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	(Client’s Name Goes Here) ESCO 2000 Contract
Part 1

Conservation Audit Agreement
	


PREAMBLE

This (Client’s Name Goes Here) ESCO 2000 Contract (the “contract”) was drafted specifically and solely for use between the (Public agency/department’s name goes here) and other public entities and ESCOs for services obtained under RFQ 8016.  Any use of this contract by an ESCO outside of the RFQ process, whether or not with a (Public agency/department’s name goes here) political subdivision, may lead to that ESCOs removal and disqualification, as a pre-qualified contractor, on the list established under RFQ 8016.

The parties using these forms acknowledge that they were developed as a generic form containing those provisions necessary to meet RFQ 8016 program and performance standards, to meet (Public agency/department’s name goes here) governmental contracting requirements (terms and conditions), and to provide uniformity among the ESCOs and their clients within the program.  However, the parties to this contract acknowledge that they have consulted with their respective legal counsel regarding the particular terms and conditions of the contract and the legal effects of entering into this contract, and have been advised by their legal counsel of the legal effects, and accept those effects knowingly and without reservation.

The utilization of an ESCO to install conservation measures does not relieve the Public Agency from complying will all rules and regulations associated with approval and installation of capital improvements.

The contract consists of two parts: part I is the Conservation Audit Agreement, and part II is the Conservation Services Agreement. The parties bind themselves to the terms of Part I and Part II, and both parts shall be deemed effective,  upon the parties signature to page 9 of part I of this contract.

The Conservation Audit Agreement consists of this Preamble, the  Conservation Audit Agreement Basic Provisions, five attachments and fourteen exhibits.  The Attachments are: Attachment 1, Definitions; Attachment 2, Accepted Standards of Service; Attachment 3, Design Standards; Attachment 4, General Terms and Conditions; and Attachment 5, Standards for Performing Energy and Water Audits. The Exhibits are: Exhibit 1, Preliminary Conservation Assessment Report; Exhibit 2, (Client’s Name Goes Here) ESCO 2000 Project Milestones; Exhibit 3, Facility Description; Exhibit 4,  Conservation Measures (Conservation Assessments Report); Exhibit 5, Project Schedule; Exhibit 6, Methodology for Defining Base Year Utility Use; Exhibit 7, Methodology for Establishing and Adjusting Base Year; Exhibit 8, Methodology for Calculating Cost Avoidance and Determining if Guaranteed Cost Avoidance Are Met (M & V Plan); Exhibit 9, Financing Documents; Exhibit 10,  Construction Documents;   Exhibit 11,  Maintenance Agreement; Exhibit 12,  Equipment Warranties,  each of which  shall be attached hereto and incorporated herein by reference; Exhibit 13, Monthly Report Format; and Exhibit 14, Description of Cost/ ESCO Compensation.    

The Conservation Services Agreement consists of this Preamble, the Conservation Services Agreement Basic Provisions, [number] attachments and [number] exhibits. The Attachments are: [describe]. The Exhibits are [describe].

The parties intend that the Conservation Audit Agreement and Conservation Services Agreement, as two parts of one contract, be interpreted consistently with each other to the extent reasonably possibly. Any irreconcilable discrepancy between the two, which the parties cannot resolve by mutual agreement, shall be subject to the arbitration provisions of this contract, with the objective to fulfill the intent of the contract, which is to provide the PUBLIC AGENCY with Cost Avoidance and to provide the ESCO fair compensation for the work hereunder. The parties also intend that the Basic Provisions of both agreements, the attachments and exhibits be interpreted consistently with each other to the extent reasonably possible. Any inconsistency between the terms of the Basic Provisions and any attachment or exhibit shall be resolved in favor of the  Basic Provisions; any inconsistency between an attachment and an exhibit shall be resolved in favor of the attachment; and any inconsistency between any exhibits shall be resolved in favor of the most recent.    

Exhibits 1, 2, 5, 6, 7, 8, 9, 10, 11, 12, 13 and 14 to the Conservation Audit Agreement are preliminary or draft documents subject to proposed revision, creation or completion n by ESCO as a part of the audit.    Exhibit 3 is preliminary and may be revised by the PUBLIC AGENCY during the audit period. After the date of this  contract, any newly created, completed or revised exhibit shall be dated and become part of the Conservation Audit Agreement upon written approval of the parties. Such approval shall not be unreasonably withheld. Approval or rejection of any proposed exhibit must be made within 15 working days of its written submission, or it shall be deemed approved. If a proposed exhibit is rejected, the rejecting party shall set forth the reasons in writing, and the submitting party shall have the right to revise and resubmit the exhibit. The process of revision and resubmission may continue until an exhibit is approved; however, upon the rejection of a resubmitted exhibit, either party may declare an impasse, which must be in writing, setting for the reasons that further revisions and resubmissions would be fruitless. In the event an impasse is declared the parties shall nevertheless proceed with the performance of the remainder of the Conservation Audit Agreement and submit the dispute to binding arbitration under the General Terms and Conditions of the contract, article 28.2. In such arbitration, the arbitrator shall have the power and discretion to establish the terms of the disputed exhibit consistent with the factual presentations of the parties and the overall intent of the contract. If, however, the Conservation Audit Agreement cannot reasonably be performed pending such arbitration, the contract shall at the written election of either party be deemed terminated twenty days after an impasse has been declared, and ESCO shall be paid on a time and materials basis for work done to that date, as defined in this contract. 
(Client’s Name Goes Here) ESCO 2000 Contract

Part 1
CONSERVATION AUDIT AGREEMENT

BASIC PROVISIONS

This CONSERVATION AUDIT AGREEMENT (the "Agreement") is made and entered into as of September 1, 2000, XYZcomp Buildings Systems ("hereinafter ESCO"), and the (Public agency/department’s name goes here), also known as (Client’s Name Goes Here) ("hereinafter PUBLIC AGENCY").
W I T N E S S E T H

WHEREAS, ESCO is a company with experience and technical and management capabilities to provide directly or arrange for others to provide, for the discovery, engineering, packaging, procurement, installation, financing, operation, maintenance and monitoring of Conservation Measures at public sector facilities; and

WHEREAS, ESCO has responded to the PUBLIC AGENCY’S request for participation in a three-part interview selection process, and

WHEREAS, in accordance with the provisions of the PUBLIC AGENCY'S REQUEST, the PUBLIC AGENCY has selected ESCO to provide the services described herein; and

WHEREAS, in accordance with the provisions of the PUBLIC AGENCY'S REQUEST, the PUBLIC AGENCY desires to enter into an agreement to have ESCO perform an Conservation Audit.

WHEREAS, in accordance with the provisions of the PUBLIC AGENCY'S REQUEST, ESCO will perform a Conservation Assessment of the PUBLIC AGENCY's Facilities to determine opportunities for the installation of Conservation Measures in the PUBLIC AGENCY's Facilities, to be documented in ESCO's Preliminary Conservation Assessment report attached hereto as Exhibit 1.

WHEREAS, Public Utilities Code Section 388 allows the State to enter into agreements for a term of not to exceed 35 years with qualified energy service company(ies) to acquire energy efficiency and/or water conservation services, Public Contracts Code Section 10709 allows the Trustee’s of the California State University System and the University of California System to enter into agreements with qualified energy service company(ies) to acquire energy efficiency and/or water conservation services and Government Code Section 4217.10 allows local agencies to enter into agreements with qualified energy service company(ies) to acquire energy efficiency and/or water conservation services, 

NOW, THEREFORE, for good and valuable consideration, the receipt of which is mutually acknowledged, the parties hereto agree as follows:

1.  Definitions.  

1.1 Capitalized terms used in this Agreement shall have the meanings included in Attachment labeled “Definitions”, attached hereto and incorporated herein by reference.

2.  AGREEMENT.   

2.1 This Conservation Audit Agreement consists of these Basic Provisions, five attachments and fourteen exhibits.  

The Attachments are: 

· Attachment 1, Definitions; 

· Attachment 2, Accepted Standards of Service; 

· Attachment 3, Design Standards; 

· Attachment 4, General Terms and Conditions; 

· Attachment 5, Standards for Performing Energy and Water Audits.

The Exhibits are: 

· Exhibit 1, Preliminary Conservation Assessment Report; 

· Exhibit 2, (Client’s Name Goes Here) ESCO 2000 Project Milestones; 

· Exhibit 3, Facility Description; 

· Exhibit 4, Conservation Measures (Conservation Assessments Report); 

· Exhibit 5, Project Schedule; 

· Exhibit 6, Methodology for Defining a conservation measure Base Year Utility Use Profile; 

· Exhibit 7, Methodology for Establishing and Adjusting Base Year; 

· Exhibit 8, Methodology for Calculating Cost Avoidance and Determining if Guaranteed Cost Avoidance Are Met (M & V Plan); 

· Exhibit 9, Draft Financing Documents, 

· Exhibit 10, Construction Documents,

· Exhibit 11,  Maintenance Agreement, 

· Exhibit 12,  Equipment Warranties,  each of which shall be attached hereto and incorporated herein by reference; 

· Exhibit 13, Monthly Report Format; and 

· Exhibit 14, Description of Cost/ESCO Compensation.    

The parties intend that the Basic Provisions, the attachments and exhibits be interpreted consistently with each other to the extent reasonably possible. Any inconsistency between the terms of the Basic Provisions and any attachment or exhibit shall be resolved in favor of the Basic Provisions; any inconsistency between an attachment and an exhibit shall be resolved in favor of the attachment; and any inconsistency between any exhibits shall be resolved in favor of the most recent.

Exhibits 1, 2, 5, 6, 7, 8, 9, 10, 11, 12, 13 and 14 are preliminary or draft documents subject to proposed revision, creation or completion n by ESCO as a part of the audit.    Exhibit 3 is preliminary and may be revised by the PUBLIC AGENCY during the audit period. After the date of this Agreement, any newly created, completed or revised exhibit shall be dated and become part of the Conservation Audit Agreement upon written approval of the parties. Such approval shall not be unreasonably withheld. Approval or rejection of any proposed exhibit must be made within 15 working days of its written submission, or it shall be deemed approved. If a proposed exhibit is rejected, the rejecting party shall set forth the reasons in writing, and the submitting party shall have the right to revise and resubmit the exhibit. The process of revision and resubmission may continue until an exhibit is approved; however, upon the rejection of a resubmitted exhibit, either party may declare an impasse, which must be in writing, setting for the reasons that further revisions and resubmissions would be fruitless. In the event an impasse is declared, the parties shall nevertheless proceed with the performance of the remainder of the Conservation Audit Agreement and submit the dispute to binding arbitration under the General Terms and Conditions of the contract, article 28.2. In such arbitration, the arbitrator shall have the power and discretion to establish the terms of the disputed exhibit consistent with the factual presentations of the parties and the overall intent of the contract. If, however, the Conservation Audit Agreement cannot reasonably be performed pending such arbitration, the contract shall at the written election of either party be deemed terminated twenty days after an impasse has been declared, and ESCO shall be paid on a time and materials basis for work done to that date, as defined in this contract. 

3.
DUTIES OF ESCO

3.1
ESCO agrees to perform a conservation audit at each of the Facilities listed in Exhibit 3 (Facility Description) to identify and describe Conservation Measures recommended for installation. ESCO shall specify the Base Year Utility Use which is calculated in accordance with the methodology in Exhibits 6 and 7. Based on the audit and the recommended Conservation Measures, ESCO may include recommendations to modify Exhibit 7, Methodology for Establishing and Adjusting Base Year; and Exhibit 8, Methodology for Calculating Cost Avoidance and Determining if Guaranteed Cost Avoidance Are Met (Measurement & Verification Plan).   If ESCO is offering to finance the Conservation Measures, it shall include in its audit its proposed Financing Documentation and/or offer comments and revisions to Exhibit 9, Financing Documentation. As a part of the Audit, ESCO shall provide, if available, copies of the applicable equipment warranties provided by the equipment manufacturers specified by ESCO or by PUBLIC AGENCY.

3.2
ESCO agrees to meet each of the milestones set forth in Exhibits 2 and 5 for which it is responsible, and to complete the Conservation Audit by the date(s) set forth in Project Schedule, Exhibit 5.   PUBLIC AGENCY acknowledges and agrees that the obligations of ESCO to commence preparation of the CONSERVATION AUDIT, to meet each of the milestones and to complete the CONSERVATION AUDIT by the date(s) set forth in Exhibit 5, depends upon the actions of the PUBLIC AGENCY in completing the tasks assigned to it by this agreement by the dates indicated in Exhibit 5.  The performance dates of ESCO are often dependant upon the performance by PUBLIC AGENCY and in the event that the PUBLIC AGENCY shall not complete the milestones it is assigned by the dates indicated, then the obligations of ESCO to complete the milestone assigned to it by the dates indicated shall be extended on a day-for-day basis.  Similarly, should ESCO fail to complete any of the milestones which is a predicate to PUBLIC AGENCY completing any task or milestone assigned to it, the obligations of the PUBLIC AGENCY shall be extended on a day-for-day basis.  

3.3
Notwithstanding the foregoing, in the event that the PUBLIC AGENCY shall complete its required tasks by the dates indicated and ESCO fails to complete the CONSERVATION AUDIT in compliance with the terms of this agreement, the compensation to be paid to ESCO as specified under Exhibit 14 shall be reduced by the sum of one quarter of one percent (0.25 %) per day for each day in which completion of the final report is delayed and one tenth of a percent (0.10%) per day for each day in which any milestone is missed by the ESCO which is not excused by the actions of PUBLIC AGENCY.  

4.
DUTIES OF PUBLIC AGENCY

4.1
PUBLIC AGENCY agrees to provide ESCO, its employees and agents (i) access to the Facilities described in Exhibit 3 as is reasonably deemed necessary by ESCO, subject to time, place and manner restrictions necessary for the security and safety and operations of the PUBLIC AGENCY, (ii)  access to data  the PUBLIC AGENCY possesses concerning energy and water usage and costs for the Facilities (or request its Energy and Water suppliers to provide such where appropriate), and (iii) access to available facility usage related information which is appropriate and necessary to establish the Adjusted Base Year Energy and Water Use.    Such Facility usage related information includes but is not limited to utility records, occupancy information, descriptions of any recent or planned changes in building, structure or its heating, cooling, lighting or other systems or energy requirements, descriptions of any changes in heating, cooling, lighting or other system usages, descriptions of all energy consuming or savings equipment presently in the facility and descriptions of energy management procedures presently utilized by Public Agency.  ESCO understands that such information may not be available and where not available, ESCO shall be obligated to develop such information from its own investigations and to provide such to Public Agency as a part of its Energy Audit.  ESCO is responsible to evaluate and analyze the validity of the information provided and to confirm or correct the information as is necessary.   All analyses to confirm the validity of information  obtained by ESCO shall be provided to Public Agency.  The ESCO is not obligated or responsible for providing drawings or documentation for existing systems and buildings unless the information is required for analyzing or implementing work included within this Project.  In no event shall Public Agency be obligated to develop information that does not exist, but rather only to make available to ESCO the information it has and to cooperate in providing ESCO with access to information for ESCO to develop the appropriate reports and documents as required by this agreement

5.
COMPENSATION TO ESCO

5.1
As full and complete compensation for the services rendered by ESCO in completing all tasks and milestones in performing the CONSERVATION AUDIT, ESCO shall be paid the sums set forth in Exhibit 14.   Except as provided in Exhibit 14, such sum shall be due on the 120th day after submission and written acceptance by Public Agency of a final CONSERVATION AUDIT report prepared in compliance with this agreement.   

5.2
Public Agency shall have 15 working days after submission of the CONSERVATION AUDIT report to accept or reject the report in writing.  PUBLIC AGENCY shall accept the report if it recommends Conservation Measures whose implementation would result in Cost Avoidance equal to or in excess of Project Costs, including Financing Costs, over a  twenty year period.  If PUBLIC AGENCY does not accept or reject the report in writing within 15 working days of its submission, the report shall be deemed accepted, subject to paragraph 5.4 below.

5.3
If the report is accepted, ESCO and PUBLIC AGENCY shall implement the work under the Conservation Services Agreement,  PART 2 of this contract, subject to the provisions of paragraph 7 below.  At the option of the Public Agency, to be stated in writing at the time of acceptance of the Conservation Audit report, ESCO’s compensation for the CONSERVATION AUDIT  may be added to ESCO’s compensation under the Conservation Services Agreement, payable in equal installments with the periodic payments of compensation for work under the Conservation Services Agreement, and the obligation to make the payment under  paragraph 5.1 shall no longer be applicable.

5.4
In no event shall Public Agency be obligated to make payment for services rendered by ESCO under this Agreement in the event that ESCO’s final CONSERVATION AUDIT report does not recommend Conservation Measures whose implementation would result in Cost Avoidance equal to or in excess of Project Costs, plus Financing Costs, over a  twenty year period.

6.
TERM AND TERMINATION

6.1.
This agreement shall become effective upon signature of the parties and approval by the governing body of the Public Agency and shall terminate, unless sooner terminated, upon (i) payment by Public Agency of the compensation to ESCO under paragraph 5.1, or (ii) incorporation of ESCO’s compensation hereunder into a Conservation Services Agreement pursuant to paragraph 5.3, or (iii) a written rejection of ESCO’s Conservation Audit report, or (iv) a determination pursuant to paragraph 5.4 that ESCO is not entitled to compensation hereunder.

6.2.
ESCO may terminate this agreement on 30 days notice for good cause, provided however, that ESCO shall be required to provide to PUBLIC AGENCY in writing the reason for termination.  Good cause exists, and ESCO may terminate this agreement on 30 days notice, if it has determined that (i) ESCO will be unable to propose Conservation Measures that will meet the requirements of Paragraph 3.1 and that would, if implemented, result in Cost Avoidance, or (ii) the Conservation Measures proposed by ESCO must be financed over a term of longer than  twenty (20) years in order to have all Project and Finance costs paid solely from Cost Avoidance, and the PUBLIC AGENCY is unwilling or unable to extend the  twenty (20) year period, and the scale of the project cannot be reduced to allow for a  twenty (20) year repayment period

6.3.
Public Agency may terminate this agreement upon the occurrence of an ESCO  default, as defined in Attachment 4, the General Terms and Conditions, paragraph 19, subject to the provisions of paragraph 20 of the General Terms and Conditions.  ESCO may terminate this agreement upon the occurrence of a Public Agency  default, as defined in Attachment 4, the General Terms and Conditions, paragraph 19, subject to the provisions of paragraph 20 of the General Terms and Conditions. 

7.
(CLIENT’S NAME GOES HERE) ESCO 2000 CONTRACT, Part II


Following the submission and acceptance of the Conservation Audit Report, the parties shall proceed to implement Part II; provided, the contract shall be deemed terminated, with no further obligation of either party to proceed with Part II, if (1) the Conservation Audit Report fails to recommend measures that would result in a Cost Avoidance equal to or in excess of Project Costs, including Finance Costs, over a twenty year period; or (2) the PUBLIC AGENCY, within its sole discretion, makes a written election at the time of acceptance of the Conservation Audit report to terminate the contract and pay the compensation under Paragraph 5.1 above, or (3) the contract is otherwise terminated by either party pursuant to the provisions of the contract.

IN WITNESS WHEREOF, and intending to be legally bound to both Part I and Part II of this contract the parties hereto subscribe their names to this (Client’s Name Goes Here) ESCO 2000 Contract which shall be effective on the date first written above.

ESCO







By: _____________________________

Its:  _____________________________

(Public agency/department’s name goes here)

By: _____________________________
By: ______________________________

Its:  _____________________________
Its:  ______________________________







Approved as to Form and Procedure







BY:_________________________________






        Attorney(Public agency/department’s name goes here)
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ATTACHMENT 1

DEFINITIONS

seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 DEFINITIONS -  capitalized  terms used in this Agreement shall have the following meanings:

	Accepted Standards of Service


	Accepted Standards of Service  means maintenance of the levels of temperature, lighting, ventilation, humidity, air volume flow, hours of operation, water flow, and water quality, at levels either defined in Attachement 2 of PART 1 (Conservation Audit Agreement) or PART 2 (Conservation Service Agreement) sections of this Agreement.



	Adjusted Base Year Utility Use
	Adjusted Base Year Utility Use means the Base Year Utility Use 

adjusted for changes in weather, occupancy and other factors occurring 

during the Guarantee Test Period.  The purpose of this adjustment is to 

make the energy use during the Guarantee Test Period comparable to 

the Base Year Utility Use.  Only factors used to determine the 

original Base Year Utility Use shall be used in the adjustment.



	Agreement
	Agreement means either PART 1 of the contract (the Conservation Audit Agreement)  or PART 2 of the contract(the Conservation Services Agreement), depending on the context. The two agreements together constitute the (Client’s Name Goes Here) ESCO 2000 Contract.



	Annual Guaranteed Cost Avoidance

This crossed out material is not needed under this definition.
	Annual Guaranteed Cost Avoidance means the annual dollar value of savings which the ESCO has guaranteed will be realized as a result of implementing the Conservation Measures. 



	Applicable Utility Rates
	Applicable Utility Rates means the utility's Electric (customer's demand and energy charges), Gas (customer's transportation, procurement and commodity charges), and Water tariffs in effect during the period in question, and, for non-utility-provided services, the price the  Public Agency shall have paid per unit of consumption for the non-utility-provided service.  The Applicable Utility Rates for the Facility are set forth in the Conservation Audit Report, but shall be updated by ESCO as a part of the Agreement.



	Base Year Utility Use
	Base Year Utility Use means the Utility usage by the impacted Facility’s system(s) prior to the installation of each Conservation Measure.  The Utility usage shall be of a representative year or average of years as mutually agreed upon by the parties.  The Base Year utility use is quantified in the Conservation Audit Report, which shall be attached to the PART 1 (Conservation Services Agreement) as Exhibit 6.



	Change Order
	Change Order means the  Public Agency's authorized document that alters, adds to or deducts from the Conservation Audit, or the Agreement as applicable.



	Commissioning Period
	Commissioning Period means the post-construction testing of equipment operation, adjusting of set points, measurement and verification to ensure all systems are operating according to design and performance intent.  Such period shall occur prior to acceptance by  Public Agency and is expected to last no longer than 60 days after the construction and installation of the last Conservation Measures as part of the Project.



	Contract
	Contract means the (Client’s Name Goes Here) ESCO 2000 Contract, which consists of two parts: part I, the Conservation Audit Agreement, and part II, the Conservation Services Agreement.

	Conservation Audit
	Conservation Audit means the process, conducted in accordance with the standards for performing Conservation Audits, by which the ESCO determines the existing Facility conditions, and identifies, develops, proposes and analyzes Conservation Measures.  The results of the Conservation Audit are documented in the Conservation Audit Report.



	Conservation Audit Agreement
	Conservation Audit Agreement means PART 1 of the two (2) part  contract, including the preamble, the  basic provisions, attachments 1-4 and exhibits 1-14,  which calls for the audit and review of all energy and water comsuming applications at the  Public Agency's facilities.   The Conservation Audit Agreement will describe the facilities to be audited, the schedule for completing the audit, the cost to complete the audit, terms for payment of audit, and special instructions of the  Public Agency.



	Conservation Audit Report
	Conservation Audit Report means the report completed per the terms of PART 1 of this  contract.  This report will identify all Conservation Measures proposed for implementation in the Conservation Services Agreement.   This shall include, but not be limited to, the cost of implementation of the measures, the schedule to implement, the savings to be achieved, the guarantee to be provided by ESCO, and financing terms. 



	Conservation Measures (or CMs)
	Conservation Measures (CMs) means equipment, maintenance, load management techniques and equipment, or other measures to reduce energy and water use or make for a more efficient use of energy or water.  The Conservation Measures to be installed by ESCO are to be described in the Conservation Audit report and PART 1 of this  contract.



	Conservation Services Agreement
	Conservation Services Agreement  means PART 2 of this contract between the parties that calls for the engineering, analysis, design, procurement, installation, financing, monitoring and guaranteeing performance of the CMs at the Public Agency's Facilities.  The Conservation Services Agreement is PART 2 of the (Client’s Name Goes Here) ESCO 2000 contract, and shall be prepared for submittal for approval by all parties as part of the completion process of PART 1 (Conservation Audit Agreement) of this contract. The Conservation Audit Agreement and The Conservation Services Agreement are separate parts of this contract, and execution of the former does not obligate either party to enter the latter.



	Cost Avoidance


	Cost Avoidance means the cost for utilities that is actually avoided by reducing utility usage or  reducing effective utility rates rates  through implementation of Conservation Measures. .  

	Design Standards
	Design Standards means the standards to be used in the design and engineering of the Conservation Measures.  The Design Standards are set forth in Attachment 3.


	Energy Service Company (ESCO)
	Energy Service Company means XYZcomp Building Systems, a company with a demonstrated ability to provide or arrange for building or facility energy audits, selection  and design of appropriate energy saving measures, project financing, implementation of these measures and maintenance and ongoing measurement of these measures as to ensure and verify energy savings.

 

	ESCO  Compensation
	ESCO Compensation means the compensation the ESCO will charge the Public Agency, including the Financed Project Cost and Public Agency Provided Funds.  The compensation is defined in Exhibit 14 , ESCO Compensation.



	Facility
	Facility means the building(s) and area(s) in which the Conservation Measures are to be provided for by the ESCO.  The Public Agency's Facility is identified in the Facility Description. Facility may mean all the buildings and areas collectively, or individual buildings and areas, as is appropriate in context.



	Financing Cost
	Financing Cost means the interest and related charges incurred for financing the Project Cost, and shall be stated on a total dollar and annualized basis over the term of the financing.



	Financing Option
	Financing Option means that Project financing option either provided by the ESCO, a third party, or Public Agency, as described in Exhibit 9 to be attached to PART 1 of this  Agreement.



	Guaranteed Cost Avoidance

.
	Guarantee Cost Avoidance means the dollar value of Cost Avoidance that ESCO guarantees the  Public Agency will realize during the Guarantee Test Period and any twelve month period thereafter for the duration of the contract.

	Guarantee Shortfall Payment
	Guarantee Shortfall Payment means the payment made by the ESCO to the  Public Agency equal to the difference between the Cost Avoidance and the Guaranteed Cost Avoidance.  This payment is made for the  Guarantee Test Period.



	Guarantee Test Period
	Guarantee Test Period means a period of time beginning 2 months after the  Public Agency's acceptance of all approved Conservation Measures and lasting for a period of 12 months, and continuing every 12 month period during the full extent of any long term financing arrangement between the PUBLIC AGENCY and the ESCO or its approved financial agent.  The 12 month increments may be individually called the Annual Guarantee Test Periods. ESCO’s  monthly reporting requirements during the Guarantee Test Period  are defined in EXHIBT 13.



	
	

	Maintenance Agreement
	Maintenance Agreement means the agreement between the ESCO and  Public Agency for the maintenance and operation of the Conservation Measures.  Maintenance Agreement is a separate and optional agreement between ESCO and  Public Agency which may be attached to PART II (Conservation Service Agreement)of this  contract, as Exhibit  26.



	Maintenance Cost
	Maintenance Cost are all cost identified  in the Maintenance Agreement.  



	Measurement & Verification Protocol
	Measurement & Verificaiton (M&V) Protocol means the December 1997 International Performance Measurement and Verification Protocol, DOE/EE 0157 or its successors.

	Monthly Report Format
	The Monthly Report Format means the format used to report the performance of the Conservation Measures.he format of the Monthly Report is attached as Exhibit 13.

	Preliminary Conservation Assessment or PCA
	Preliminary Conservation Assessment means the analysis completed by ESCO which provides the  Public Agency a tool to evaluate the ESCO’s preliminary discovery process to define the main scope of conservation measure opportunities at the  Public Agency’s Facilities.



	Project
	Project, with respect to the PART I of this  contract,  means the assessment work to complete (i) the Preliminary Conservation Assessment, and (ii) the audit work to complete the Conservation Audit Report. With respect to the PART II of this contract, Project means the design, construction and installation work as described in the Conservation Services Agreement.



	Project Cost


	Project Cost is that part of the ESCO Compensation that will be funded through Cost Avoidance (Can also be known as the Financed Project Cost protion of  a project. The Project Cost for the Conservation Services Agreement is set forth in the Conservation Audit Report, Exhibit 4 of Part 1 and ESCO Compensation, Exhibit 14 of Part 1 and shall be made a part of the PART II of this contract (Conservation Services Agreement), as Exhibit 29 to that agreement,  Description of Cost.  The Project Cost for the Conservation Services Agreement shall not change except as provided for as a Change Order to the Conservation Services Agreement.  Project Cost may include expenses incurred by the  Public Agency directly related to Project and agreed to as part of the Conservation Service Agreement.   The term “Project Cost” may also be used to describe the total cost of a project which might include the Financed Project Cost, PUBLIC AGENCY Provided Funds, utility or manufacturer’s rebates, or any other grants or funding loans from any sources.  In order to minimize confusion as to how the term “Project Cost” is used with this contract or its attachments or exhibits, it is suggested that the appropriate qualifier (i.e., Financed) be used with the term, otherwise the general use of the term “Projects Cost” refers to the accepted costs that pertain to the referred project(s).



	Project Engineer
	Project Engineer shall mean the ESCO's engineer in overall responsible charge of the Project as described in Attachment 3, Design Standards.



	Project Manager 
	Project Manager means the  Public Agency's person responsible for overseeing the implementation of both parts of this contract.



	Project Schedule
	Project Schedule means (i) the schedule set forth in the Preliminary Conservation Assessment, as Exhibit 5; (ii) the schedule for completion of the Conservation Audit, set forth  Conservation Audit Agreement, as Exhibit 5; or (iii) the schedule as set forth in the Conservation Service Agreement, as it relates to the design, construction, installation, testing and completion of the CMs as set forth as Exhibit 20 to the Conservation Service Agreeement.  By  submitting Exhibit 5 to either the Conservation Audit Agreement or Exhibit 20 to the Conservation Services Agreement,  the ESCO represents that the submitted Project Schedule is a reasonable schedule for completing the Project.

 

	Projected Cost Avoidance


	Projected Cost Avoidance means the estimated first year dollar value of cost avoidance resulting from the implementation of the CM’s. The Projected Cost Avoidance is set forth in Conservation Audit Report.

    

	Public Agency
	Public Agency means the (Public agency/department’s name goes here), also known as (Client’s Name Goes Here).

	Public Agency Provided Funds
	Funds provided by the Public Agency for this project, which will be part of the ESCO Compensation but willbe considered an element of the total Project Cost however, these funds, like utility and manufacturer’s rebates will not be included in any Cost Avoidance calculations.

	Savings 
	Savings means a measured and verified reduction in fuel, energy or water consumption when compared to an established baseline of consumption.



	Subcontractor
	Subcontractor means the person or entity, properly licensed to perform the work contracted for, who has a contract with the ESCO to perform a portion(s) of the Work at the Facility.



	Utility
	Utility means energy in the form of electric, natural gas, water (sewer) and non utility provided services such as fuel oil, coal, and other solid fuels.  The energy is used to provide Acceptable levels of Service to the Facility. 

	Work
	Work means all labor, materials, tools, equipment, services,    transportation, warranties and other items required for 

completion of the project.




ATTACHMENT 2

ACCEPTED STANDARDS OF SERVICE

The following describes the minimal standards of function and comfort that the design and operation of the Project pursuant to the Conservation Services Agreement shall meet.  These standards should take into account, and may be superseded by, applicable building, health and safety codes; executive orders; Department of General Services Management Memo 99-13, and established local polices:

	Temperature Control
	Space temperatures in all conditioned occupied spaces shall generally be kept within a range of 68ADVANCE \u3oADVANCE \d3F to 74ADVANCE \u3oADVANCE \d3F.

Occasional, short-duration (generally less than one hour's duration) excursions outside the above temperature criteria are allowable.

Spaces housing specialized equipment (computers, communications equipment, diagnostic or other process equipment) shall be maintained at their present conditions or as needed by the equipment and/or process.  ESCO understands the critical nature of such spaces and will take appropriate measures to provide for the proper operation of such spaces where the work of the project can be anticipated to have an effect on them.

ESCO shall specifically designate any changes proposed to be made as a part of its Conservation Audit.



	Ventilation
	ESCO shall not modify HVAC systems so at to result in ventilation which is inadequate for the spaces served, or which interfere with the occupancy and use of the space due to inappropriate control of the ventilation systems.  

Ventilation shall conform to the California Code of Regulations, Title 24, Energy Efficiency Standards for Residential and Nonresidential Buildings or the California Mechanical Code, current edition, whichever is applicable.

Any changes proposed to be made shall be specifically designated by ESCO as a part of its Conservation Audit



	Lighting Systems
	ESCO shall not modify lighting systems so as to result in lighting levels which are inadequate for the spaces served or which interfere with the occupancy and use of the space due to inappropriate control of the lighting systems.  Generally lighting levels shall be provided in accordance with the current Illuminating Engineering Society of North America's ("IES") recommended illuminance categories and illuminance values.
ESCO shall specifically designate any changes proposed to be made as a part of its Conservation Audit.



	Occupant Override
	In all cases, appropriate override controls will be provided so as to allow occupants of the facilities to re-energize building systems when needed for occupancy and use of the facilities.  Where such occupant activation of systems is extraordinary (i.e., large in duration and/or frequent, and inconsistent with occupancy and use patterns determined during the Conservation Audit and documented in the Conservation Audit report), ESCO shall so identify such conditions and shall be permitted, with the approval of the Public Agency, a reasonable adjustment of Cost Avoidance calculations for same.


ESCO shall specifically designate any changes proposed to be made as a part of its Conservation Audit.



	Water

	ESCO shall not modify potable water systems, equipment, etc., so as to degrade the quality or quantity of water and shall ensure that any changes are in accordance with all applicable laws.   In addition, modifications to employ alternative resources, such as recycled water, shall not create additional maintenance needs for existing systems and equipment nor shall it cause deterioration of existing systems or equipment.     
ESCO shall specifically designate any changes proposed to be made as a part of its Conservation Audit.




ATTACHMENT 3

DESIGN STANDARDS

1. The following describes how the Project under the Conservation Services Agreement shall be designed and how the design shall be documented: 

1.1. ESCO shall prepare final design for all retrofit options, which are to be implemented.  In some cases, such as lighting fixture retrofit, the project manager may approve alternative means of documenting and approving the scope, nature and details of the construction work needed.

1.2. Final design shall be performed under the responsible charge of a registered professional engineer, or under the responsible charge of a graduate mechanical or electrical engineer who is an employee of the ESCO.  Where ESCO intends to engage an independent consulting engineer, this engineer shall generally meet the criteria for consulting engineers, provided below.

1.3. Detailed final design shall include the following:

1.3.1. field survey to determine field conditions

1.3.2. confirmation of suitability of existing equipment to be reused

1.3.3. detailed electrical design, including:

1.3.3.1. scale electrical drawings (24 x 36 minimum), including:

1.3.3.1.1. demolition plans

1.3.3.1.2. installation plans showing all equipment, conduit, conductors, etc. to be installed

1.3.3.1.3. details, elevations, etc.

1.3.3.1.4. single line diagrams

1.3.3.1.5. equipment schedules

1.3.3.1.6. panel schedules

1.3.3.1.7. equipment sizing calculations for all equipment

1.3.4. detailed mechanical design, including:

1.3.4.1. scale mechanical drawings (24 x 36 minimum), including:

1.3.4.1.1. demolition plans

1.3.4.1.2. installation plans showing all equipment, piping, ductwork, etc. to be installed

1.3.4.1.3. installation details, elevations, isometric diagrams, etc.

1.3.4.1.4. system schematics

1.3.4.1.5. equipment schedules

1.3.4.1.6. equipment sizing calculations for all equipment

1.3.5. detailed structural design, including:

1.3.5.1. scale structural drawings (24 x 36 minimum), including:

1.3.5.1.1. demolition plans

1.3.5.1.2. installation plans showing all structural features to be installed

1.3.5.1.3. materials schedules

1.3.5.1.4. installation details, elevations, diagrams, etc.

1.3.5.1.5. structural calculations

1.3.6. detailed control design, including:

1.3.6.1. detailed control drawings (24 x 36 minimum), including:

1.3.6.1.1. demolition plans

1.3.6.1.2. installation plans - show all equipment, devices, wiring, valves, dampers, etc. to be installed

1.3.6.1.3. wiring and pneumatic tubing diagrams, including panel and device terminal block numbering, enclosures, transformers, cabling, etc.

1.3.6.1.4. points list

1.3.6.1.5. sequence of control

1.3.6.1.6. equipment schedules

1.3.6.1.7. panel layouts, diagrams, installation details, etc.

1.3.6.1.8. system block diagrams and schematics

1.4. drawings shall be done in CADD, copies of files in native and a CADD format that is compatible with the computer based CADD software used by the PUBLIC AGENCY

1.5. ESCO shall prepare specifications suitable for directing all subcontracted work.

1.6. Prior to the commencement of any installation work, all drawings and calculations shall be submitted to the project manager and the ESCO’s Quality Review Team for review and approval.

2. The following criteria establishes Public Agency's expectations and desires regarding the qualifications of engineers to perform feasibility studies and retrofit design.  Engineers may be independent consultants or in-house engineers employed by the ESCO.  ESCO shall submit engineers' qualifications for Public Agency's approval prior to commencement of any work.  Once approved, ESCO shall use the same engineers throughout the project and shall not change engineers assigned to the project without Public Agency's written approval.

2.1. A registered professional engineer is preferred as the engineer in responsible charge.  At least, this engineer should be a graduate mechanical engineer.  As an alternative, electrical engineers would be considered, assuming they can demonstrate appropriate and sufficient experience and expertise in mechanical systems.

2.2. The engineers should have extensive experience performing instrumented field surveys.

2.3. The engineers should have considerable computerized building simulation experience and expertise.

2.4. Ideally the engineers shall have worked for or with a design-build contractor, or at least have considerable experience at designing retrofit work.

2.5. Engineers should have a high degree of experience and expertise in digital and other control and automation systems.  Ideally engineer shall have designed control and automation systems as a member of a controls contracting company or independently.

2.6. Engineers should be able to demonstrate a track record of energy retrofit projects, with documented successful energy savings performance on facilities comparable to Public Agency's facilities.

ATTACHMENT 4

GENERAL TERMS AND CONDITIONS

1. PERMITS

1.1. Within the time set forth in the applicable of the Conservation Audit Project's Schedule or Conservation Services Agreement's Project Schedule, ESCO will apply for and diligently work to obtain all permits or other governmental authorizations required for the completion of the Work for the Project.   Public Agency agrees to cooperate with ESCO or its Subcontractors in all aspects of applying for and obtaining all necessary permits and approvals.  The list of permits that ESCO contemplates will be required to implement the Project is attached in the applicable  exhibit of the Conservation Audit or Conservation Services Agreement.   ESCO shall identify the costs of such Permits in the applicable exhibit.  ESCO shall obtain all permits, at ESCO’s expense.

2. ASSIGNMENT

2.1. Public Agency may transfer or assign its rights and obligations under this Agreement and to the Project, without prior written consent of ESCO, to any person or entity which will thereafter own or occupy the Facility provided, however, that any such assignee agrees in writing to be bound by all of the terms and conditions of and to assume all of the obligations of Public Agency under this Agreement. Nothing in such assignment shall release Public Agency's obligations without the consent of ESCO, which consent shall not be unreasonably withheld.  

2.2. ESCO may not assign, delegate or transfer its rights or responsibilities without the consent of Public Agency.

3. OWNERSHIP OF TRADE SECRETS AND KNOW-HOW

3.1. ESCO acknowledges and agrees that the Public Agency may have unrestricted license for its own use of any trade secrets, know-how or like developed by ESCO or its Subcontractors and disclosed to Public Agency in the course of the implementation of the Project, and Public Agency may use such trade secrets, know-how or like in performing similar projects for itself or others, without further permission of or obligation to ESCO.

4. WORKER'S COMPENSATION LIABILITY

4.1. The ESCO's signature affixed herein shall constitute a certification under penalty of perjury under the laws of the State of California, that the ESCO is aware of the provisions of Section 3700 of the Labor Code which requires every employer to be insured against liability for workers' compensation or to undertake self‑insurance in accordance with provisions of that code and agrees to comply with such provisions before commencing the performance of the work of this Agreement. 

5. DISCRIMINATION CLAUSE: 

5.1. During the performance of this Agreement, Contractor and its subcontractors shall not unlawfully discriminate, harass, or allow harassment against any employee or applicant for employment because of sex, race, color, ancestry, religious creed, national origin, physical disability (including HIV and AIDS), mental disability, medical condition (cancer), age (over 40), marital status, and denial of family care leave.  Contractor and subcontractor shall insure that the evaluation and treatment of their employees and applicants for employment are free from such discrimination and harassment.  Contractor and subcontractors shall comply with the provisions of the Fair Employment and Housing Act (Government Code Section 12990 (a-f) et seq.) and the applicable regulations promulgated thereunder (California Code of Regulations, Title 2, Section 7285 et seq.).  The applicable regulations of the Fair Employment and Housing Commission implementing Government Code Section 2990 (a-f), set forth in Chapter 5 of Division 4 of Title 2 of the California Code of Regulations, are incorporated into this Agreement by reference and made a part hereof as if set forth in full.  Contractor and its subcontractors shall give written notice of their obligations under this clause to labor organizations with which they have a collective bargaining or other Agreement. 

5.2. Contractor shall include the nondiscrimination and compliance provisions of this clause in all subcontracts to perform work under this Agreement.

6. TIMELINESS:  

6.1. Time is of the essence in this agreement.

7. GOVERNING LAW:  

7.1. This contract is governed by and shall be interpreted in accordance with the laws of the State of California.

8. YEAR 2000 LANGUAGE:  

8.1. The Contractor warrants and represents that the goods or services sold, leased, or licensed to the (Public agency/department’s name goes here), its agencies, or its political subdivisions, pursuant to this contract are "Year 2000 compliant." For purposes of this contract, a good or services is Year 2000 compliant if it will continue to fully function after the Year 2000 without interruption and, if applicable, with full ability to accurately and unambiguously process, display, compare, calculate, manipulate, and otherwise utilize date information.  This warranty and representation supersedes all warranty disclaimers and limitations and all limitations on liability provided by or through he Contractor.

9. CHILD SUPPORT COMPLIANCE ACT:   

9.1. The contractor recognizes the importance to child and family support obligations and shall fully comply with all applicable state and federal laws relating to child and family support enforcement, including, but not limited to, disclosure of information and compliance with earning assignment orders, as provided in Chapter 8 (commencing with Section 5200) of Part 5 of Division 9 of the Family Code; and

9.2. The contractor, to the best of its knowledge, is fully complying with the earnings assignment orders of all employees and is providing the names of all new employees to the New Hire Registry maintained by the California Employment Development Department'

10.  CONFIDENTIALITY OF DATA

10.1. All financial, statistical, personal, technical and other data and information relating to the State's or Public Agency's operations that are designated confidential by the State or Public Agency and are made available to,   or become available to, the Contractor in carrying out this Agreement, shall be protected by the Contractor from unauthorized use and disclosure through the observance of the same or more effective procedural requirements as are applicable to the State or Public Agency.  The identification of all such confidential data and information as well as the State's or Public Agency 's procedural requirements for protection of such data and information from unauthorized use and disclosure shall be provided by the State or Public Agency in writing to the Contractor.  If the methods and procedures employed by the Contractor for the protection of the Contractor's data and information are deemed by the State or Public Agency to be adequate for the protection of the State's or Public Agency's confidential information, such methods and procedures may be used, with the written consent of the State or Public Agency, to carry out the intent of this paragraph.  The Contractor shall not be required under the provisions of this paragraph to keep confidential any data or information which is or becomes publicly available, is already rightfully in the Contractor's possession, is independently developed by the Contractor outside the scope of this Agreement, or is rightfully obtained from third parties.

11. NATIONAL LABOR RELATIONS BOARD CERTIFICATION

11.1. By signing hereon the Contractor swears under penalty of perjury that no more than one final, unappealable finding of contempt of court by a federal court has been issued against the Contractor within the immediately preceding two‑year period because of the Contractor's failure to comply with an order of a federal court which orders the Contractor to comply with an order of a federal court which orders the Contractor to comply with an order of the National Labor Relations Board.  This provision is required by, and shall be construed in accordance with Public Contract Code Section 10296.

12. STATEMENT OF COMPLIANCE

12.1. The Contractor's signature affixed hereon and dated shall constitute a certification under the penalty of perjury under the laws of the State of California that the Contractor has, unless exempted, complied with the nondiscrimination program requirements of Government Code Section 12990 (a‑f) and Title 2, California Code of Regulations, Section 8103.

13. EXAMINATION AND AUDIT

13.1. The contracting parties shall be subject to the examination and audit of the State Auditor for a period of three (3) years after final payment under the contract in accordance with Government Code Section 8546.7.  The examination and audit shall be confined to those matters connected with the performance of the contract, including, but not limited to, the costs of administering the contract.

14. DRUG-FREE WORKPLACE CERTIFICATION


14.1. By signing this contract the Contractor or grantee hereby certifies under penalty of perjury under the laws of the State of California that the Contractor or grantee will comply with the requirements of the Drug‑Free Act of 1990 (Government Code Section 8350 et seq.) and will provide a drug‑free workplace by taking the following actions:

14.2. Publish a statement notifying employees that unlawful manufacture, distribution, dispensation, possession, or use of a controlled substance is prohibited and specifying actions to be taken against employees for violations, as required by Government Code Section 8355(a). 

14.3. Establish a Drug‑Free Awareness Program as required by Government Code Section 8355(b) to inform employees about all of the following:

14.3.1. the dangers of drug abuse in the workplace;

14.3.2. the person's or organization's policy of maintaining a drug‑free workplace;

14.3.3. any available counseling, rehabilitation and employee assistance programs: and

14.3.4. Penalties that may be imposed upon employees for drug abuse violations.

14.4. Provide, as required by Government Code Section 8355(c), that every employee who works on the proposed contract:

14.4.1. will receive a copy of the company's drug‑free policy statement; and,

14.4.2. will agree to abide by the terms of the company's statement as a condition of employment on the contract.

14.5. Failure to comply with these requirements may result in suspension of payments under the contract or termination of the contract or both and the Contractor or grantee may be ineligible for award or any future state contracts if the department determines that any of the following has occurred: (1) the Contractor or grantee has made false certification, or (2) violates the certification by failing to carry out the requirements as noted above.

15. FORCED, CONVICT, AND INDENTURED LABOR

15.1. No foreign‑made equipment, materials, or supplies furnished to the State pursuant to this contract may be produced in whole or in part by forced labor, convict labor, or indentured labor.  By submitting a bid to the State or accepting a contract, the contractor agrees to comply with this provision of the contract.

16. INSURANCE

16.1. During the longer of (i) the term of the Agreement to which is it attached or (ii) any period of time in which the ESCO retains an ownership interest in the Conservation Measures of this agreement, and prior to commencing any Work, ESCO shall, at ESCO's sole expense, obtain and thereafter maintain the insurance coverages set forth in this section.

16.2. ESCO shall obtain commercial general liability insurance written on an “occurrence” policy form, covering bodily injury, property damage, personal injury, and advertising injury arising out of or relating (directly or indirectly) to ESCO's business operations, conduct, assumed liabilities, or use or occupancy at the Facility of Public Agency.  

16.3. ESCO's liability coverage shall include all the coverage's typically provided by the Broad Form Comprehensive General Liability Endorsement, including broad form property damage coverage (which shall include coverage for completed operations).  ESCO's liability coverage shall further include Premises-operations coverage, products-completed operations coverage, owners and contractors protective coverage, and  contractual liability coverage.  It is the parties' intent that ESCO's contractual liability coverage provides coverage, to the maximum extent commercially reasonable, of ESCO's indemnification obligations under this Agreement.  The following coverages must be included in this policy and mentioned specifically on the certificate:

16.3.1. Explosion, Collapse, Underground (XCU) coverage.

16.3.2. Owner's and ESCO's Protective coverage.

16.3.3.  Contractual Liability coverage with XCU and completed operations exclusions deleted.

16.3.4. Completed Operations coverage.

16.3.5. Public Agency shall be named by endorsement as additional insured and loss payee under ESCO’s general liability coverage only to cover damages to the Public Agency as a direct or indirect action by the ESCO or Agents of the ESCO.

16.3.6. Broad Form Property Damage coverage.

16.3.7. Damages for Bodily Injury or Property Damage shall include loss of use of tangible property arising out of ESCO's or Subcontractors’ actions, whether or not occasioned by physical injury to persons or property.

16.4.  Policies shall be issued in the name of XYZcomp, Inc, with subsidiaries included in the Named Insured Schedule.  

16.5. ESCO's general liability policies shall be endorsed as needed to provide cross-liability coverage for ESCO and Public Agency and to provide severability of interests.

16.6. The coverage afforded to Public Agency must be at least as broad as that afforded to ESCO and may not contain any terms, conditions, exclusions, or limitations applicable to Public Agency that do not apply to ESCO.

16.7. Before commencing work, ESCO shall deliver to Public Agency the endorsements referred to in this section and an original certificate of insurance, executed by an authorized agent of the insurer or insurers, evidencing compliance with the liability insurance requirements.  The certificate shall provide for no less than thirty (30) days' advance written notice to Public Agency from the insurer or insurers of any cancellation, nonrenewable, or material change in coverage or available limits of liability and shall confirm compliance with the liability insurance requirements in this Agreement.  

16.8. The “endeavor to” and “failure to mail such notice shall impose no obligation or liability of any kind upon the Company” language and any similar language shall be stricken from the certificate.

16.9. The minimum acceptable limits of liability for ESCO's liability insurance are:

16.9.1. General aggregate limit:  $2,000,000 and products-completed operations aggregate limit:  $1,000,000.

16.9.2. Personal liability and advertising injury limit:  $1,000,000.

16.9.3. Each occurrence limit:  $1,000,000.

16.9.4. Medical payments limit (any one person):  $50,000.

16.10. ESCO shall procure and maintain workers' compensation insurance as required by law and employer's liability insurance with limits of no less than One Million Dollars ($1,000,000).

16.11. The insurance required of ESCO must be issued by an insurance company with a rating of no less than A-VIII in the current Best's Insurance Guide, which is admitted to engage in the business of insurance in the State of California.

16.12. All deductibles and self-insured retentions under ESCO's policies  shall be disclosed to Public Agency.

16.13.  Public Agency and ESCO agree to cause the insurance companies issuing their respective property (first party) insurance to waive any subrogation rights that those companies may have against ESCO or Public Agency, respectively, as long as the insurance is not invalidated by the waiver.  If the waivers of subrogation are contained in their respective insurance policies, Public Agency and ESCO waive any right that either may have against the other on account of any loss or damage to their respective property to the extent that the loss or damage is insured under their respective insurance policies. The waiver of subrogation shall not apply to claims arising from the negligence or willful misconduct of PUBLIC AGENCY or ESCO, their employees and their agents.

16.14. To implement this section, ESCO shall file with Public Agency an insurance certificate and,  in the event a potential claim arises involving Public Agency, a copy of the policies containing the specified coverages.    

16.15. The ESCO shall require all Subcontractors to take out and maintain similar policies of insurance and shall provide a copy of each insurance certificate for every Subcontractor or shall provide such coverage for its Subcontractors.

17. HOLD HARMLESS

17.1. ESCO shall at its expense defend, indemnify, and hold harmless Public Agency, its officers, and employees against suits, actions and claims for damages or relief of any kind brought against Public Agency for or on account of injuries or damages sustained by any person, including without limitation ESCO or its employees, for injury, death or damage to property,  resulting  from the acts or omissions of ESCO, its employees, subcontractors or agents in connection with the PCA, the  Conservation Audit Agreement or the  Conservation Services Agreement, including but not limited to:

17.1.1. The use or occupancy of the Public Agency’s facility(ies) by the ESCO or its subcontractor(s).

17.1.2. Any act, error, or omission of ESCO in, on or about the Facility(ies);

17.1.3. ESCO's conducting of its business on or about the Facility(ies) of the  Public Agency;

17.1.4. Any alterations, activities, work or things done, omitted, permitted, allowed or suffered by ESCO in, at or about the Facility (ies);

17.1.5. ESCO’se violation of or failure to comply with any applicable laws, statutes, ordinances, rules or regulations, including but not limited to those pertaining to hazardous materials;

17.1.6. Any breach or default in performance of any obligation on ESCO's part to be performed under this Agreement.

17.2. Except as provided in this section, this indemnification shall apply regardless of the passive negligence of Public Agency and regardless of whether liability without fault or strict liability is imposed or sought to be imposed on Public Agency.  The indemnification in subsection shall not apply to the extent that the action, suit or claim against Public Agency  arises from the active negligence or willful misconduct of Public Agency. 

17.3. The indemnification provided in this section shall not be affected or limited in any way by the insurance coverage secured by ESCO pursuant to this Agreement.    The obligations of ESCO under this section shall survive the expiration or earlier termination of this Agreement.  

18. SUBCONTRACTING

18.1. The ESCO shall perform the Work with resources available within its own organization and no portion of the work shall be subcontracted without written authorization by the Public Agency, which written authorization shall not be unreasonably withheld

18.2. If the use of Subcontractors is approved, by appropriate agreement, the ESCO shall require each Subcontractor, to the extent of the Work to be performed by the Subcontractor, to be bound to the ESCO by the terms of this Agreement and to assume towards the ESCO all the obligations and responsibilities which the ESCO, by this Agreement, assumes toward the Public Agency.  Each subcontract agreement shall preserve and protect the rights of the Public Agency under the Agreement with respect to the Work to be performed by the Subcontractor so that subcontracting thereof will not prejudice such rights, and shall allow the Subcontractor, unless specifically provided otherwise in the subcontract agreement, the benefit of all rights, remedies and redress against the ESCO that the ESCO by the Agreement has against the Public Agency.

18.3. The ESCO shall require each Subcontractor to enter into similar agreements with its Sub-subcontractors.  The ESCO shall make available to each proposed Subcontractor, prior to the execution of the subcontract agreement, copies of the Agreement to which the Subcontractor will be bound and, upon written request of the Subcontractor, identify to the Subcontractor terms and conditions of the proposed subcontract agreement which may be at variance with the Agreement.  Subcontractors shall similarly make copies of applicable portions of such documents available to their respective proposed sub-subcontractors.

18.4. Any substitution of Subcontractors or Sub-Subcontractors must be approved in writing by the Public Agency in advance of assigning work to a substitute Subcontractor.

19. DEFAULTS

19.1. The following shall be a default under the terms of the agreement to which this is attached:

19.2. The failure of either party to perform or comply with any material term of the Conservation Audit Agreement within thirty (30) days of written notice by either party of such failure; provided, that  if such  failure to perform or comply cannot reasonably be cured within such time period, and the  party failing to perform or comply  has  commenced efforts to  cure and  thereafter diligently pursues such cure,  such period shall  be extended  an additional sixty (60) days, but not beyond; and/or

19.3. If either party files a voluntary petition for bankruptcy or any other arrangement for insolvency proceeding, or makes an assignment for the benefit of its creditors, or admits in writing an inability to pay its debts generally as they become due; and/or

19.4. A receiver is appointed or an involuntary bankruptcy or other insolvency proceeding is filed against either party or any of its property and such appointment, bankruptcy, or insolvency proceeding is not terminated within thirty (30) days of the appointment or filing; and/or

19.5. Failure of any representation or warranty of either party to this Agreement to be true and correct in any material respect.

19.6. fails to make payment to Subcontractors for materials or labor in accordance with the respective agreements between ESCO and the Subcontractors;

19.7. violates any laws, ordinances, or rules, regulations or orders of a  authority having jurisdiction which remains uncured on seven (7) days notice; or

20. REMEDIES UPON DEFAULT

20.1. Upon the occurrence of  a default by ESCO, Public Agency may terminate this Agreement by giving written notice thereof to ESCO and upon such termination, Public Agency will not be liable to ESCO for any costs incurred by ESCO hereunder.

20.1.1. Upon the occurrence of a default by PUBLIC AGENCY, ESCO may terminate this Agreement by giving written notice thereof to PUBLIC AGENCY, and ESCO shall be entitled to compensation on a time and materials basis for work done to date.

20.2.  If an event of default by ESCO occurs prior to the approval of the design of the Project but after installation of the Project has begun,  Public Agency may terminate this Agreement and any financing arrangements between the ESCO and  Public Agency pertaining to this Project by giving written notice thereof to ESCO which notice shall be effective upon delivery and which will provide for either: 

20.2.1. ESCO to remove all work from the Project and within a reasonable period of time to restore such project as nearly as practicable to its condition prior to the commencement of the Project, provided, however, that such removal and restoration is reasonably feasible based upon the amount of the work completed, or 

20.2.2. Public Agency to purchase work heretofore installed at a price equal to the lesser of the (a) the fair market value of the work installed less the estimated costs to remove and restore the Public Agency's property, or (b) ESCO's non-recoverable costs incurred prior to date of termination.

20.3. In addition to terminating the contract in the  event of default by ESCO,  Public Agency shall be entitled to exercise any other remedy available to it in law or equity.

20.4.  In addition to terminating the contract in the  event of default by PUBLIC AGENCY, ESCO shall be entitled to exercise any other remedy available to it in law or equity.

20.5. In all circumstances, the non-defaulting party shall be entitled to recover any reasonable costs incurred by the non-defaulting party as a direct result of such default, and the defaulting party shall pay all reasonable costs or reasonable expenses (including reasonable attorneys' fees) incurred by the non-defaulting party in exercising and enforcing the remedies provided herein.

21. ESCO's REPORTS AND/OR MEETINGS

21.1. During all phases of PART 1 (Conservation Audit Agreement) or PART 2 (Conservation Services Agreement), ESCO shall submit progress reports no less frequently than once every two weeks to allow the Public Agency to determine if ESCO is performing to expectations or is on schedule, to provide communication of interim findings and to afford occasions for airing difficulties or special problems encountered so that remedies can be developed.   ESCO shall meet with the Public Agency as needed to discuss progress on the Agreement. 

22. WORKING HOURS

22.1. The parties agree that Work under this Agreement shall be scheduled and conducted during periods so as to minimize the impact on occupants of the Public Agency Facility. Such Work may be done during “regular working hours”, and if necessary, to avoid undue disruption to the Facility occupants, the Work may occur after “normal working hours” which may include overtime hours for ESCO and its Subcontractor(s). Any extra expenses incurred by the ESCO and its Subcontractor(s) due to overtime hours shall be borne by ESCO and its Subcontractor(s) unless other arrangements are made by ESCO and Public Agency.   

23. CHANGE IN TERMS/AMENDMENT

23.1. This Agreement may be amended or modified only by mutual written agreement of the parties.

24. FORCE MAJEURE.

24.1. Neither the STATE nor ESCO shall be liable to the other for failure to perform an obligation to the extent such failure was caused by an event of Force Majeure.  The term “Force Majeure” as employed herein means an act of god (such as earthquakes, fires, riots), actions or inactions of regulatory authorities, or actions of others such as strikes, lockouts, or other industrial disturbances, not within the control or arising from the fault of the party claiming Force Majeure.  

24.2. Any party claiming Force Majeure shall advise the other party as soon as possible of the occurrence of the event and shall provide the other party with the basis of the claim, in writing, within 10 days of the occurrence of the event.     Public Agency and ESCO shall make reasonable efforts to avoid the adverse impacts of a Force Majeure and to resolve the event or occurrence once it has occurred in order to resume performance.   

25. HAZARDOUS MATERIALS

25.1. ESCO shall comply with all applicable federal, state and municipal laws and regulations governing occupational health and safety in the areas where ESCO will perform services and/or perform Work.   

25.2. Public Agency represents that, except as otherwise disclosed in this Agreement , to the best of its knowledge, in the areas where ESCO will undertake Work or provide services, there are no materials or substances classified as toxic or hazardous including but not limited to asbestos or presumed asbestos containing materials or any material or substance labeled as “hazardous or toxic” under any federal or California state law.     If any such materials (except if disclosed in this agreement) are discovered by ESCO or others, and such materials provide an unsafe condition for the performance of the Work or services, the discovery of such materials shall constitute a cause beyond ESCO's reasonable control and ESCO shall have the right to cease or not continue the Work or Support Services until the area has been made safe by Public Agency or Public Agency’s representative at Public Agencies expense.  In such event, the parties shall meet and confer on an appropriate amendment to the contract allowing additional time to Public Agency to remove the Hazardous Materials and allowing additional time to ESCO to meet its milestones.   

26. PATENT INDEMNITY

26.1. ESCO represents and warrants that the hardware will not infringe upon any United States or other patent rights of any person.    ESCO shall at its expense, defend or, at its option, settle any claim or suit that may be instituted against PUBLIC AGENCY for alleged infringement of any United States or other patent rights related to the products or hardware manufactured or provided by ESCO, provided that: (i) Such alleged infringement consists only in the use of such hardware by itself and not as part of, or in combination with, any other devices, parts or software not provided by ESCO hereunder; (ii) PUBLIC AGENCY gives ESCO notice in writing of any such claim or suit and permits ESCO, through counsel of its choice to answer the charge of infringement and defend such suit; and (iii) CUSTOMER gives ESCO all needed information, at ESCO's expense, to enable ESCO to defend such suit.

26.2. If such a claim is made or suit is filed, or in ESCO's opinion is likely to occur, ESCO shall (i) obtain for PUBLIC AGENCY the right to continue using such equipment, (ii) replace, correct or modify it so that it is not infringe or (iii) remove such equipment and grant PUBLIC AGENCY, a credit therefore, as depreciated and, if as a result of the replacement, modification or loss of the particular piece of hardware, there is a loss of energy savings from equipment which is not infringing, pay to PUBLIC AGENCY the lost energy savings.  

In the case of a final award of damages in any such  suit, ESCO will pay such award; ESCO shall not, however, be responsible for any settlement made without its written consent. 

27. WARRANTY  

27.1. ESCO warrants that all equipment and materials shall be as specified by the terms of this agreement, shall be new (unless otherwise specified) and shall be of good quality.   Such equipment and materials shall be free of defects in materials, workmanship, including installation and set up, for a period of one year beginning with the PUBLIC AGENCY’s acceptance of all approved conservation measures or commencement of the Guarantee Test Period, whichever occurs earlier.   Should any part or item of equipment or materials provided as part of this Agreement be found defective, or  not perform properly as required in order to achieve the Guaranteed Cost Avoidance, the ESCO will repair and/or replace the defective equipment with a similar item of equipment, without charge to the PUBLIC AGENCY. In addition, ESCO shall, at no charge to the PUBLIC AGENCY, provide any labor required to repair or replace defective parts or equipment. All Licensed Software shall be governed exclusively by the terms and conditions of any Software Licensing Agreements, which shall be attached in Exhibit 12. All such equipment and any services provided shall be free and clear of liens and encumbrances.     

27.2. Exhibit 12 contains all warranties for equipment, parts, and labor provided as part of the Project.   If the standard warranties provided by the manufactures are modified after the completion of the Conservation Audit but prior to the purchase and installation of the equipment by ESCO, the ESCO shall be obligated only to pass on to the PUBLIC AGENCY the warranty provided by the manufacturer.      ESCO does hereby assign to PUBLIC AGENCY any warranties provided by the manufacturers of the equipment or providers of materials.  

27.3 In no event shall ESCO or PUBLIC AGENCY be liable for any special, indirect, incidental or consequential damages arising from or relating to the above warranties.

28. DISPUTES/ARBITRATION

28.1. When the ESCO and Public Agency fail to agree as to whether or not any Work is within the scope of the contract requirements or if the Work complies with the contract, the ESCO shall nevertheless immediately perform such Work upon receipt from the Contract Administrator of a written order to do so.  Within ten (10) calendar days after receipt of such order, the ESCO may submit a written protest to the Public Agency, specifying in detail what particular contract requirements were exceeded.  Failure to submit such protest within the period specified shall constitute a waiver of any and all rights to adjustment in the Agreement terms.    

28.2. The Parties shall submit all disputes relating to this Agreement (whether in contract, tort, or seeking interpretation or construction of the meaning of any term or provision of this Agreement) to binding arbitration in accordance with California Code of Civil Procedure Section 1280 through 1294.2.  Either Party may enforce the award of the arbitrator under Section 1285 of the California Code of Civil Procedure.  All parties understand and agree that they are hereby waiving their rights to a jury trial.

28.3. Procedure for Commencing Arbitration. The Party demanding arbitration shall submit a written claim to the other Party, setting out the basis of the claim and proposing the name of an arbitrator. The responding Party shall have ten (10) business days in which to respond to this demand in a written answer.  If this response is not timely made, or if the responding Party agrees with the person proposed as the arbitrator, then the person named by the demanding Party shall serve as the arbitrator.  If the responding Party submits a written answer rejecting the proposed arbitrator, then, unless the parties agree on an arbitrator, either Party may apply to the Superior Court for the appointment of an arbitrator.  The Superior Court shall propose five (5) names.  Each Party may, within five (5) days after receipt of the proposed names, strike one from the list.  Thereafter, the Court shall appoint as arbitrator a person whose name has not been struck from the list.  The arbitrator shall have the power to enter a default award if a party fails to participate in the arbitration.

28.4. Time and Place of Arbitration. The arbitration shall take place at a time and at a place selected by the arbitrator.

28.5. Powers of the Arbitrator.  The arbitrator shall have the following powers:

28.5.1. To issue subpoenas for the attendance of witnesses and subpoenas duces tecum for the production of books, records, documents and other evidence;

28.5.2. To order depositions to be used as evidence;

28.5.3. To enforce the rights, remedies, procedures, duties, liabilities, and obligations of discovery as if the arbitration were a civil action before a California Superior Court.

28.5.4. To conduct a hearing on the arbitration issues,

28.5.5. To administer oaths to parties and witnesses;

28.5.6. To enter and serve a written award within ten (10) business days after the arbitration hearing is concluded; and

28.5.7. To correct the award on grounds for correction stated in California Code of Civil Procedure sections 1286(a) and (c) within ten (10) days after serving a signed copy of the award on the party asking for correction.

28.6. Payment of Expenses. The losing party shall pay the costs of the arbitration including the expenses and fees of the neutral arbitrator, together with other expenses of the arbitration incurred by the neutral arbitrator.

29. ATTORNEY’S FEE’S 

29.1. In the event  arbitration is commenced under this Agreement and proceeds to final judgment, or in case Public Agency shall commence summary action under the laws of the State of California relating to the ESCO’s unlawful detention of property  the prevailing party shall recover from the other party all costs expended in any such arbitration or action, together with a reasonable attorney's fee to be fixed by the arbitrator or Court.

30. LIENS

30.1. ESCO agrees that it will at all times save Public Agency free and harmless and indemnify it against all claims for labor or materials made by ESCO’ subcontractor’s or vendors or suppliers in connection with improvements, repairs, or alterations on the Facility, and the costs of defending against such claims, including reasonable attorney's fees.

30.2. In the event that any lien or levy of any nature whatsoever is filed against the Facility or any interest of Public Agency therein by reason of the acts or omissions of ESCO, its subcontractors, its vendors or its suppliers, the ESCO shall, at its sole cost, cause the lien or levy to be discharged and paid in full or, upon written request of Public Agency, deposit with Public Agency a bond in a form and amount acceptable to Public Agency conditioned for the payment in full of all claims upon which said lien or levy has been filed.  Such bond shall be acknowledged by ESCO as principal and by a corporation, licensed by the Insurance Commissioner of the State of California to transact the business of a fidelity and surety insurance company, as surety. 
31. SIGNS

31.1. ESCO agrees not to construct, maintain, or allow any sign upon the Facility except as approved by Public Agency. 

32. RIGHT OF ENTRY AS AGENT

32.1. In any and all cases in which provision is made herein for termination of this agreement, or in case of abandonment or vacation of the Facility by ESCO, hereby irrevocably appoints Public Agency the agent of ESCO to enter upon the Facility and remove any and all persons and property whatsoever situated upon the Facility placed thereon by ESCO and place all or any portion of said property, except such property as may be forfeited to Public Agency, in storage for the account of and at the expense of ESCO.

32.2. ESCO hereby exempts and agrees to save harmless Public Agency from any cost, loss or damage arising out of or caused by any such entry or re-entry upon the Facility and the removal of persons, property and storage by Public Agency and its agents.

33. EXAMINATION OF RELEVANT DOCUMENTS AND SITE

33.1. ESCO shall carefully examine site of work, plans and specifications.  ESCO shall investigate conditions, character, quality of surface, or subsurface materials or obstacles to be encountered.  No additions to the Project Cost will be made because of lack of examinations of site work and plans and specifications.

34. UNENFORCEABLE PROVISION:  In the event that any provision of this Agreement is unenforceable or held to be unenforceable, then the parties agree that all other provisions of this agreement have force and effect and shall not be effected thereby.

ATTACHMENT 5

Standards for Performing Energy and Water Audits

1. Scope of Work

1.1. The energy audit shall be performed as described below:

1.2. The ESCO shall obtain and review in detail existing documentation, as available, including:

1.2.1. Utility company invoices

1.2.2. Utility company demand interval recordings of 15/30/60 minute electrical demand for characteristic months of the year, where available

1.2.3. Record drawings

1.2.4. mechanical

1.2.5. plumbing

1.2.6. electrical

1.2.7. building automation and temperature controls

1.2.8. structural

1.2.9. architectural

1.2.10. modifications and remodels

1.2.11. landscaping

1.2.12. Original construction submittals and factory data (specifications, pump curves, etc.)

1.2.13. Operating engineer logs, maintenance work orders, etc.

1.3. Perform an inspection survey to:

1.3.1. Identify the occupancy and use schedules.  Interview the facility manager, chief engineer or others as needed.

1.3.2. Identify "process" energy use, such as, production equipment, computer rooms, printing plants).

1.3.3. Obtain the hours of operation for building systems and equipment. 

1.3.4. Inspect major energy-using equipment, including:

1.3.4.1. Lighting

1.3.4.2. HVAC

1.3.4.3. Controls and automation

1.3.4.4. Other (process, outdoor lighting, gen sets, security systems, alternative energy sources).

1.4. Compare the as-built configuration of the building systems (mechanical, electrical and architectural) for significant variation from the original construction documents.

1.5. Identify and characterize comfort or system-function problems which may impact the performance of the retrofit work.

1.6. Perform "late-night" surveys outside of normal business hours or on weekends to confirm building system and occupancy schedules.

1.7. Obtain the hours of operation for landscaping water systems.

1.8. Inspect major water using equipment including:

1.8.1. Flush valves

1.8.2. Cooling towers

1.8.3. Landscaping controls and systems

1.8.4. Other water using systems as identified.

2. Prepare a post-inspection status report and provide to Public Agency, consisting of:

2.1. A list of Conservation retrofit opportunities which appear in the judgement of the ESCO are likely to be cost effective and therefore warrant detailed analysis.

2.2. Preliminary estimates of installation costs and energy cost savings for each Conservation Measure option.

2.3. Recommendations for terminating or continuing the Conservation Audit if it appears unlikely that a project will not meet the agreed upon cost avoidance commitment in Section 2B of the Conservation Audit Agreement.

3. Survey major energy-using equipment.  Record the following:

3.1. Equipment name-plate data

3.2. Identification name/number and/or description

4. Physically measure the peak electrical demand (in kW) of:

4.1. Major mechanical equipment (such as, pumps, fans, refrigeration machinery)

4.2. Lighting - where power distribution documentation and circuit segregation makes this feasible

4.3. Process and other significant miscellaneous loads

5. Continuously record the electrical demand of large and/or highly-fluctuating loads over time to confirm their hours of operation and actual energy use.  ESCO shall use its best judgement regarding the employment of instrumentation and recording durations so as to achieve an accurate and faithful characterization of the loads.

6. Directly measure the operating parameters of mechanical systems and equipment as necessary for the analysis, to include:

6.1. Air handling systems over 10,000 cfm (for smaller systems, name-plate or as-built data shall be used if available):

6.1.1. fan rpm

6.1.2. system static pressures

6.1.3. total air flow

6.1.4. outside air flow

6.1.5. system air temperatures (hot deck, cold deck, etc.)

6.1.6. Wet side system water flows (or pump heads) where existing pressure gauges exist

6.1.7. Wet side system water temperatures

7.  Identify the uses of water, and the  volume used by each major water application.

8. Observe the function of the temperature controls under actual operating conditions and/or manipulate the controls as needed to confirm the actual sequence of control (and return to original settings).

9. Tabulate the data gathered during the survey and process as required.  Prepare in a format suitable for inclusion in the final report.

10. Extensive use of computer simulation (e.g. DOE-2 energy analysis) for the analysis of energy conservation opportunities and water conservation opportunities is not anticipated.  Computer simulation will be employed on a limited basis for the analysis of energy conservation opportunities when and where the ESCO and the Public Agency determine that computer simulation is particularly applicable, effective, and/or necessary. The majority of the energy and economic analysis for the project will be performed using standard engineering calculations.

11. Prepare detailed preliminary engineering for each Conservation Measures to include:

11.1. A written description including:

11.1.1. the existing conditions

11.1.2. the changes to be made

11.1.3. the engineering principle(s) which create or cause energy or water to be saved

11.1.4. A detailed scope of the construction work needed, suitable for cost estimating, including provisions for disposal and handling of hazardous materials

11.1.5. Rough sizing of major equipment and a preliminary equipment selection list

11.1.6. Layout sketches for complex chiller, boiler, piping, ductwork or other larger or complicated retrofits.

12. Prepare construction cost estimates.  Submit cost estimates along with all backup, vendor and sub-contractor quotations and other supporting detail to the Project Manager for review.  Cost estimates shall include special provisions, overtime, etc., as needed to accomplish the work with minimum disruption to the operations of the facilities.

13. For each Conservation Measures calculate the following:

13.1. base year utility use and cost,
13.2. post-retrofit utility use and cost,
13.3. percent reduction in utility usage and cost projected, by retrofit measure, for each individual system or major piece of equipment.

Calculations shall:

13.4. Manual calculations may be substituted where simulation is not used. If manual calculations are employed, formulas, assumptions and key data shall be stated.

13.5. Follow the methodology of ASHRAE or other nationally-recognized authority and be based on the engineering principle(s) identified in the description of the retrofit option.

13.6. Provide an accounting for or explanation of how savings duplication between retrofit options is avoided.

13.7. Develop an optimal investment strategy for the total statewide list of conservation measure. 

13.8. Operational and maintenance savings, if any, shall be identified as a separate line item.
14. Prepare a preliminary measurement and verification plan, explaining how each Energy Conservation Measure, and each type of cost avoidance is to be measured and verified.  (This plan need only show intended methodologies, but is not required to identify precise instrumentation and/or formulae intended for use.  This plan should be carefully enough prepared so as not to materially conflict with the final measurement and verification plan to be prepared during final negotiations of, and incorporated into, the Conservation Services Agreement.)
15. Prepare a proposed “Project Cost” and a list of  “Services to be Provided,” in anticipation of ESCO and Public Agency proceeding with PART 2 (Conservation Services Agreement) of the (Client’s Name Goes Here) ESCO 2000 Contract to complete final design, install, and monitor the Conservation Measures proposed in the Conservation Audit.

15.1. Project Cost is the total amount the Public Agency will pay for the Project.  The Project Cost will compensate ESCO services desired by the Public Agency, which may include, but are not limited to:  engineering, designing, packaging, procuring, installing, training, and monitoring of the Conservation Measures, and preparation of the Conservation Audit.

15.2. The ESCO shall provide to Public Agency a list of services and the cost for each service, the sum of which shall equal the total Project Cost.

16. Prepare a Project Summary and Schedule Table 1 to be included in the completed version of Exhibit 5.

17. Meet with Public Agency to:

17.1. review the Conservation Measures options proposed in the Conservation Audit, and assemble a package of options which is compatible with the Public Agency's investment and infrastructure improvement goals; and

17.2. review the proposed Project Cost and list of Services to be Provided to determine which further services Public Agency may want ESCO to provide.
18. Provide to Public Agency a draft “Final Conservation Audit Report” which shall include:

18.1. Body of the report:

18.1.1. introduction and summary,

18.1.2. a table summarizing the recommended Conservation Measures, each Conservation Measures design and construction cost,  the first year cost avoidance (in dollars and energy units), and simple payback,

18.1.3. description of the existing facility, mechanical and electrical systems,

18.1.4. description of energy conservation measures, including estimated costs and savings for each,

18.1.5. discussion of measures considered but not investigated in detail,

18.1.6. conclusions and recommendations.

18.1.7. Supporting documents:

18.1.8. existing systems and equipment inventory/data,

18.1.9. tabulated survey measurements,

18.1.10. printout of simulation model of existing facility,

18.1.11. detailed scope of construction work,

18.1.12. cost estimates, including all detail and vendor and subcontractors' quotes,

18.1.13. calculations used to determine estimates of energy cost savings,
18.1.14. preliminary measurement and verification plan,

18.1.15. a list of permits needed to implement proposed Conservation Measures and any expenses Public Agency may incur in obtaining these permits,

18.1.16. “Statement of Proposed Project Cost and Services to be Provided.”

18.2. Meet with the Public Agency to present and discuss the draft Conservation Audit.
18.3. Revise the Conservation Audit as directed by Public Agency.

18.4. Submit the final Conservation Audit to Public Agency.
19. Technologies to Be Considered:

19.1. The technologies listed below, shall be considered during the performance of preliminary feasibility assessments and detailed feasibility investigations.  Should the engineer in responsible charge believe that a specific technology is either technically or economically infeasible, this shall be discussed with the project manager and an agreement settled to either abandon or further investigate the technology.  Any technologies so abandoned, shall have an explanation for abandoning the technology presented in the final report.

19.1.1. Lighting fixture retrofit

19.1.2. Lighting controls

19.1.3. Building automation/digital controls and/or maintenenance improvements and/or building operations

19.1.4. Air handling systems:

19.1.5. Variable volume conversion

19.1.6. Constant volume airflow control

19.1.7. Zone/area isolation & shutdown

19.1.8. Air-to-air heat recovery

19.1.9. Outside air economizer

19.1.10. Return air conversion

19.1.11. Plant/equipment modifications

19.1.12. Chiller upgrade/replacement

19.1.13. Cooling tower upgrade/replacement

19.1.14. Thermal energy storage

19.1.15. Variable flow chilled water conversion

19.1.16. Plant automation

19.1.17. Boiler burner conversion/upgrade

19.1.18. Boiler low pressure conversion

19.1.19. Fuel switching   

19.1.20. Primary voltage power

19.1.21. Alternative power production

19.1.22. Water conservation devices

19.1.23. Low flow fixtures and or fixture modificaitons

19.1.24. Automatic control devices

19.1.25. Modification of process related equipment

19.1.26. Alternative water resources

19.1.27. Water recovery and or recycling

19.1.28. Employment of reclaimed water

19.2. The following measures will be evaluated on a pilot basis on one building during the performance of preliminary feasibility assessments and detailed feasibility investigations.  

19.2.1. Security system retrofit for a maintenance station building

19.2.2. Electrical circuit modification for a building in a district office

19.3. The following measures will be not be evaluated during the performance of preliminary feasibility assessments and detailed feasibility investigations.  

19.3.1. Indoor air quality testing and recommendations

20. Engineering Qualifications

20.1. The following criteria establish Public Agency's expectations and desires regarding the qualifications of engineers to perform feasibility studies and retrofit design.  Engineers may be independent consultants or in-house engineers employed by the ESCO.  ESCO shall submit engineers' qualifications for Public Agency's approval prior to commencement of any work.  Once approved, ESCO shall use the same engineers throughout the project and shall not change engineers assigned to the project without Public Agency's  written approval.

20.2. A registered professional engineer is preferred as the engineer in responsible charge.

20.3. The engineers should have extensive experience performing instrumented field surveys.

20.4. The engineers should have considerable computerized building simulation experience and expertise.

20.5. Engineers shall have worked for or with a design-build contractor, or at least have considerable experience at designing retrofit work.

20.6. Engineers should have a high degree of experience and expertise in digital and other control and automation systems.  Engineer shall have designed control and automation systems as a member of a controls contracting company or independently.

20.7. Engineers should be able to demonstrate a track record of energy retrofit projects, with documented successful energy savings performance on facilities comparable to Public Agency's facilities.
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Preliminary Conservation  Assessment (PCA)

Will be developed and attached to this Exhibit
This exhibit will contain a document generated by the ESCO.  The PCA document will reflect the first round of district meetings and site visits of (Client’s Name Goes Here)’ facilities.  From the PCA the (CLIENT’S NAME GOES HERE)/ESCO project team will develop an implementation plan for the statewide detailed conservation effort. 

The PCA process will also include the establishment of all communications and networking structure between the ESCO and (Client’s Name Goes Here) project staff and management.  Part of the preparation of the PCA will be a statewide meeting of all participating (Client’s Name Goes Here) and ESCO district staff.  The ESCO will sponsor the meeting with (Client’s Name Goes Here) staff covering state employee costs up to the allowed travel expense limit, with the ESCO covering all other meeting costs.  

The completed PCA report must be attached to this exhibit and include the applicable data detailed in the following page.

PROJECT SUMMARY AND SCHEDULE

(To be included in Preliminary Assessment Report)

	PROJECT COSTS
	
	
	

	
	Equipment and Construction
	
	$

	
	Architectural and Engineering
	
	$

	
	Contingency
	
	$

	
	Construction Management
	
	$

	
	Reimbursements
	
	$

	
	Other
	
	$

	
	TOTAL PROJECT CONSTRUCTION COSTS
	
	$


	PROJECT EXPECTED LIFE
	years


	ESTIMETED SCHEDULE TO COMPLETION
	
	
	

	
	Design and Bid
	
	Months

	
	Construction
	
	Months

	
	Performance Evaluation
	
	Months

	
	TOTAL FROM DESIGN TO ACCEPTANCE
	
	Months


	UTILITY AND RATE SCHEDULE
	
	
	

	
	Electricity
	Gas
	Water

	Serving Utility
	
	
	

	Rate Schedule
	
	
	

	Base Year
	
	
	


	Electricity
	
	$/kWh
	X
	
	kWh
	=
	$

	Elec. Demand
	
	$/KW/mo.
	X
	
	KWX12 mo.
	=
	$

	Natural Gas
	
	$/Therm
	X
	
	Therms
	=
	$

	Water
	
	$/unit
	X
	
	units
	=
	$


	Estimated First Year Total Cost Avoidance (at current utility rates)
	$

	Recurring O&M
	$

	TOTAL ESTIMATED FIRST YEAR COST AVOADANCE (at current rates)
	$


	Simple Payback
	
	years
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(Client’s Name Goes Here) ESCO 2000 Project Milestones

This Exhibit will include a list of major milestones for the total contract:

1. (Client’s Name Goes Here) develops preliminary list of facilities to be included in the contract document.

2. Get contract document signed and approved by (Client’s Name Goes Here), Department of General Services Legal (DGS/L), and the ESCO.

3. Start gathering general facilities information at HQ Maintenance and Facilities Operations staff level.

4. (CLIENT’S NAME GOES HERE) ESCO 2000 WEB site comes on line.  To be updated weekly or more frequently as the need dictates.  (Two sites will be developed, one for public access, the other for project staff.  Some data may be duplicated, however the two sites will remain separate.  For the time being, no cross-links to either site will exist.)

5. Set up general meeting of (Client’s Name Goes Here) District and HQ staff and ESCO staff and subcontractors.  Meeting is to develop the project staff communications network, introduce staff to the concepts of conservation, and brainstorm project ideas to get total staff by in to the process.  Develop an implementation schedule to meet everyone’s needs and expectations.

6. Conduct district meetings and site visits for PCA (First stage of conservation audit).

7. From PCA report, final plans are developed to conduct the full detailed conservation audit.

8. (Client’s Name Goes Here) HQ Project team approves the PCA and ESCO proceeds to implement the statewide conservation audit.

9. Conservation audit is conducted.

10. Conservation audit report is completed, PART 1 Exhibits of this contract are completed, and appropriate Exhibits and relevant data in PART 2 of this contract are filled out.

11. Conservation Audit Report is submitted to (Client’s Name Goes Here) for their final review and acceptance.

12. PART II of the (CLIENT’S NAME GOES HERE) ESCO 2000 Contract is submitted for approval by (Client’s Name Goes Here) Program Management and Contracts, DGS/L, and the ESCO.

13. (Client’s Name Goes Here) either decides to proceed with PART II of the contract, or exercises other options.

14. (Client’s Name Goes Here)/ESCO project team implement conservation measures final design and implementation phase of the contract.

15. As each conservation measure is completed, the measure is measured and savings are documented to compare against designed savings expectations.  

16. Completed conservation measures enter the M & V phase of the contract.

17. Project is commissioned and acceptance documents are presented to (Client’s Name Goes Here) by the ESCO.

18. (Client’s Name Goes Here) accepts (or rejects in part or whole) the project.  Where necessary, corrective action plans are developed.  Otherwise, the project moves into the Manufactures’ Warranty period and first year cycle of guaranteed savings.

19. Contract Administration turned over to (Client’s Name Goes Here) Conservation Quality Team (comprised of staff from Maintenance Facilities, HQ Facilities Operations, with representatives from interested Districts, Structures’ Maintenance, Accounting, ISSC, Procurement, and chaired by Resource Conservation/Project Development.)

20. During the course of the contract, news stories will be released to the press and interested publications like Energy User News, The Scientist, and other trade publications and web sites.  All such articles and stories will be approved in advance by (Client’s Name Goes Here)’ Public Information Office.  This includes any articles or stories developed by the ESCO or their agents that involve the (CLIENT’S NAME GOES HERE) ESCO 2000 Project.
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Facility Description

This Exhibit contains a working list of the (Client’s Name Goes Here) facilities to be audited by the ESCO.  As the audit process progresses, facilities may be added or deleted from the list by mutual agreement and the reasons for those changes will be documented in this exhibit.

The facilities will be organized by District.  Included in the description of each facility will be the type of facility, facility use, and foot print square footage.

List of facilities and related data goes here.
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Conservation Measures
This exhibit will contain the full Conservation Audit Report once it is completed by the ESCO.   The report will organize the list of conservation measures by District-Building ID-CM# followed by a letter that represents the type of resource impacted by the CM:

E
-
Electricity

NG
-
Natural Gas (Gas, Compressed Gas, and Liquefied)

F
-
Fuel Oil

LP
-
Liquid Petroleum Gas

O
-
Other energy sources

W
-
Water

Also included in this report will be the optimized investment matrix.
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Project Schedule
This exhibit will describe the general approach by the (Client’s Name Goes Here)/ESCO team to implement the results of the Conservation Audit Report.  This exhibit must be completed as an element of PART 1 of this contract.

This exhibit may also contain a general time line for the following list of milestones found in Exhibit 2:

1. (Client’s Name Goes Here) develops preliminary list of facilities to be included in the contract document.

2. Get contract document signed and approved by (Client’s Name Goes Here), Department of General Services Legal (DGS/L), and the ESCO.

3. Start gathering general facilities information at HQ Maintenance and Facilities Operations staff level.

4. (CLIENT’S NAME GOES HERE) ESCO 2000 WEB site comes on line.  To be updated weekly or more frequently as the need dictates.  (Two sites will be developed, one for public access, the other for project staff.  Some data may be duplicated, however the two sites will remain separate.  For the time being, no cross-links to either site will exist.)

5. Set up general meeting of (Client’s Name Goes Here) District and HQ staff and ESCO staff and subcontractors.  Meeting is to develop the project staff communications network, introduce staff to the concepts of conservation, and brainstorm project ideas to get total staff by in to the process.  Develop an implementation schedule to meet everyone’s needs and expectations.

6. Conduct district meetings and site visits for PCA (First stage of conservation audit).

7. From PCA report, final plans are developed to conduct the full detailed conservation audit.

8. (Client’s Name Goes Here) HQ Project team approves the PCA and ESCO proceeds to implement the statewide conservation audit.

9. Conservation audit is conducted.

10. Conservation audit report is completed, PART 1 Exhibits of this contract are completed, and appropriate Exhibits and relevant data in PART 2 of this contract are filled out.

11. Conservation Audit Report is submitted to (Client’s Name Goes Here) for their final review and acceptance.

12. PART II of the (CLIENT’S NAME GOES HERE) ESCO 2000 Contract is submitted for approval by (Client’s Name Goes Here) Program Management and Contracts, DGS/L, and the ESCO.

13. (Client’s Name Goes Here) either decides to proceed with PART II of the contract, or exercises other options.

14. (Client’s Name Goes Here)/ESCO project team implement conservation measures final design and implementation phase of the contract.

15. As each conservation measure is completed, the measure is measured and savings are documented to compare against designed savings expectations.  

16. Completed conservation measures enter the M & V phase of the contract.

17. Project is commissioned and acceptance documents are presented to (Client’s Name Goes Here) by the ESCO.

18. (Client’s Name Goes Here) accepts (or rejects in part or whole) the project.  Where necessary, corrective action plans are developed.  Otherwise, the project moves into the Manufactures’ Warranty period and first year cycle of guaranteed savings.

19. Contract Administration turned over to (Client’s Name Goes Here) Conservation Quality Team (comprised of staff from Maintenance Facilities, HQ Facilities Operations, with representatives from interested Districts, Structures’ Maintenance, Accounting, ISSC, Procurement, and chaired by Resource Conservation/Project Development.)

20. During the course of the contract, news stories will be released to the press and interested publications like Energy User News, The Scientist, and other trade publications and web sites.  All such articles and stories will be approved in advance by (Client’s Name Goes Here)’ Public Information Office.  This includes any articles or stories developed by the ESCO or their agents that involve the (CLIENT’S NAME GOES HERE) ESCO 2000 Project.
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Base Year Utility Use
This exhibit will contain data tables that summarize base year utility usage by District, facility, and conservation measure.  Actual facility utility invoice data will not be used in this contract to determine utility consumption data.  Utility invoices, where available, will only be used to determine unit costs to be applied toward documented unit savings as measured for each conservation measure.  Base year consumption data will be collected and tracked by conservation measure, and gross/set facility savings will reflect the conservation measures implemented at each facility site.  The methodology for calculating base year and adjusted base year data is discussed in Exhibit 7.

The data for these tables will originate from the Conservation Audit Report and this Exhibit must be completed as an element of PART 1 of this contract.
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Methodology for Establishing Base and Adjusted Base Year
This exhibit will summarize all methods to be used by the (Client’s Name Goes Here)/ESCO team to develop BASE YEAR, ADJUSTED BASE YEAR, and GROSS/NET conservation savings.  The data contained in this exhibit will be in two sections.  

Section 1  Will contain a list of methods used to establish consumption patterns.

Section 2  Will contain a table that summarizes which method was used to calculate consumption data vs. the list of conservation measures (CMs).  The list of CMs will be in sequential order as defined by the District/Bldg.#/CM#/IR (Impacted resource) numbering system to be used throughout this contract.  

Actual CM data, formulas, descriptions, etc. as they pertain for each CM will be located within the Conservation Audit Report and do not need to be duplicated in their totality anywhere else in this contract document package outside Exhibit 4.

This exhibit must be completed as an element of PART 1 of this contract.
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FOR

CALCULATING COST AVOIDANCE

AND

DETERMINING IF GUARANTEED COST AVOIDANCE ARE

MET
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Methodology for Calculating Cost Avoidance Goals
This exhibit will summarize all methods to be used by the (Client’s Name Goes Here)/ESCO team to develop cost avoidance goals for every conservation measure, as well as district and statewide avoidance goals.  The data contained in this exhibit will be in two sections.  

Section 1  Will contain a list of all methods used to establish CM cost avoidance goals.

Section 2  Will contain a table that summarizes which method was used to calculate cost avoidance data vs. the list of conservation measures (CMs).  The list of CMs will be in sequential order as defined by the District/Bldg.#/CM#/IR (Impacted resource) numbering system to be used throughout this contract.  

Actual CM data, formulas, descriptions, etc. as they pertain for each CM will be located within the Conservation Audit Report and do not need to be duplicated in their totality anywhere else in this contract document package outside Exhibit 4.

This exhibit must be completed as an element of PART 1 of this contract.
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Financing Documents
This exhibit contains a full description of actual costs to implement all the recommended conservation measures documented within the Conservation Audit Report contained within  Exhibit 4..  This exhibit will be organized into the following sections:  

Section 1  A summary table (spreadsheet) of conservation measure costs listed by the District/Bldg.#/CM#/IR sequence.  Projects that include funding options outside of the long-term utility cost avoidance funding (LUCAF) program will split out the amount not funded by the LUCAF program and include the appropriate (Client’s Name Goes Here) EA charge code with fiscal year data.

Section 2  A full cost breakdown that identifies all project costs including, but not limited to, financing costs, interest payments, contractor costs, fees, subcontractor fees, material costs, side funds, escrow fees, reserve accounts, etc.   Any side accounts that generate interest, the distribution of that interest must be identified and then identify where those funds will be rolled back into the project funding plan.

Section 3  A full description of the project’s short term and full term cash flow (both in text and charts.)  The charts should display the cost of repayment of the construction as a flat line over time, on the same chart the forecasted value of the gross savings, and the resulting net avoided cost data should be displayed.  Should a shared savings (with or without a COLA cap on the ESCO’s share) option be included in this contract, those data points should be included in this chart.

Section 4  A monthly payment schedule and project buy out schedule will be included in this section.  Also included in this section is a percentage (%) table by CM, which describes the contribution of the CM towards the total cost of the project.  This table will be used to calculate partial buyouts and resulting reduction in monthly payments.  (Monthly payments may have to be regenerated over time and those modified lists should be attached to Exhibit 9 located in PART 2 of this contract.) 

This Exhibit must be completed as an element of PART 1 of this contract and is to be used as the financial blueprint for the implementation phase of this contract (PART 2 of this contract)
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Construction Documents
This exhibit will contain a general summary discussion of the various methods of CM implementation that will occur once PART II of this contract is completed and PART II is approved for implementation.  

Also included in this exhibit will be a summary table that lists the CMs, and describes if the work is expected to occur during the day, evening, weekend, which season, by sub contractor or ESCO, etc.  

This table will be used as a planning and scheduling tool during the implementation of PART I of this contract.  

This exhibit must be completed as an element of PART I of this contract.
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Maintenance
This exhibit will contain a general summary discussion of the maintenance requirements of the various CMs to implementation under PART II of this contract, as described within the Conservation Audit Report document found within PART I - Exhibit 4 of this contract.

Included in this exhibit will be a summary table that lists the CMs, and describes the level of periodic, monthly, annual, long term maintenance necessary to keep the respective CM operational at design levels for the duration of the contract.  

This table will be used as a planning and scheduling maintenance activities upon the completion of PART II of this contract.  (NOTE:  Additional details will be added to this contract within Part II, Exhibit 26of this contract as part of the implementation of PART 2 of this contract.)

This exhibit must be completed as an element of PART I of this contract.
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Equipment Warranties
This exhibit will contain a general summary discussion of the types of warranties for the equipment used by the various CMs to implementation under PART 2 of this contract, as described within the Conservation Audit Report document found within PART 1 - Exhibit 4 of this contract.

Included in this exhibit will be a summary table that lists the CMs, and describes the level of warranties that will be in effect for the duration of the contract.  (NOTE:  For the most part, manufacturer’s warrantees are limited to the first 12 months of system operation.  However, since the various CMs will be implemented and completed over a staggered time frame, it will be necessary for the ESCO to extend some of the warrantees beyond the normal periods of time.  This will be done to allow all warranties to expire at the same time.  This would allow (Client’s Name Goes Here) to take over maintenance responsibilities in a much smoother consistent manner.)  This table will display the “Best Estimate” snapshot of the timing of project related warranty timing.

This table will be used as a planning tool for budgeting future (Client’s Name Goes Here) facility support resources.  (NOTE:  Additional details will be added to this contract within Part II, Exhibit 27 of this contract as part of the implementation of PART II of this contract.)

This exhibit must be completed as an element of PART 1 of this contract.
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MONTHLY REPORT FORMAT
In accordance with the procedures and methodologies identified in Exhibit 6 - Base Year Utility Use, Exhibit 7 - Agreed Methodology for Establishing and Adjusting Base Year and Exhibit 8 - Agreed Methodology for Calculating Cost Avoidance and Determining if Guaranteed Cost Avoidance Are Met (M & V Plan), ESCO shall prepare a DRAFT VERSION of a monthly report of project performance during the term of this agreement.   Examples of the formats shall be provided as a part of the Conservation Audit found in PART 1- Exhibit 4 of this contract.      

Such report shall include where applicable and not be limited to the following, for each facility’s conservation measure (CM):

Gas usage, stated in Therms, Therms/day, total costs, average cost per day, average cost per Therm, billing days, MMBTU. $/MMBTU, with year to date total.   Where such is provided on the utility bills or is otherwise accessible, the items of cost, i.e., customer charges, transportation charges, commodity and brokerage costs should be stated in a format to provide relevant information.   

Electricity usage, stated in peak KW and kWh by time period, kWh per day, total costs, cost per day, average costs per kWh (including and excluding demand), MMBTU, $/MMBTU, with a year to date total on each.    Where such is provided on the utility bills or is otherwise accessible, the items of cost, i.e., customer charge, ISO charges, distribution, demand and energy (e.g., PX charges) and related costs should be stated in a format to provide relevant information.   

Water Usage, stated in gallons per day, total costs, cost per day and average costs per gallon, with a year to date total on each.   If such is interrelated to sewer charges, these should be separately stated.   Where such is provided on the utility bills or is otherwise accessible, the items of cost, i.e., customer charge, demand charges, gallonage charges, and related costs should be stated in a format to provide relevant information.   

In addition to the above, any adjustments made to the raw Base Year data shall be described and the reasons for the adjustments provided.   The raw data and the Adjusted Base Year data shall be prepared.   If an adjustment to the Base Year data is prepared in accordance with Exhibit 8 for the current period, the raw actual and adjusted actual data shall be shown with all inputs and adjustment factors provided.    

Such data should be provided in tabular format acceptable to Public Agency, and should be produced in both computer data format as well as printed.    The computer data formats should be producible in Excel© or FileMaker© readable formats.  
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Description of Costs
This exhibit will contain a general summary discussion of the types of costs for the whole project and the cost to implement each conservation measure (CM) to implementation under PART 2 of this contract, as described within the Conservation Audit Report document found in PART 1 - Exhibit 4.

Included in this exhibit will be a summary table that lists the CMs, and describes the related costs and total costs for the conservation measures.

The optimized investment strategy table from the Conservation Audit Report PART 1 – Exhibit 4 shall be reproduced in this exhibit, as well as the cash flow chart found in PART 1 - Exhibit 9 of this contract.  These two charts are the key to understanding the optimized investment and cash flow dynamics of the (CLIENT’S NAME GOES HERE) ESCO 2000 Project.

ESCO Compensation Schedule
1. eSCO’s compensation under paragraph 5.1 of the Agreement shall be calculated at a rate per square footage of the Facility footprint. 

Exhibit 3, Facility Description, shall designate the foot print square footage of each building. 

Based on at total square footage for all the buildings of 7,906,000 and the ESCO audit fee of $0.23 per square foot, the total ESCO compensation for Part I shall be $1,818,380.

2. In compensation for work under Part II, including the payments for Part I, pursuant to Part I, Basic Provisions, Article 5.3, ESCO shall be paid the financed protion of the Project Cost of (not to exceed) $47,000,000in equal monthly installments upon the PUBLIC AGENCY’s acceptance of the commissioning phase of the contract, as defined in the project schedule, Exhibit 5. In addition, ESCO shall be paid the PUBLIC AGENCY Provided Funds of (not to exceed) $6,000,000 in a single payment upon the PUBLIC AGENCY’s acceptance of the commissioning phase of the contract, which shall not be deemed a Financed Project Cost, and need not be funded from Cost Avoidance; the payment of PUBLIC AGENCY’s Provided Funds shall not be considered in the calculation of Guaranteed Cost Avoidance or Cost Avoidance. At the conclusion of the Conservation Audit, this compensation may be adjusted by the written mutual agreement of the parties. 
This exhibit must be completed as an element of PART 1 of this contract.

(Client’s Name Goes Here) ESCO 2000 Contract

Part II

Conservation Service Agreement

basic provisions
This CONSERVATION SERVICES AGREEMENT,  (the "Agreement") is made and entered into as of September 1, 2000, XYZcomp Buildings Systems ("hereinafter ESCO"), and the (Public agency/department’s name goes here), also known as (Client’s Name Goes Here) ("hereinafter PUBLIC AGENCY").

W I T N E S S E T H

WHEREAS, ESCO is a company with experience and technical and management capabilities to provide for the engineering, packaging, procurement, installation, financing, maintenance, and monitoring of cost effective Conservation Measures to public sector customers; and,

WHEREAS, in accordance with the provisions of the PUBLIC AGENCY'S REQUEST, ESCO  will perform a Preliminary Conservation Assessment of the PUBLIC AGENCY's Facilities and 

WHEREAS, as a result of the Preliminary Conservation Assessment, a Conservation Audit of the PUBLIC AGENCY's Facilities has determined that opportunities for the installation of Conservation Measures exists in PUBLIC AGENCY's Facilities, as documented in the Conservation Audit Report attached hereto as Part I Exhibit 4; and

WHEREAS, Public Utilities Code Section 388 allows the State to enter into agreements for a term of not to exceed 35 years with qualified energy service company (ies) to acquire energy efficiency and/or water conservation services, Public contracts code Section 10709 allows the Trustee’s of the California State University System and the University of California System to enter into agreements with qualified energy service company (ies) to acquire energy efficiency and/or water conservation services and Government Code Section 4217.10 allows local agencies to enter into agreements with qualified energy service company(ies) to acquire energy efficiency and/or water conservation services, 

WHEREAS, PUBLIC AGENCY and ESCO have entered into contract to implement the Conservation Measures identified in the Conservation Audit and specified by the PUBLIC AGENCY on the terms and conditions set forth herein.

NOW, THEREFORE, for good and valuable consideration, the receipt of which is mutually acknowledged, the parties hereto agree as follows:

1. DEFINITIONS 

1.1. Capitalized terms used in this Agreement shall have the meanings included in Attachment 1 labeled “Definitions”, attached hereto and incorporated herein by reference.  

2. AGREEMENT

2.1. This Conservation Services Agreement consists of this document and the following  five Attachments and  fifteen Exhibits

The Attachments are: 

· Attachment 1, Definitions; 

· Attachment 2, Accepted Standards of Service; 

· Attachment 3, Design Standards; 

· Attachment 4, General Terms and Conditions,

· Attachment 5, Standards for Performing Energy and Water Conservation Measure Installations

The Exhibits are: 

· Exhibit 15, Acceptance of Conservation Audit

· Exhibit 16, (Client’s Name Goes Here) / ESCO Web Site

· Exhibit 17, Conservation Audit Report Summary; 

· Exhibit 18; Facility Summaries 

· Exhibit 19; Conservation Measures Training Program

· Exhibit 20, Project Implementation Schedule; 

· Exhibit 21, Base Year Utility Use: Pre and Post Installation Summary,

· Exhibit 22, Adjusting Base Year Summary Discussion; 

· Exhibit 23, Measurement & Verification Analysis 

· Exhibit 24, Final Financing Documentation; 

· Exhibit 25, Construction Requirements;

· Exhibit 26, Maintenance Agreements; 

· Exhibit 27, Equipment Warranties, each of which are attached hereto and incorporated herein by reference; 

· Exhibit 28, Monthly Report Format; 

· Exhibit 29, Description of Costs, Cash Flow, Avoided Costs, 

The parties intend that the Basic Provisions, the attachments and exhibits be interpreted consistently with each other to the extent reasonably possible. Any inconsistency between the terms of the Basic Provisions and any attachment or exhibit shall be resolved in favor of the Basic Provisions; any inconsistency between an attachment and an exhibit shall be resolved in favor of the attachment; and any inconsistency between any exhibits shall be resolved in favor of the most recent.
3. TERM OF THIS AGREEMENT

3.1. This Agreement is effective as of the date set forth above, provided, that ESCO shall not commence any of the tasks or duties imposed on it nor shall it be entitled to any of the benefits pursuant to the terms of this agreement until ESCO shall have received Notice from PUBLIC AGENCY that PUBLIC AGENCY has obtained an acceptable source of funding for the Project.  The determination of whether a particular source of funding is acceptable to PUBLIC AGENCY shall be in the sole discretion of PUBLIC AGENCY, which may be exercised in the broadest form of discretion considering all factors relevant to PUBLIC AGENCY.  If the PUBLIC AGENCY is unable to secure acceptable funding for the Project within 120 days after the acceptance of the Conservation Audit report, then at the option of either party, this Agreement will become null and void, releasing both parties from all obligations contained herein.  Once acceptable funding has been obtained, and documentation of such is attached as part II Exhibit 9 hereto, ESCO shall commence its duties and completion of the tasks as specified in this agreement.   

3.2. This agreement shall terminate upon completion by ESCO of all duties imposed on it by this agreement, unless sooner terminated as provided for under this CONTRACT.     

4. DESIGN AND APPROVAL

4.1. Within the time set forth in the Project Schedule, ESCO will complete the final design and engineering for all Conservation Measures, in accordance with part II Attachment 3, Design Standards.  ESCO shall submit the final design and engineering to PUBLIC AGENCY for approval within the time set forth in part II Exhibit 5 (Project Implementation Schedule).   The final design shall consist of plans and specifications suitable for construction and conservation measure pricing for the construction, certified by appropriate design professionals with applicable licenses that the final design will conform to applicable laws and is further in accordance with the specifications of the Conservation Audit.   Without the written consent of the PUBLIC AGENCY, the final design and engineering shall not vary in any material manner from the description in the Conservation Audit Report.

Within the time set forth in part II Exhibit 5 Project Implementation Schedule, PUBLIC AGENCY will review the final design and engineering for all Conservation Measures to determine if such is (i) in accordance with the Design Standards (ii) ESCO has submitted all plans and specifications suitable for construction and soliciting bids for construction, certified by appropriate engineering professionals with applicable licenses that the final design will conform with applicable laws, (iii) that the final design is in accordance with the specifications of the Conservation Audit Report and (iv) is otherwise acceptable to PUBLIC AGENCY. PUBLIC AGENCY will approve or reject the design and engineering within a reasonable time. Reasons for rejection shall be stated in writing, and ESCO will have a reasonable opportunity to correct and resubmit until approval is obtained.

4.2. If the ESCO or PUBLIC AGENCY request changes to the final design; either party shall notify the other in writing of the requested changes and the reasons therefor.  The parties will meet and confer on the concerns of the ESCO or PUBLIC AGENCY.    

5. CONSTRUCTION AND IMPLEMENTATION OF CONSERVATION MEASURES.

5.1. Within the time set forth in part II Exhibit 5 Project Implementation Schedule, ESCO shall complete the installation of the Conservation Measures in accordance with the Installation Standards (Part II Attachment 5).    

5.2. In so doing, ESCO shall act as a turn-key general contractor with total responsibility for the procurement of labor and materials for installation, commissioning, and start-up of all aspects of the Project including but not limited to all Conservation Measures.  Such services shall include but not be limited to: selecting Subcontractors; awarding subcontracts; receiving and evaluating submittals and shop drawings on all equipment to be provided; conducting and coordinating all necessary inspections during and subsequent to installation: developing and presenting PUBLIC AGENCY with approved punch lists after each inspection; receiving and evaluating records, drawings and installation, operations and maintenance manuals from Subcontractors; providing for training of PUBLIC AGENCY personnel on proper operation of Conservation Measures.  ESCO and PUBLIC AGENCY together shall determine the appropriate and necessary scope and content of such training, and the final determination shall be at the discretion of PUBLIC AGENCY. The training so provided shall be documented in Exhibit 19. 

6. ACCEPTANCE OF CONSERVATION MEASURES

6.1. After completion of the installation and construction and commissioning of the Conservation Measures, PUBLIC AGENCY shall not be obligated to accept the Conservation Measures until such time as PUBLIC AGENCY shall have determined that the Conservation Measures as constructed and installed, are in conformance with the requirements of the Conservation Audit and this Agreement.  Prior to the PUBLIC AGENCY being obligated to make the determination that Conservation Measures as constructed and installed, are in conformance with the requirements of the Conservation Audit and this Agreement, ESCO shall provide PUBLIC AGENCY with the following:

6.1.1 a certificate in a form acceptable to PUBLIC AGENCY duly executed by the ESCO’s Project Engineer, certifying that: 

6.1.1.1. all Conservation Measures have been installed in accordance with manufacturers’ instructions and requirements, the Conservation Audit Report and the approved design, plans and specifications;

6.1.1.2. that the Conservation Measures are operating in accordance with the expectations in the Conservation Audit Report,  manufacturers’ specifications and the approved design, plans and specifications;

6.1.1.3. that the Conservation Measures as installed will achieve the Projected Cost Avoidance;

6.1.1.4. that the Conservation Measures as installed will permit the Facility users to enjoy the Acceptable Standards of Service;

6.1.2
"as-built" drawings of all Conservation Measures installed, 

6.1.3
installation, operation and maintenance manuals for all equipment installed, 

6.1.4 completed training as provided in paragraph 5.2. 

6.1.5 an updated ESCO sponsored WEB Site  with agreed upon project related data as defined in part II Exhibit 16 (Client’s Name Goes Here)/ESCO Web Site.

6.2. 
Within 30 days of the receipt of the above information and such other information as may be reasonably required by PUBLIC AGENCY under the provisions of the Contract, PUBLIC AGENCY shall determine if the Conservation Measures as constructed and installed are in conformance with the requirements of the Conservation Audit and this Agreement.    Such determination shall be made by PUBLIC AGENCY based on its independent review of the facts and circumstances, and ESCO shall be notified in writing of such determination and the reasons therefore.  If the PUBLIC AGENCY determines that the Conservation Measures as constructed and installed are in conformance with the requirements of the Conservation Audit Report and this Agreement, it shall advise ESCO and specify in writing the Conservation Measures or other matters which, in the good faith opinion of the PUBLIC AGENCY, were not constructed and installed in conformance with the requirements of the Conservation Audit Report and this Agreement.

6.3      Upon receipt of the determination that the Conservation Measures as constructed and installed are not in conformance with the requirements of the Conservation Audit Report and this Agreement, ESCO shall immediately commence to remedy any defect or error.  Completion of such remedy shall be a condition of the obligation of PUBLIC AGENCY to accept the Conservation Measures.   

6.4 In the event of a dispute with respect to the determination of whether the Conservation Measures as constructed and installed, are in conformance with the requirements of the Conservation Audit Report and this Agreement or not, the parties agree to meet and confer on such a determination and in the event they are unable to agree, the matter will be settled by Arbitration as specified in this Contract.   

6.5 The acceptance of the Conservation Measures as specified hereunder shall not affect the ESCO’s obligations as specified  elsewhere in this Agreement.    

7 CHANGE ORDERS

7.1 ESCO agrees to complete the Project for the sum not to exceed the Project Cost and in accordance with part II Exhibit 20 Project Implementation Schedule. A Change Order may be issued if:

7.1.1 The PUBLIC AGENCY at its option requests additional work beyond the approved design, or if Conservation Measure(s) cannot be implemented due to unforeseen circumstances.  If the latter occurs, ESCO shall, at the discretion of the PUBLIC AGENCY, either 

7.1.2  (adjust the Projected Cost Avoidance and its compensation accordingly, or 

7.1.2.1 submit a substitute Conservation Measure to the PUBLIC AGENCY for approval. The Guarantee Cost Avoidance shall be adjusted to reflect the savings difference between the eliminated Conservation Measure and the installed replacement Conservation Measure. If by eliminating a Conservation Measure(s), the Guaranteed Cost Avoidance cannot be achieved, the ESCO shall be obligated to pay the PUBLIC AGENCY as described in Paragraph 9.

8 BASE YEAR UTILITY USE, ADJUSTED BASE YEAR UTILITY USE AND COMPUTATION OF COST AVOIDANCE

8.1
Base Year Utility Use:  During the preparation of the Conservation Audit, ESCO shall prepare and present to PUBLIC AGENCY the Base Year Utility Use estimate, part I Exhibit 6,  which ESCO represents is prepared in accordance with the procedures and formulas set forth in the Standards for Performing Energy and Water Audits.   PUBLIC AGENCY will review the ESCO's Base Year Utility Use and, based on ESCO’s representations, if PUBLIC AGENCY accepts the Conservation Audit report, agrees to use the Base Year Utility Use set forth in part I Exhibit 6 A summary of final base year discussion for implemented projects will be developed and entered by ESCO into part II Exhibit 21 after the completion of the Measurement and Verification phase of this contract.    

8.2 Guaranteed Cost Avoidance:  For the purpose of determining if the Guaranteed Cost Avoidance has been achieved, the Base Year Utility Use shall be adjusted annually as provided in Exhibits 7 and 22, to compensate for changes or modifications to the use of the Facility or PUBLIC AGENCY's equipment, or for variances in occupancy, weather or extended operating hours or PUBLIC AGENCY's addition or removal of Utility consuming equipment, or other changed circumstances. 

8.3 To determine if the Guaranteed Cost Avoidance has been achieved, the methodology provided for in Exhibit 8, Agreed Methodology for Calculating Cost Avoidance and Determining if Guarantee Cost Avoidance Are Met, shall be used.

8.4
In the event the parties are unable to agree on such adjustments to the Base Year Utility Use, Guaranteed Cost Avoidance, Cost Avoidance and Projected Cost Avoidance, such shall be subject to Arbitration under the  arbitration provisions of this Contract.

8.5.Calculation Files and Data  

8.5.1       ESCO shall provide to PUBLIC AGENCY its calculations of the Base Year Utility Usage, Adjusted Base Year Utility Usage, Guaranteed Cost Avoidance, Cost Avoidance and Projected Cost Avoidance in sufficient detail, to permit PUBLIC AGENCY to replicate the calculations of ESCO.    If PUBLIC AGENCY disagrees with the calculations, PUBLIC AGENCY shall provide the basis of its calculations.  Both ESCO and PUBLIC AGENCY shall provide all workpapers and computer files showing their calculations. Such shall include computer files and record and if such is based on a proprietary computer program owned by ESCO or PUBLIC AGENCY, a copy of the program without charge as well as all formulas and algorithms shall be provided for the sole purpose of allowing verification of the calculations.    If such is based on a program owned by a third party, the party using the program shall obtain a copy of the program to allow the calculations to be replicated by the other party.    Input and output sets should also be available in printed format.  Where ever feasible, all calculations should be available in Excel ‘97© or a cross platform database application like FileMaker©.     

9 PERFORMANCE GUARANTEE

9.1 The Performance Guarantee(s) are in addition to, not in lieu of, any warranties made by equipment or component manufacturers.   Upon acceptance of Project, ESCO shall provide to PUBLIC AGENCY all equipment warranty certificates, drawings, documents, operating and maintenance instructions and manuals, and similar documents.  

9.2 The Guaranteed Cost Avoidance is specified in Exhibit, Conservation Audit Report, by district, and Exhibit 8, and in Exhibit 29 in the aggregate

9.3 ESCO represents and guarantees that the Conservation Measures will be capable of achieving the Guaranteed Cost Avoidance during the  Guarantee Period at the Accepted Standards of Service.  Monthly, during the Guarantee Test Period, ESCO shall collect utility consumption data, determine the Adjusted Base Year Utility Use, compare it to the current Utility use via the Adjusted Base Year Utility Use, and provide a written report in the format specified in Exhibit 28. showing the monthly and year to date Cost Avoidance, on a district by district basis.  

9.4 At the end of or at any time during the Guaranteed Test Period: 

9.4.1 If, after performing the Cost Avoidance calculations, it is determined that the Guaranteed Cost Avoidance have not been or may not be achieved for any district, ESCO may request to make repairs or replacements, at ESCO’s expense, that may enable the Guaranteed Cost Avoidance to be met for such district or districts. Any replacement of equipment will be with equipment that is equivalent to or better than that specified in the Conservation Audit and approved by the PUBLIC AGENCY.   Any repair or replacement shall be completed expeditiously and be acceptable to the PUBLIC AGENCY.

9.4.2 PUBLIC AGENCY may, at its sole discretion, extend the Guaranteed Test Period for an additional period, not to exceed 14 months after the date the ESCO advises PUBLIC AGENCY that it has made the last of the repairs or replacements so as to allow the ESCO sufficient time to meet the Guaranteed Cost Avoidance.

If at the end of the Guarantee Test Period or extended period, the Guaranteed Cost Avoidance is not met for any district and the ESCO determines that it is unable to repair, replace or modify equipment such that the Cost Avoidance is greater than or equal to the Guarantee Cost Avoidance, ESCO shall, at the option of the PUBLIC AGENCY, pay PUBLIC AGENCY the Guarantee Shortfall Payment for such district or districts, which shall be the difference between the guaranteed cost avoidance and actual cost avoidance,  
with actual cost avoidance calculated on the basis of actual energy units saved and the base year utility rate structure.

9.4.4 The payment of the Guaranteed Shortfall Payment shall be the sole remedy of the PUBLIC AGENCY in the event the Guaranteed Cost Avoidance is not achieved, and ESCO shall be entitled to the full compensation set forth in article 22 below even if the Guaranteed Cost Avoidance is not achieved.

9.5 The above notwithstanding, the Guarantee Shortfall Payment shall be made, as specified in Paragraph 9.4.3 above, within 60 days of the end of the initial Guarantee Test Period or extended period as defined by both parties.  If at the end of the extended Guarantee Test Period, a Guarantee Shortfall Payment is still due, the PUBLIC AGENCY shall have the right to exercise its option to ask for a lump sum payment as specified in Paragraph 9.4.3.  If the Public Agency elects option 9.4.3,  ESCO shall be obligated to present to PUBLIC AGENCY documentation satisfactory to PUBLIC AGENCY that ESCO will be able to fulfill this obligation during the term of this Agreement.

9.6 If actual Cost Avoidance is greater than the Guaranteed Cost Avoidance, ESCO shall not be entitled to any additional payment. 

9.7 The ESCO shall not be obligated to meet the corresponding portion of the Guaranteed Cost Avoidance, or to make corrections, replacements, repairs necessitated by PUBLIC AGENCY's temporary or permanent modification or disabling of equipment, changing agreed upon Utility conservation strategies, or replacing existing equipment with equipment that is less efficient as it pertains to the Conservation Measures installed under this agreement.  In such situation, the Guaranteed Cost Avoidance shall be adjusted, either temporarily or permanently, to reflect the impact PUBLIC AGENCY’s modifying, disabling, or replacing equipment or changing Utility efficiency strategies has on savings.

9.8 ESCO shall be obligated in all events to repair or replace any of PUBLIC AGENCY's existing equipment which is damaged as a result of actions by ESCO or its Subcontractors employed to install or service the Conservation Measures.  ESCO shall maintain a log of all Conservation Measure repairs, modifications and adjustments, which shall be made available to the PUBLIC AGENCY upon request.

9.9 In the event PUBLIC AGENCY asks the ESCO to make emergency visits, repairs and replacements, that are occasioned by PUBLIC AGENCY's improper operation or misuse of equipment or systems, or by fire, explosion, flooding, elements, strikes, labor troubles, vandalism, riots, civil commotion or other causes arising without the fault of ESCO and beyond ESCO's control, ESCO shall provide the requested services, and PUBLIC AGENCY shall reimburse ESCO for such emergency visits, repairs or replacements in accordance with ESCO's then current rates for performing such services.  In no event shall the charges be in excess of the rates for similar services charged by others providing such services.

10 PROJECT DELAYS 

10.1 ESCO agrees to meet each of the milestones and to complete its tasks by the date(s) set forth in Project Implementation Schedule, attached hereto as Exhibit 20.   PUBLIC AGENCY acknowledges and agrees that the obligations of ESCO to meet each of the milestones by the date(s) set forth in  Exhibit 20  depends upon the actions of the PUBLIC AGENCY in completing the tasks assigned to it by this agreement by the dates indicated in  Exhibit 20.     The performance dates of ESCO are often dependant upon the performance by PUBLIC AGENCY and in the event that the PUBLIC AGENCY shall not complete the milestones it is assigned by the dates indicated, then the obligations of ESCO to complete the milestone assigned to it by the dates indicated shall be extended on a day-for-day basis.  Similarly, should ESCO fail to complete any of the milestones which is a predicate to PUBLIC AGENCY completing any task or milestone assigned to it, the obligations of the PUBLIC AGENCY shall be extended on a day-for-day basis.  

10.2 Notwithstanding the foregoing, in the event that the PUBLIC AGENCY shall complete its required tasks by the dates indicated and ESCO fails to complete the construction and installation of the Conservation Measures  in compliance with the terms of this agreement and the project Schedule, the Project Cost to be paid to ESCO shall be reduced by the sum of one quarter of a  percent (0.25%) per day for each day in which the Conservation Measures are not complete and accepted by PUBLIC AGENCY unless such delay is the result of an event of Force Majeure or the performance is not excused by the actions of PUBLIC AGENCY.  

11 PUBLIC AGENCY’S FACILITIES

11.1 As provided for in the Conservation Audit Agreement, PUBLIC AGENCY shall provide ESCO access to Facility(ies) covered by this Agreement, as well as the information available to it to allow ESCO to implement the Project.  At the time the contract is signed, PUBLIC AGENCY represents that it is the owner of said Facility.  All Work for the Project required to be performed by ESCO shall be coordinated with PUBLIC AGENCY and done during the working hours specified in the Conservation Audit Report and in a manner which will not unreasonably interfere with PUBLIC AGENCY's use of its Facility.
12 PERFORMANCE BOND AND PAYMENT BOND

12.1 The ESCO shall furnish a performance and payment bond, acceptable to the PUBLIC AGENCY, that cover faithful performance of  the Project Work as specified in this Agreement and  make payment of obligations arising thereunder.  

13 ESCO's REPORTS AND/OR MEETINGS

13.1 During all phases of design, installation and construction of the Project, up to the beginning of the Guarantee Test Period, ESCO shall submit progress reports at least every two weeks to allow the Public Agency to determine if ESCO is performing to expectations and/or is on schedule, to provide communication of interim findings and to afford occasions for airing difficulties or special problems encountered so that remedies can be developed.   ESCO shall meet with the PUBLIC AGENCY's Project Manager as needed to discuss progress on the Agreement. 

14 WORKING HOURS

14.1 The parties agree that Work under this Agreement shall be scheduled and conducted during periods so as to minimize the impact on occupants of the Public Agency Facility. Such Work may be done during “regular working hours”, and if necessary, to avoid undue disruption to the Facility occupants, the Work may occur after “normal working hours” which may include overtime hours for ESCO and its Subcontractor(s). Any extra expenses incurred by the ESCO and its Subcontractor(s) due to overtime hours shall be borne by ESCO and its Subcontractor(s) unless other arrangements are made by ESCO and Public Agency.

15 EQUIPMENT, LABOR AND DESIGN WARRANTIES

15.1 ESCO warrants that all equipment and materials shall be as specified by the terms of this agreement, shall be new (unless otherwise specified) and shall be of good quality.   Such equipment and materials shall be free of defects in materials, workmanship, including installation and set up, for a period of one year beginning with the PUBLIC AGENCY’s acceptance of all approved conservation measures or commencement of the Guarantee Test Period, whichever occurs earlier.   Should any part or item of equipment or materials provided as part of this Agreement be found defective, or not perform properly as required in order to achieve the Guaranteed Cost Avoidance, the ESCO will repair and/or replace the defective equipment with a similar item of equipment, without charge to the PUBLIC AGENCY. In addition, ESCO shall, at no charge to the PUBLIC AGENCY, provide any labor required to repair or replace defective parts or equipment. All Licensed Software shall be governed exclusively by the terms and conditions of any Software Licensing Agreements, which shall be attached in either or both part I or part II Exhibit 12s. All such equipment and any services provided shall be free and clear of liens and encumbrances.

15.2 Exhibit 12 in either or both part I or part II shall contain all warranties for equipment, parts, and labor provided as part of the Project.   If the standard warranties provided by the manufactures are modified after the completion of the Conservation Audit but prior to the purchase and installation of the equipment by ESCO, the ESCO shall be obligated only to pass on to the PUBLIC AGENCY the warranty provided by the manufacturer.      ESCO does hereby assign to PUBLIC AGENCY any warranties provided by the manufacturers of the equipment or providers of materials.

16     REPORTING, MONITORING AND VERIFICATION

16.1 During the Guarantee Test Period, ESCO shall monitor and verify Cost Avoidance and shall provide monthly reports to the PUBLIC AGENCY, within 10 days after receipt of the utility bills.   These reports shall be in the form attached as Exhibit 13.  PUBLIC AGENCY shall allow ESCO the right to monitor performance by conducting on site measurements, including but not limited to, installing and reading meters.  The cost of monitoring and metering equipment shall be included in the Project Cost, but if so included, shall be separately priced.   The monitoring equipment shall provide PUBLIC AGENCY the means to continue to self-monitor and verify Cost Avoidance upon completion of the Guarantee Test Period.  

17 TRAINING

17.1 Prior to the acceptance of the Conservation Measures, ESCO shall provide training and documentation  to PUBLIC AGENCY’S personnel on the proper operation and maintenance of all Conservation Measures, operations manuals, and recommended operational changes in existing heating, ventilation, air conditioning and other equipment to produce the Projected Cost Avoidance.   Such training shall be as described in Exhibit 19, Conservation Measures Training Program, and be included in the Project Cost, subject to the provisions and limitations of paragraph 5.2 above.  Training methods may include and not be limited to hands-on, manuals, electronic media, computer based, web site based media. 

18 UTILITY USAGE DATA

18.1 During the term of the contract, PUBLIC AGENCY agrees to provide ESCO, its employees and agents, (i) access to each Facility as is reasonably deemed necessary by ESCO, subject to time, place and manner restrictions necessary for the security and safety and operations of the PUBLIC AGENCY, (ii) data it possesses concerning energy and water usage and costs for the Facility (or request its Energy and Water suppliers to provide such where appropriate, and(iii) available facility usage related information which is appropriate and necessary to establish the Adjusted Base Year Energy and Water Use.    Such Facility related information includes but is not limited to utility records, occupancy information, descriptions of any recent or planned changes in building, structures or heating, cooling, lighting or other energy systems, energy usage or energy requirements, descriptions of all energy consuming or savings equipment presently in the facility, and descriptions of energy management procedures presently utilized by Public Agency.  ESCO understands that such information may not be available and where not available ESCO shall be obligated to use reasonable efforts to develop such information from its own investigations and to provide such to Public Agency as a part of its Conservation Audit.  ESCO is obligated to evaluate and analyze the validity of the information it provides to PUBLIC AGENCY and to confirm or correct the information as is necessary.   All such analyses to confirm the validity of information shall be provided to Public Agency.   In no event shall PUBLIC AGENCY be obligated to develop information that it does not possess but rather only to make available to ESCO the information it has and to cooperate in providing ESCO with access to information for ESCO to develop the appropriate reports and documents as required by this agreement.

19 FUNDING REQUIREMENTS

19.1 To pay the Project Cost, PUBLIC AGENCY has elected the Financing Option as specified in part II Exhibit 24, Final Financing Documentation.   The ESCO will be paid as specified in the Payment Schedule included in part I Exhibit 14, ESCO Compensation, and in part II Exhibit 29.

19.2 The Project Cost will compensate ESCO for all of its services and profits in engineering, designing, packaging, procuring, installing, training, financing and monitoring of the Conservation Measures, and preparation of the Conservation Audit.   No other charges shall be assessed, except as expressly provided for under this agreement. 

20  
MAINTENANCE OF EXISTING EQUIPMENT

20.1 PUBLIC AGENCY shall maintain its non-modified facilities and equipment, including, without limitation, air conditioning, ventilation, heating and control equipment, in the same operating condition, reasonable wear and tear excepted, as existed on the date of this contract.  

20.2 ESCO, or its Subcontractor maintaining and managing the Conservation Measures, shall notify PUBLIC AGENCY if ESCO or its Subcontractors determine that equipment owned by PUBLIC AGENCY is in need of repair, has failed or malfunctioned and will affect the performance of an Conservation Measure.  Within fifteen (15) working days of said receipt of such notice, PUBLIC AGENCY shall notify ESCO or its Subcontractor as to whether PUBLIC AGENCY will undertake the repairs or replacements designated in said notice.  In the event PUBLIC AGENCY determines not to make such designated repairs or replacements, the parties will agree to modify the Base Year Utility Usage, Adjusted Base Year Utility Usage, Guaranteed Cost Avoidance and Projected Cost Avoidance to take into account the condition of the equipment that PUBLIC AGENCY has declined to repair or replace.  Upon completion of repairs or replacements authorized by PUBLIC AGENCY, the prior Base Year Utility Usage, Adjusted Base Year Utility Usage, Guaranteed Cost Avoidance, and Projected Cost Avoidance shall be readjusted accordingly.  

20.3 If ESCO reports, as a part of its Conservation Audit, that equipment owned by PUBLIC AGENCY is in need of repair, has failed or malfunctioned and will affect the performance of an Conservation Measures proposed by ESCO, ESCO shall quantify such effect of the equipment condition  on the Base Year Utility Usage, Adjusted Base Year Utility Usage, Guaranteed Cost Avoidance and Projected Cost Avoidance.  

21 CONSERVATION MEASURES MAINTENANCE AGREEMENT

21.1 In accordance with the terms specified in  Exhibit 26, Maintenance Agreements, ESCO agrees to provide the maintenance services necessary to maintain the designated Conservation Measures in order to allow the Conservation Measures to perform as represented by ESCO in the Conservation Audit and Conservation Service Agreement.  
    22 .
ESCO Compensation


In compensation for work under Part II , including the payments for Part I, pursuant to Part I, Basic Provisions, Article 5.3, ESCO shall be paid the Project Cost of up to and not to exceed $24,000,000 in equal monthly installments during the implementation period of this agreement, as defined in the project schedule, Exhibit 5. In addition, ESCO shall be paid the PUBLIC AGENCY Provided Funds of up to and not to exceed $6,000,000 upon acceptance of the project by the PUBLIC AGENCY which shall not be deemed part of the  Financed Project Cost, and need not be funded from Cost Avoidance; the payment of PUBLIC AGENCY Provided Funds shall not be considered in the calculation of Guaranteed Cost Avoidance or Cost Avoidance. At the conclusion of the Conservation Audit, this compensation may be adjusted by the written mutual agreement of the parties. The terms of ESCO’s compensation are further set forth in Exhibit 29.
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ATTACHMENT 1

DEFINITIONS

seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 DEFINITIONS - Initialized capitalization terms used in this Agreement shall have the following meanings:

	Accepted Standards of Service


	Accepted Standards of Service  means maintenance of the levels of temperature, lighting, ventilation, humidity, air volume flow, hours of operation, water flow, and water quality, at levels either defined in Attachement 2 of PART 1 (Conservation Audit Agreement) or PART 2 (Conservation Service Agreement) sections of this Agreement.

	Adjusted Base Year Utility Use
	Adjusted Base Year Utility Use means the Base Year Utility Use 

adjusted for changes in weather, occupancy and other factors occurring 

during the Guarantee Test Period.  The purpose of this adjustment is to 

make the energy use during the Guarantee Test Period comparable to 

the Base Year Utility Use.  Only factors used to determine the 

original Base Year Utility Use shall be used in the adjustment.

	Agreement
	Agreement means either PART 1 of the contract (the Conservation Audit Agreement)  or PART 2 of the contract(the Conservation Services Agreement), depending on the context. The two agreements together constitute the (Client’s Name Goes Here) ESCO 2000 Contract.

	Annual Guaranteed Cost Avoidance
	Annual Guaranteed Cost Avoidance means the annual dollar value of savings which the ESCO has guaranteed will be realized as a result of implementing the Conservation Measures.

	Applicable Utility Rates
	Applicable Utility Rates means the utility's Electric (customer's demand and energy charges), Gas (customer's transportation, procurement and commodity charges), and Water tariffs in effect during the period in question, and, for non-utility-provided services, the price the  Public Agency shall have paid per unit of consumption for the non-utility-provided service.  The Applicable Utility Rates for the Facility are set forth in the Conservation Audit Report, but shall be updated by ESCO as a part of the Agreement.

	Base Year Utility Use
	Base Year Utility Use means the Utility usage by the impacted Facility’s system(s) prior to the installation of each Conservation Measure.  The Utility usage shall be of a representative year or average of years as mutually agreed upon by the parties.  The Base Year utility use is quantified in the Conservation Audit Report, which shall be attached to the PART 1 (Conservation Services Agreement) as Exhibit 6.

	Change Order
	Change Order means the  Public Agency's authorized document that alters, adds to or deducts from the Conservation Audit, or the Agreement as applicable.

	Commissioning Period
	Commissioning Period means the post-construction testing of equipment operation, adjusting of set points, measurement and verification to ensure all systems are operating according to design and performance intent.  Such period shall occur prior to acceptance by  Public Agency and is expected to last no longer than 60 days after the construction and installation of the last Conservation Measures as part of the Project.

	Contract
	Contract means the (Client’s Name Goes Here) ESCO 2000 Contract, which consists of two parts: part I, the Conservation Audit Agreement, and part II, the Conservation Services Agreement.

	Conservation Audit 
	Conservation Audit means the process, conducted in accordance with the standards for performing Conservation Audits, by which the ESCO determines the existing Facility conditions, and identifies, develops, proposes and analyzes Conservation Measures.  The results of the Conservation Audit are documented in the Conservation Audit Report.

	Conservation Audit Agreement
	Conservation Audit Agreement means PART 1 of the two (2) part  contract, including the preamble, the  basic provisions, attachments 1-4 and exhibits 1-14,  which calls for the audit and review of all energy and water comsuming applications at the  Public Agency's facilities.   The Conservation Audit Agreement will describe the facilities to be audited, the schedule for completing the audit, the cost to complete the audit, terms for payment of audit, and special instructions of the  Public Agency.

	Conservation Audit Report
	Conservation Audit Report means the report completed per the terms of PART 1 of this  contract.  This report will identify all Conservation Measures proposed for implementation in the Conservation Services Agreement.   This shall include, but not be limited to, the cost of implementation of the measures, the schedule to implement, the savings to be achieved, the guarantee to be provided by ESCO, and financing terms. 

	Conservation Measures (or CMs)

Conservation Services Agreement
	Conservation Measures (CMs) means equipment, maintenance, load management techniques and equipment, or other measures to reduce energy and water use or make for a more efficient use of energy or water.  The Conservation Measures to be installed by ESCO are to be described in the Conservation Audit report and PART 1 of this  contract.

Conservation Services Agreement  means PART 2 of this contract between the parties that calls for the engineering, analysis, design, procurement, installation, financing, monitoring and guaranteeing performance of the CMs at the Public Agency's Facilities.  The Conservation Services Agreement is PART 2 of the (Client’s Name Goes Here) ESCO 2000 contract, and shall be prepared for submittal for approval by all parties as part of the completion process of PART 1 (Conservation Audit Agreement) of this contract. The Conservation Audit Agreement and The Conservation Services Agreement are separate parts of this contract, and execution of the former does not obligate either party to enter the latter.

	Cost Avoidance
	Cost Avoidance means the cost for utilities that is actually avoided by reducing utility usage or  reducing effective utility rates rates  through implementation of Conservation Measures.

	Design Standards
	Design Standards means the standards to be used in the design and engineering of the Conservation Measures.  The Design Standards are set forth in Attachment 3.

	Energy Service Company (ESCO)
	Energy Service Company means XYZcomp Building Systems, a company with a demonstrated ability to provide or arrange for building or facility energy audits, selection  and design of appropriate energy saving measures, project financing, implementation of these measures and maintenance and ongoing measurement of these measures as to ensure and verify energy savings..

	ESCO Fee
	ESCO Fee means the fees the ESCO will charge the  Public Agency in addition to the cost of  the direct Project Cost.  The fees are defined in Exhibit 14 , ESCO Compensation.

	Facility
	Facility means the building(s) and area(s) in which the Conservation Measures are to be provided for by the ESCO.  The  Public Agency's Facility is identified in the Facility Description.

	Financing Cost
	Financing Cost means the interest and related charges incurred for financing the Project Cost, and shall be stated on a total dollar and annualized basis over the term of the financing.

	Financing Option
	Financing Option means that Project financing option either provided by the ESCO, a third party, or Public Agency, as described in Exhibit 9 to be attached to PART 1 of this  Agreement.

	Guaranteed Cost Avoidance
	Guarantee Cost Avoidance means the dollar value of Cost Avoidance that ESCO guarantees the  Public Agency will realize during the Guarantee Test Period.

	Guarantee Shortfall Payment
	Guarantee Shortfall Payment means the payment made by the ESCO to the  Public Agency equal to the difference between the Cost Avoidance and the Guaranteed Cost Avoidance.  This payment is made for the  Guarantee Test Period.

	Guarantee Test Period
	Guarantee Test Period means a period of time beginning 2 months after the  Public Agency's acceptance of all approved Conservation Measures and lasting for a period of 12 months, and every 12 month period during the full extent of any long term financing arrangement between the PUBLIC AGENCY and the ESCO or its approved financial agent.  ESCO’s  monthly reporting requirements during the Guarantee Test Period  are defined in EXHIBT 13.

	Installation Standards
	The practices, procedures and standards to be used in the installation of the Conservation Measures.  The Installation Standards are attached as Attachment 5.

	Maintenance Agreement
	Maintenance Agreement means the agreement between the ESCO and  Public Agency for the maintenance and operation of the Conservation Measures.  Maintenance Agreement is a separate and optional agreement between ESCO and  Public Agency which may be attached to PART 2 (Conservation Service Agreement)of this Agreement, as Exhibit 11.

	Maintenance Cost
	Maintenance Cost are all cost identified  in the Maintenance Agreement.  

	Measurement & Verification Protocol
	Measurement & Verificaiton Protocol means the December 1997 International Performance Measurement and Verification Protocol, DOE/EE 0157 or its successors.

	Monthly Report Format
	The Monthly Report Format means the format used to report the performance of the Conservation Measures.he format of the Monthly Report is attached as Exhibit 13.

	
	

	Preliminary Conservation Assessment or PCA
	Preliminary Conservation Assessment means the analysis completed by ESCO which provides the  Public Agency a tool to evaluate the ESCO’s preliminary discovery process to define the main scope of conservation measure opportunities at the  Public Agency’s Facilities.

	Project
	Project, with respect to the PART 1 of this  contract,  means the assessment work to complete (i) the Preliminary Conservation Assessment, and (ii) the audit work to complete the Conservation Audit Report. With respect to the PART 2 of this contract, Project means the design, construction and installation work as described in the Conservation Services Agreement.

	Project Cost
	Project Cost means the total amount the  Public Agency will pay for the Project, including ESCOs compensation.  The Project Cost for the Conservation Services Agreement is set forth in the Conservation Audit Report and shall be made a part of the PART 2 of this contrac (Conservation Services Agreement), as Exhibit 14 to that agreement, Definition of Cost.  The Project Cost for the Conservation Services Agreement shall not change except as provided for as a Change Order to the Conservation Services Agreement.  Project Cost may include expenses incurred by the  Public Agency directly related to Project and agreed to as part of the Conservation Service Agreement.

	Project Engineer
	Project Engineer shall mean the ESCO's engineer in overall responsible charge of the project as described in Attachment 3, Design Standards.

	Project Manager 
	Project Manager means the  Public Agency's person responsible for overseeing the implementation of both parts of this contract.

	Project Schedule
	Project Schedule means (i) the schedule set forth in the Preliminary Conservation Assessment, as Exhibit 5; (ii) the schedule for completion of the Conservation Audit, set forth  Conservation Audit Agreement, as Exhibit 5; or (iii) the schedule as set forth in the Conservation Service Agreement, as it relates to the design, construction, installation, testing and completion of the CMs as set forth as Exhibit 5 to the Conservation Service Agreeement.  By  submitting Exhibit 5 to either the Conservation Audit Agreement or the Conservation Services Agreement,  the ESCO represents that the submitted Project Schedule is a reasonable schedule for completing the Project.

	Projected Cost Avoidance


	Projected Cost Avoidance means the estimated first year dollar value of cost avoidance resulting from the implementation of the CM’s. The Projected Cost Avoidance is set forth in Conservation Audit Report.

	Public Agency
	Public Agency means the (Public agency/department’s name goes here), also known as (Client’s Name Goes Here).

	Savings 
	Savings means a measured and verified reduction in fuel, energy or water consumption when compared to an established baseline of consumption.

	Subcontractor
	Subcontractor means the person or entity, properly licensed to perform the work contracted for, who has a contract with the ESCO to perform a portion(s) of the Work at the Facility.

	Utility
	Utility means energy in the form of electric, natural gas, water (sewer) and non utility provided services such as fuel oil, coal, and other solid fuels.  The energy is used to provide Acceptable levels of Service to the Facility.

	Work
	Work means all labor, materials, tools, equipment, services, transportation, warranties and other items required for the completion of the Project.


ATTACHMENT 2

ACCEPTED COMFORT STANDARDS
The following describes the minimal standards of function and comfort that the design and operation of the Project shall meet.  These standards should take into account, and may be superseded by applicable building, health and safety codes; executive orders; and local polices:

	Temperature Control
	Space temperatures in all conditioned occupied spaces shall generally be kept within a range of 68ADVANCE \u3oADVANCE \d3F to 74ADVANCE \u3oADVANCE \d3F.

Occasional, short-duration (generally less than one hour's duration) excursions outside the above temperature criteria are allowable.

Spaces housing specialized equipment (computers, communications equipment, diagnostic or other process equipment) shall be maintained at their present conditions or as needed by the equipment and/or process.  ESCO understands the critical nature of such spaces and will take appropriate measures to provide for the proper operation of such spaces where the work of the project can be anticipated to have an effect on them.

ESCO shall specifically designate any changes proposed to be made as a part of its Conservation Audit.



	Ventilation
	ESCO shall not modify HVAC systems so at to result in ventilation which is inadequate for the spaces served, or which interfere with the occupancy and use of the space due to inappropriate control of the ventilation systems.  

Ventilation shall conform to the California Code of Regulations, Title 24, Energy Efficiency Standards for Residential and Nonresidential Buildings or the California Mechanical Code, current edition, whichever is applicable.

Any changes proposed to be made shall be specifically designated by ESCO as a part of its Conservation Audit



	Lighting Systems
	ESCO shall not modify lighting systems so as to result in lighting levels which are inadequate for the spaces served or which interfere with the occupancy and use of the space due to inappropriate control of the lighting systems.  Generally lighting levels shall be provided in accordance with the current Illuminating Engineering Society of North America's ("IES") recommended illuminance categories and illuminance values.
ESCO shall specifically designate any changes proposed to be made as a part of its Conservation Audit.



	Occupant Override
	In all cases, appropriate override controls will be provided so as to allow occupants of the facilities to re-energize building systems when needed for occupancy and use of the facilities.  Where such occupant activation of systems is extraordinary (i.e., large in duration and/or frequent, and inconsistent with occupancy and use patterns determined during the Conservation Audit and documented in the Conservation Audit report), ESCO shall so identify such conditions and shall be permitted, with the approval of the Public Agency, a reasonable adjustment of Cost Avoidance calculations for same.


ESCO shall specifically designate any changes proposed to be made as a part of its Conservation Audit.



	Water

	ESCO shall not modify potable water systems, equipment, etc., so as to degrade the quality or quantity of water and shall ensure that any changes are in accordance with all applicable laws.   In addition, modifications to employ alternative resources, such as recycled water, shall not create additional maintenance needs for existing systems and equipment nor shall it cause deterioration of existing systems or equipment.     
ESCO shall specifically designate any changes proposed to be made as a part of its Conservation Audit.




ATTACHMENT 3

DESIGN STANDARDS

1. The following describes how the Project under the Conservation Services Agreement shall be designed and how the design shall be documented:

1.1. ESCO shall prepare final design for all retrofit options, which are to be implemented.  In some cases, such as lighting fixture retrofit, the project manager may approve alternative means of documenting and approving the scope, nature and details of the construction work needed.

1.2. Final design shall be performed under the responsible charge of a registered professional engineer, or under the responsible charge of a graduate mechanical or electrical engineer who is an employee of the ESCO.  Where ESCO intends to engage an independent consulting engineer, this engineer shall generally meet the criteria for consulting engineers, provided below.

1.3. Detailed final design shall include the following:

1.3.1. field survey to determine field conditions

1.3.2. confirmation of suitability of existing equipment to be reused

1.3.3. detailed electrical design, including:

1.3.3.1. scale electrical drawings (24 x 36 minimum), including:

1.3.3.1.1.  demolition plans

1.3.3.1.2. installation plans showing all equipment, conduit, conductors, etc. to be installed

1.3.3.1.3. details, elevations, etc.

1.3.3.1.4. single line diagrams

1.3.3.1.5. equipment schedules

1.3.3.1.6. panel schedules

1.3.3.1.7. equipment sizing calculations for all equipment

1.3.4. detailed mechanical design, including:

1.3.4.1. scale mechanical drawings (24 x 36 minimum), including:

1.3.4.1.1. demolition plans

1.3.4.1.2. installation plans showing all equipment, piping, ductwork, etc. to be installed

1.3.4.1.3. installation details, elevations, isometric diagrams, etc.

1.3.4.1.4. system schematics

1.3.4.1.5. equipment schedules

1.3.4.1.6. equipment sizing calculations for all equipment

1.3.5. detailed structural design, including:

1.3.5.1. scale structural drawings (24 x 36 minimum), including:

1.3.5.1.1. demolition plans

1.3.5.1.2. installation plans showing all structural features to be installed

1.3.5.1.3. materials schedules

1.3.5.1.4. installation details, elevations, diagrams, etc.

1.3.5.1.5. structural calculations

1.3.6. detailed control design, including:

1.3.6.1. detailed control drawings (24 x 36 minimum), including:

1.3.6.1.1.  demolition plans

1.3.6.1.2. installation plans - show all equipment, devices, wiring, valves, dampers, etc. to be installed

1.3.6.1.3. wiring and pneumatic tubing diagrams, including panel and device terminal block numbering, enclosures, transformers, cabling, etc.

1.3.6.1.4. points list

1.3.6.1.5. sequence of control

1.3.6.1.6. equipment schedules

1.3.6.1.7. panel layouts, diagrams, installation details, etc.

1.3.6.1.8. system block diagrams and schematics

1.4. drawings shall be done in CADD, copies of files in native and a CADD format that is compatible with the computer based CADD software used by the PUBLIC AGENCY

1.5. ESCO shall prepare specifications suitable for directing all subcontracted work.

1.6. Prior to the commencement of any installation work, all drawings and calculations shall be submitted to the project manager and the ESCO’s Quality Review Team for review and approval.

2. The following criteria establishes Public Agency's expectations and desires regarding the qualifications of engineers to perform feasibility studies and retrofit design.  Engineers may be independent consultants or in-house engineers employed by the ESCO.  ESCO shall submit engineers' qualifications for Public Agency's approval prior to commencement of any work.  Once approved, ESCO shall use the same engineers throughout the project and shall not change engineers assigned to the project without Public Agency's written approval

2.1. A registered professional engineer is preferred as the engineer in responsible charge.  At least, this engineer should be a graduate mechanical engineer.  As an alternative, electrical engineers would be considered, assuming they can demonstrate appropriate and sufficient experience and expertise in mechanical systems.

2.2. The engineers should have extensive experience performing instrumented field surveys.

2.3. The engineers should have considerable computerized building simulation experience and expertise.

2.4. Ideally the engineers shall have worked for or with a design-build contractor, or at least have considerable experience at designing retrofit work.

2.5. Engineers should have a high degree of experience and expertise in digital and other control and automation systems.  Ideally engineer shall have designed control and automation systems as a member of a controls contracting company or independently.

2.6. Engineers should be able to demonstrate a track record of energy retrofit projects, with documented successful energy savings performance on facilities comparable to Public Agency's facilities.

ATTACHMENT 4

GENERAL TERMS AND CONDITIONS

35. PERMITS

35.1. Within the time set forth in the applicable of the Conservation Audit Project's Schedule or Conservation Services Agreement's Project Schedule, ESCO will apply for and diligently work to obtain all permits or other governmental authorizations required for the completion of the Work for the Project.   Public Agency agrees to cooperate with ESCO or its Subcontractors in all aspects of applying for and obtaining all necessary permits and approvals.  The list of permits that ESCO contemplates will be required to implement the Project is attached in the applicable  exhibit of the Conservation Audit or Conservation Services Agreement.   ESCO shall identify the costs of such Permits in the applicable exhibit.  ESCO shall obtain all permits, at ESCO’s expense.

36. ASSIGNMENT

36.1. Public Agency may transfer or assign its rights and obligations under this Agreement and to the Project, without prior written consent of ESCO, to any person or entity which will thereafter own or occupy the Facility provided, however, that any such assignee agrees in writing to be bound by all of the terms and conditions of and to assume all of the obligations of Public Agency under this Agreement. Nothing in such assignment shall release Public Agency's obligations without the consent of ESCO, which consent shall not be unreasonably withheld.  

36.2. ESCO may not assign, delegate or transfer its rights or responsibilities without the consent of Public Agency.

37. OWNERSHIP OF TRADE SECRETS AND KNOW-HOW

37.1. ESCO acknowledges and agrees that the Public Agency may have unrestricted license for its own use of any trade secrets, know-how or like developed by ESCO or its Subcontractors and disclosed to Public Agency in the course of the implementation of the Project, and Public Agency may use such trade secrets, know-how or like in performing similar projects for itself or others, without further permission of or obligation to ESCO.

38. WORKER'S COMPENSATION LIABILITY

38.1. The ESCO's signature affixed herein shall constitute a certification under penalty of perjury under the laws of the State of California, that the ESCO is aware of the provisions of Section 3700 of the Labor Code which requires every employer to be insured against liability for workers' compensation or to undertake self‑insurance in accordance with provisions of that code and agrees to comply with such provisions before commencing the performance of the work of this Agreement. 

39. DISCRIMINATION CLAUSE: 

39.1. During the performance of this Agreement, Contractor and its subcontractors shall not unlawfully discriminate, harass, or allow harassment against any employee or applicant for employment because of sex, race, color, ancestry, religious creed, national origin, physical disability (including HIV and AIDS), mental disability, medical condition (cancer), age (over 40), marital status, and denial of family care leave.  Contractor and subcontractor shall insure that the evaluation and treatment of their employees and applicants for employment are free from such discrimination and harassment.  Contractor and subcontractors shall comply with the provisions of the Fair Employment and Housing Act (Government Code Section 12990 (a-f) et seq.) and the applicable regulations promulgated thereunder (California Code of Regulations, Title 2, Section 7285 et seq.).  The applicable regulations of the Fair Employment and Housing Commission implementing Government Code Section 2990 (a-f), set forth in Chapter 5 of Division 4 of Title 2 of the California Code of Regulations, are incorporated into this Agreement by reference and made a part hereof as if set forth in full.  Contractor and its subcontractors shall give written notice of their obligations under this clause to labor organizations with which they have a collective bargaining or other Agreement. 

39.2. Contractor shall include the nondiscrimination and compliance provisions of this clause in all subcontracts to perform work under this Agreement.

40. TIMELINESS:  

40.1. Time is of the essence in this agreement.

41. GOVERNING LAW:  

41.1. This contract is governed by and shall be interpreted in accordance with the laws of the State of California.

42. YEAR 2000 LANGUAGE:  

42.1. The Contractor warrants and represents that the goods or services sold, leased, or licensed to the (Public agency/department’s name goes here), its agencies, or its political subdivisions, pursuant to this contract are "Year 2000 compliant." For purposes of this contract, a good or services is Year 2000 compliant if it will continue to fully function after the Year 2000 without interruption and, if applicable, with full ability to accurately and unambiguously process, display, compare, calculate, manipulate, and otherwise utilize date information.  This warranty and representation supersedes all warranty disclaimers and limitations and all limitations on liability provided by or through he Contractor.

43. CHILD SUPPORT COMPLIANCE ACT:   

43.1. The contractor recognizes the importance to child and family support obligations and shall fully comply with all applicable state and federal laws relating to child and family support enforcement, including, but not limited to, disclosure of information and compliance with earning assignment orders, as provided in Chapter 8 (commencing with Section 5200) of Part 5 of Division 9 of the Family Code; and

43.2. The contractor, to the best of its knowledge, is fully complying with the earnings assignment orders of all employees and is providing the names of all new employees to the New Hire Registry maintained by the California Employment Development Department'

44.  CONFIDENTIALITY OF DATA

44.1. All financial, statistical, personal, technical and other data and information relating to the State's or Public Agency's operations  that are designated confidential by the State or Public Agency and are made available to,   or become available to, the Contractor in carrying out this Agreement, shall be protected by the Contractor from unauthorized use and disclosure through the observance of the same or more effective procedural requirements as are applicable to the State or Public Agency.  The identification of all such confidential data and information as well as the State's or Public Agency 's procedural requirements for protection of such data and information from unauthorized use and disclosure shall be provided by the State or Public Agency in writing to the Contractor.  If the methods and procedures employed by the Contractor for the protection of the Contractor's data and information are deemed by the State or Public Agency to be adequate for the protection of the State's or Public Agency's confidential information, such methods and procedures may be used, with the written consent of the State or Public Agency, to carry out the intent of this paragraph.  The Contractor shall not be required under the provisions of this paragraph to keep confidential any data or information which is or becomes publicly available, is already rightfully in the Contractor's possession, is independently developed by the Contractor outside the scope of this Agreement, or is rightfully obtained from third parties.

45. NATIONAL LABOR RELATIONS BOARD CERTIFICATION

45.1. By signing hereon the Contractor swears under penalty of perjury that no more than one final, unappealable finding of contempt of court by a federal court has been issued against the Contractor within the immediately preceding two‑year period because of the Contractor's failure to comply with an order of a federal court which orders the Contractor to comply with an order of a federal court which orders the Contractor to comply with an order of the National Labor Relations Board.  This provision is required by, and shall be construed in accordance with Public Contract Code Section 10296.

46. STATEMENT OF COMPLIANCE

46.1. The Contractor's signature affixed hereon and dated shall constitute a certification under the penalty of perjury under the laws of the State of California that the Contractor has, unless exempted, complied with the nondiscrimination program requirements of Government Code Section 12990 (a‑f) and Title 2, California Code of Regulations, Section 8103.

47. EXAMINATION AND AUDIT

47.1. The contracting parties shall be subject to the examination and audit of the State Auditor for a period of three (3) years after final payment under the contract in accordance with Government Code Section 8546.7.  The examination and audit shall be confined to those matters connected with the performance of the contract, including, but not limited to, the costs of administering the contract.

48. DRUG-FREE WORKPLACE CERTIFICATION


48.1. By signing this contract the Contractor or grantee hereby certifies under penalty of perjury under the laws of the State of California that the Contractor or grantee will comply with the requirements of the Drug‑Free Act of 1990 (Government Code Section 8350 et seq.) and will provide a drug‑free workplace by taking the following actions:

48.2. Publish a statement notifying employees that unlawful manufacture, distribution, dispensation, possession, or use of a controlled substance is prohibited and specifying actions to be taken against employees for violations, as required by Government Code Section 8355(a). 

48.3. Establish a Drug‑Free Awareness Program as required by Government Code Section 8355(b) to inform employees about all of the following:

48.3.1. the dangers of drug abuse in the workplace;

48.3.2. the person's or organization's policy of maintaining a drug‑free workplace;

48.3.3. any available counseling, rehabilitation and employee assistance programs: and

48.3.4. Penalties that may be imposed upon employees for drug abuse violations.

48.4. Provide, as required by Government Code Section 8355(c), that every employee who works on the proposed contract:

48.4.1. will receive a copy of the company's drug‑free policy statement; and,

48.4.2. will agree to abide by the terms of the company's statement as a condition of employment on the contract.

48.5. Failure to comply with these requirements may result in suspension of payments under the contract or termination of the contract or both and the Contractor or grantee may be ineligible for award or any future state contracts if the department determines that any of the following has occurred: (1) the Contractor or grantee has made false certification, or (2) violates the certification by failing to carry out the requirements as noted above.

49. FORCED, CONVICT, AND INDENTURED LABOR
49.1. No foreign‑made equipment, materials, or supplies furnished to the State pursuant to this contract may be produced in whole or in part by forced labor, convict labor, or indentured labor.  By submitting a bid to the State or accepting a contract, the contractor agrees to comply with this provision of the contract.

50. INSURANCE

50.1. During the longer of (i) the term of the Agreement to which is it attached or (ii) any period of time in which the ESCO retains an ownership interest in the Conservation Measures of this agreement, and prior to commencing any Work, ESCO shall, at ESCO's sole expense, obtain and thereafter maintain the insurance coverages set forth in this section.

50.2. ESCO shall obtain commercial general liability insurance written on an “occurrence” policy form, covering bodily injury, property damage, personal injury, and advertising injury arising out of or relating (directly or indirectly) to ESCO's business operations, conduct, assumed liabilities, or use or occupancy at the Facility of Public Agency.  

50.3. ESCO's liability coverage shall include all the coverage's typically provided by the Broad Form Comprehensive General Liability Endorsement, including broad form property damage coverage (which shall include coverage for completed operations).  ESCO's liability coverage shall further include Premises-operations coverage, products-completed operations coverage, owners and contractors protective coverage, and  contractual liability coverage.  It is the parties' intent that ESCO's contractual liability coverage provides coverage, to the maximum extent commercially reasonable, of ESCO's indemnification obligations under this Agreement.  The following coverages must be included in this policy and mentioned specifically on the certificate:

50.3.1. Explosion, Collapse, Underground (XCU) coverage.

50.3.2. Owner's and ESCO's Protective coverage.

50.3.3.  Contractual Liability coverage with XCU and completed operations exclusions deleted.

50.3.4. Completed Operations coverage.

50.3.5. Public Agency shall be named by endorsement as additional insured and loss payee under ESCO’s general liability coverage only to cover damages to the Public Agency as a direct or indirect action by the ESCO or Agents of the ESCO.

50.3.6. Broad Form Property Damage coverage.

50.3.7. Damages for Bodily Injury or Property Damage shall include loss of use of tangible property arising out of ESCO's or Subcontractors’ actions, whether or not occasioned by physical injury to persons or property.

50.4.  Policies shall be issued in the name of XYZcomp, Inc, with subsidiaries included in the Named Insured Schedule.  

50.5.  [DELETED]

50.6. ESCO's general liability policies shall be endorsed as needed to provide cross-liability coverage for ESCO and Public Agency and to provide severability of interests.

50.7. [DELETED]

50.8. The coverage afforded to Public Agency must be at least as broad as that afforded to ESCO and may not contain any terms, conditions, exclusions, or limitations applicable to Public Agency that do not apply to ESCO.

50.9. Before commencing work, ESCO shall deliver to Public Agency the endorsements referred to in this section and an original certificate of insurance, executed by an authorized agent of the insurer or insurers, evidencing compliance with the liability insurance requirements.  The certificate shall provide for no less than thirty (30) days' advance written notice to Public Agency from the insurer or insurers of any cancellation, nonrenewable, or material change in coverage or available limits of liability and shall confirm compliance with the liability insurance requirements in this Agreement.  

50.10. The “endeavor to” and “failure to mail such notice shall impose no obligation or liability of any kind upon the Company” language and any similar language shall be stricken from the certificate.

50.11. The minimum acceptable limits of liability for ESCO's liability insurance are:

50.11.1. General aggregate limit:  $2,000,000 and products-completed operations aggregate limit:  $1,000,000.

50.11.2. Personal liability and advertising injury limit:  $1,000,000.

50.11.3. Each occurrence limit:  $1,000,000.

50.11.4. Medical payments limit (any one person):  $50,000.

50.12.  [DELETED]

50.13. ESCO shall procure and maintain workers' compensation insurance as required by law and employer's liability insurance with limits of no less than One Million Dollars ($1,000,000).

50.14. The insurance required of ESCO must be issued by an insurance company with a rating of no less than A-VIII in the current Best's Insurance Guide, which is admitted to engage in the business of insurance in the State of California.

50.15. All deductibles and self-insured retentions under ESCO's policies  shall be disclosed to Public Agency.

50.16.  Public Agency and ESCO agree to cause the insurance companies issuing their respective property (first party) insurance to waive any subrogation rights that those companies may have against ESCO or Public Agency, respectively, as long as the insurance is not invalidated by the waiver.  If the waivers of subrogation are contained in their respective insurance policies, Public Agency and ESCO waive any right that either may have against the other on account of any loss or damage to their respective property to the extent that the loss or damage is insured under their respective insurance policies. The waiver of subrogation shall not apply to claims arising from the negligence or willful misconduct of PUBLIC AGENCY or ESCO, their employees and their agents.

50.17. To implement this section, ESCO shall file with Public Agency an insurance certificate and,  in the event a potential claim arises involving Public Agency, a copy of the policies containing the specified coverages.    

50.18. The ESCO shall require all Subcontractors to take out and maintain similar policies of insurance and shall provide a copy of each insurance certificate for every Subcontractor or shall provide such coverage for its Subcontractors.

51. HOLD HARMLESS

51.1. ESCO shall at its expense defend, indemnify, and hold harmless Public Agency, its officers, and employees against suits, actions and claims for damages or relief of any kind brought against Public Agency for or on account of injuries or damages sustained by any person, including without limitation ESCO or its employees, for injury, death or damage to property,  resulting  from the acts or omissions of ESCO, its employees, subcontractors or agents in connection with the PCA, the  Conservation Audit Agreement or the  Conservation Services Agreement, including but not limited to:

51.1.1. The use or occupancy of the Public Agency’s facility(ies) by the ESCO or its subcontractor(s).

51.1.2. Any act, error, or omission of ESCO in, on or about the Facility(ies);

51.1.3. ESCO's conducting of its business on or about the Facility(ies) of the  Public Agency;

51.1.4. Any alterations, activities, work or things done, omitted, permitted, allowed or suffered by ESCO in, at or about the Facility (ies);

51.1.5. ESCO’se violation of or failure to comply with any applicable laws, statutes, ordinances, rules or regulations, including but not limited to those pertaining to hazardous materials;

51.1.6. Any breach or default in performance of any obligation on ESCO's part to be performed under this Agreement.

51.2. Except as provided in this section, this indemnification shall apply regardless of the passive negligence of Public Agency and regardless of whether liability without fault or strict liability is imposed or sought to be imposed on Public Agency.  The indemnification in subsection shall not apply to the extent that the action, suit or claim against Public Agency  arises from the active negligence or willful misconduct of Public Agency. 

51.3. The indemnification provided in this section shall not be affected or limited in any way by the insurance coverage secured by ESCO pursuant to this Agreement.    The obligations of ESCO under this section shall survive the expiration or earlier termination of this Agreement.  

52. SUBCONTRACTING

52.1. The ESCO shall perform the Work with resources available within its own organization and no portion of the work shall be subcontracted without written authorization by the Public Agency, which written authorization shall not be unreasonably withheld

52.2. If the use of Subcontractors is approved, by appropriate agreement, the ESCO shall require each Subcontractor, to the extent of the Work to be performed by the Subcontractor, to be bound to the ESCO by the terms of this Agreement and to assume towards the ESCO all the obligations and responsibilities which the ESCO, by this Agreement, assumes toward the Public Agency.  Each subcontract agreement shall preserve and protect the rights of the Public Agency under the Agreement with respect to the Work to be performed by the Subcontractor so that subcontracting thereof will not prejudice such rights, and shall allow the Subcontractor, unless specifically provided otherwise in the subcontract agreement, the benefit of all rights, remedies and redress against the ESCO that the ESCO by the Agreement has against the Public Agency.

52.3. The ESCO shall require each Subcontractor to enter into similar agreements with its Sub-subcontractors.  The ESCO shall make available to each proposed Subcontractor, prior to the execution of the subcontract agreement, copies of the Agreement to which the Subcontractor will be bound and, upon written request of the Subcontractor, identify to the Subcontractor terms and conditions of the proposed subcontract agreement which may be at variance with the Agreement.  Subcontractors shall similarly make copies of applicable portions of such documents available to their respective proposed sub-subcontractors.

52.4. Any substitution of Subcontractors or Sub-Subcontractors must be approved in writing by the Public Agency in advance of assigning work to a substitute Subcontractor.

53. DEFAULTS

53.1. The following shall be a default under the terms of the agreement to which this is attached:

53.2. The failure of either party to perform or comply with any material term of the Conservation Audit Agreement within thirty (30) days of written notice by either party of such failure; provided, that  if such  failure to perform or comply cannot reasonably be cured within such time period, and the  party failing to perform or comply  has  commenced efforts to  cure and  thereafter diligently pursues such cure,  such period shall  be extended  an additional sixty (60) days, but not beyond; and/or

53.3. If either party files a voluntary petition for bankruptcy or any other arrangement for insolvency proceeding, or makes an assignment for the benefit of its creditors, or admits in writing an inability to pay its debts generally as they become due; and/or

53.4. A receiver is appointed or an involuntary bankruptcy or other insolvency proceeding is filed against either party or any of its property and such appointment, bankruptcy, or insolvency proceeding is not terminated within thirty (30) days of the appointment or filing; and/or

53.5. Failure of any representation or warranty of either party to this Agreement to be true and correct in any material respect.

53.6. fails to make payment to Subcontractors for materials or labor in accordance with the respective agreements between ESCO and the Subcontractors;

53.7. violates any laws, ordinances, or rules, regulations or orders of a  authority having jurisdiction which remains uncured on seven (7) days notice; or

54. REMEDIES UPON DEFAULT

54.1. Upon the occurrence of  a default by ESCO, Public Agency may terminate this Agreement by giving written notice thereof to ESCO and upon such termination, Public Agency will not be liable to ESCO for any costs incurred by ESCO hereunder.

54.1.1. Upon the occurrence of a default by PUBLIC AGENCY, ESCO may terminate this Agreement by giving written notice thereof to PUBLIC AGENCY, and ESCO shall be entitled to compensation on a time and materials basis for work done to date.

54.2.  If an event of default by ESCO occurs prior to the approval of the design of the Project but after installation of the Project has begun,  Public Agency may terminate this Agreement and any financing arrangements between the ESCO and  Public Agency pertaining to this Project by giving written notice thereof to ESCO which notice shall be effective upon delivery and which will provide for either: 

54.2.1. ESCO to remove all work from the Project and within a reasonable period of time to restore such project as nearly as practicable to its condition prior to the commencement of the Project, provided, however, that such removal and restoration is reasonably feasible based upon the amount of the work completed, or 

54.2.2. Public Agency to purchase work heretofore installed at a price equal to the lesser of the (a) the fair market value of the work installed less the estimated costs to remove and restore the Public Agency's property, or (b) ESCO's non-recoverable costs incurred prior to date of termination.

54.3. In addition to terminating the contract in the  event of default by ESCO,  Public Agency shall be entitled to exercise any other remedy available to it in law or equity.

54.4.  In addition to terminating the contract in the  event of default by PUBLIC AGENCY, ESCO shall be entitled to exercise any other remedy available to it in law or equity.

54.5. In all circumstances, the non-defaulting party shall be entitled to recover any reasonable costs incurred by the non-defaulting party as a direct result of such default, and the defaulting party shall pay all reasonable costs or reasonable expenses (including reasonable attorneys' fees) incurred by the non-defaulting party in exercising and enforcing the remedies provided herein.

55. ESCO's REPORTS AND/OR MEETINGS

55.1. During all phases of PART 1 (Conservation Audit Agreement) or PART 2 (Conservation Services Agreement), ESCO shall submit progress reports no less frequently than once every two weeks to allow the Public Agency to determine if ESCO is performing to expectations or is on schedule, to provide communication of interim findings and to afford occasions for airing difficulties or special problems encountered so that remedies can be developed.   ESCO shall meet with the Public Agency as needed to discuss progress on the Agreement. 

56. WORKING HOURS

56.1. The parties agree that Work under this Agreement shall be scheduled and conducted during periods so as to minimize the impact on occupants of the Public Agency Facility. Such Work may be done during “regular working hours”, and if necessary, to avoid undue disruption to the Facility occupants, the Work may occur after “normal working hours” which may include overtime hours for ESCO and its Subcontractor(s). Any extra expenses incurred by the ESCO and its Subcontractor(s) due to overtime hours shall be borne by ESCO and its Subcontractor(s) unless other arrangements are made by ESCO and Public Agency.   

57. CHANGE IN TERMS/AMENDMENT

57.1. This Agreement may be amended or modified only by mutual written agreement of the parties.

58. FORCE MAJEURE.

58.1. Neither the STATE nor ESCO shall be liable to the other for failure to perform an obligation to the extent such failure was caused by an event of Force Majeure.  The term “Force Majeure” as employed herein means an act of god (such as earthquakes, fires, riots), actions or inactions of regulatory authorities, or actions of others such as strikes, lockouts, or other industrial disturbances, not within the control or arising from the fault of the party claiming Force Majeure.  

58.2. Any party claiming Force Majeure shall advise the other party as soon as possible of the occurrence of the event and shall provide the other party with the basis of the claim, in writing, within 10 days of the occurrence of the event.     Public Agency and ESCO shall make reasonable efforts to avoid the adverse impacts of a Force Majeure and to resolve the event or occurrence once it has occurred in order to resume performance.   

59. HAZARDOUS MATERIALS

59.1. ESCO shall comply with all applicable federal, state and municipal laws and regulations governing occupational health and safety in the areas where ESCO will perform services and/or perform Work.   

59.2. Public Agency represents that, except as otherwise disclosed in this Agreement , to the best of its knowledge, in the areas where ESCO will undertake Work or provide services, there are no materials or substances classified as toxic or hazardous including but not limited to asbestos or presumed asbestos containing materials or any material or substance labeled as “hazardous or toxic” under any federal or California state law.     If any such materials (except if disclosed in this agreement) are discovered by ESCO or others, and such materials provide an unsafe condition for the performance of the Work or services, the discovery of such materials shall constitute a cause beyond ESCO's reasonable control and ESCO shall have the right to cease or not continue the Work or Support Services until the area has been made safe by Public Agency or Public Agency’s representative at Public Agencies expense.     In such event, the parties shall meet and confer on an appropriate amendment to the contract allowing additional time to Public Agency to remove the Hazardous Materials and allowing additional time to ESCO to meet its milestones.   

60. PATENT INDEMNITY

60.1. ESCO represents and warrants that the hardware will not infringe upon any United States or other patent rights of any person.    ESCO shall at its expense, defend or, at its option, settle any claim or suit that may be instituted against PUBLIC AGENCY for alleged infringement of any United States or other patent rights related to the products or hardware manufactured or provided by ESCO, provided that: (i) Such alleged infringement consists only in the use of such hardware by itself and not as part of, or in combination with, any other devices, parts or software not provided by ESCO hereunder; (ii) PUBLIC AGENCY gives ESCO notice in writing of any such claim or suit and permits ESCO, through counsel of its choice to answer the charge of infringement and defend such suit; and (iii) CUSTOMER gives ESCO all needed information, at ESCO's expense, to enable ESCO to defend such suit.
60.2. If such a claim is made or suit is filed, or in ESCO's opinion is likely to occur, ESCO shall (i) obtain for PUBLIC AGENCY the right to continue using such equipment, (ii) replace, correct or modify it so that it is not infringe or (iii) remove such equipment and grant PUBLIC AGENCY, a credit therefore, as depreciated and, if as a result of the replacement, modification or loss of the particular piece of hardware, there is a loss of energy savings from equipment which is not infringing, pay to PUBLIC AGENCY the lost energy savings.  

60.3. In the case of a final award of damages in any such  suit, ESCO will pay such award; ESCO shall not, however, be responsible for any settlement made without its written consent. 

61. WARRANTY  

61.1. ESCO warrants that all equipment and materials shall be as specified by the terms of this agreement, shall be new (unless otherwise specified) and shall be of good quality.   Such equipment and materials shall be free of defects in materials, workmanship, including installation and set up, for a period of one year beginning with the PUBLIC AGENCY’s acceptance of all approved conservation measures or commencement of the Guarantee Test Period, whichever occurs earlier.   Should any part or item of equipment or materials provided as part of this Agreement be found defective, or  not perform properly as required in order to achieve the Guaranteed Cost Avoidance, the ESCO will repair and/or replace the defective equipment with a similar item of equipment, without charge to the PUBLIC AGENCY. In addition, ESCO shall, at no charge to the PUBLIC AGENCY, provide any labor required to repair or replace defective parts or equipment. All Licensed Software shall be governed exclusively by the terms and conditions of any Software Licensing Agreements, which shall be attached in Exhibit 12. All such equipment and any services provided shall be free and clear of liens and encumbrances.     

61.2. Exhibit 12 contains all warranties for equipment, parts, and labor provided as part of the Project.   If the standard warranties provided by the manufactures are modified after the completion of the Conservation Audit but prior to the purchase and installation of the equipment by ESCO, the ESCO shall be obligated only to pass on to the PUBLIC AGENCY the warranty provided by the manufacturer.      ESCO does hereby assign to PUBLIC AGENCY any warranties provided by the manufacturers of the equipment or providers of materials.  

27.3 In no event shall ESCO or PUBLIC AGENCY be liable for any special, indirect, incidental or consequential damages arising from or relating to the above warranties.

62. DISPUTES/ARBITRATION

62.1. When the ESCO and Public Agency fail to agree as to whether or not any Work is within the scope of the contract requirements or if the Work complies with the contract, the ESCO shall nevertheless immediately perform such Work upon receipt from the Contract Administrator of a written order to do so.  Within ten (10) calendar days after receipt of such order, the ESCO may submit a written protest to the Public Agency, specifying in detail what particular contract requirements were exceeded.  Failure to submit such protest within the period specified shall constitute a waiver of any and all rights to adjustment in the Agreement terms.    

62.2. The Parties shall submit all disputes relating to this Agreement (whether in contract, tort, or seeking interpretation or construction of the meaning of any term or provision of this Agreement) to binding arbitration in accordance with California Code of Civil Procedure Section 1280 through 1294.2.  Either Party may enforce the award of the arbitrator under Section 1285 of the California Code of Civil Procedure.  All parties understand and agree that they are hereby waiving their rights to a jury trial.

62.3. Procedure for Commencing Arbitration. The Party demanding arbitration shall submit a written claim to the other Party, setting out the basis of the claim and proposing the name of an arbitrator. The responding Party shall have ten (10) business days in which to respond to this demand in a written answer.  If this response is not timely made, or if the responding Party agrees with the person proposed as the arbitrator, then the person named by the demanding Party shall serve as the arbitrator.  If the responding Party submits a written answer rejecting the proposed arbitrator, then, unless the parties agree on an arbitrator, either Party may apply to the Superior Court for the appointment of an arbitrator.  The Superior Court shall propose five (5) names.  Each Party may, within five (5) days after receipt of the proposed names, strike one from the list.  Thereafter, the Court shall appoint as arbitrator a person whose name has not been struck from the list.  The arbitrator shall have the power to enter a default award if a party fails to participate in the arbitration.

62.4. Time and Place of Arbitration. The arbitration shall take place at a time and at a place selected by the arbitrator.

62.5. Powers of the Arbitrator.  The arbitrator shall have the following powers:

62.5.1. To issue subpoenas for the attendance of witnesses and subpoenas duces tecum for the production of books, records, documents and other evidence;

62.5.2. To order depositions to be used as evidence;

62.5.3. To enforce the rights, remedies, procedures, duties, liabilities, and obligations of discovery as if the arbitration were a civil action before a California Superior Court.

62.5.4. To conduct a hearing on the arbitration issues,

62.5.5. To administer oaths to parties and witnesses;

62.5.6. To enter and serve a written award within ten (10) business days after the arbitration hearing is concluded; and

62.5.7. To correct the award on grounds for correction stated in California Code of Civil Procedure sections 1286(a) and (c) within ten (10) days after serving a signed copy of the award on the party asking for correction.

62.6. Payment of Expenses. The losing party shall pay the costs of the arbitration including the expenses and fees of the neutral arbitrator, together with other expenses of the arbitration incurred by the neutral arbitrator.

63. ATTORNEY’S FEE’S 
63.1. In the event  arbitration is commenced under this Agreement and proceeds to final judgment, or in case Public Agency shall commence summary action under the laws of the State of California relating to the ESCO’s unlawful detention of property  the prevailing party shall recover from the other party all costs expended in any such arbitration or action, together with a reasonable attorney's fee to be fixed by the arbitrator or Court.

64. LIENS 

64.1. ESCO agrees that it will at all times save Public Agency free and harmless and indemnify it against all claims for labor or materials made by ESCO’ subcontractor’s or vendors or suppliers in connection with improvements, repairs, or alterations on the Facility, and the costs of defending against such claims, including reasonable attorney's fees.

30.2 In the event that any lien or levy of any nature whatsoever is filed against the Facility or any interest of Public Agency therein by reason of the acts or omissions of ESCO, its subcontractors, its vendors or its suppliers, the ESCO shall, at its sole cost, cause the lien or levy to be discharged and paid in full or, upon written request of Public Agency, deposit with Public Agency a bond in a form and amount acceptable to Public Agency conditioned for the payment in full of all claims upon which said lien or levy has been filed.  Such bond shall be acknowledged by ESCO as principal and by a corporation, licensed by the Insurance Commissioner of the State of California to transact the business of a fidelity and surety insurance company, as surety. 

65. SIGNS

65.1. ESCO agrees not to construct, maintain, or allow any sign upon the Facility except as approved by Public Agency. 

66. RIGHT OF ENTRY AS AGENT

66.1. In any and all cases in which provision is made herein for termination of this agreement, or in case of abandonment or vacation of the Facility by ESCO, hereby irrevocably appoints Public Agency the agent of ESCO to enter upon the Facility and remove any and all persons and property whatsoever situated upon the Facility placed thereon by ESCO and place all or any portion of said property, except such property as may be forfeited to Public Agency, in storage for the account of and at the expense of ESCO.

66.2. ESCO hereby exempts and agrees to save harmless Public Agency from any cost, loss or damage arising out of or caused by any such entry or re-entry upon the Facility and the removal of persons, property and storage by Public Agency and its agents.

67. EXAMINATION OF RELEVANT DOCUMENTS AND SITE

67.1. ESCO shall carefully examine site of work, plans and specifications.  ESCO shall investigate conditions, character, quality of surface, or subsurface materials or obstacles to be encountered.  No additions to the Project Cost will be made because of lack of examinations of site work and plans and specifications.

[SEE PARAGRAPH 3.1 ABOVE]
68. UNENFORCEABLE PROVISION:  In the event that any provision of this Agreement is unenforceable or held to be unenforceable, then the parties agree that all other provisions of this agreement have force and effect and shall not be effected thereby.

ATTACHMENT 5

Standards for Performing Energy and Water  CONSERVATION MEASURES INSTALLATION

These standards will be developed during Part 1 of this Contract.

EXHIBIT 15

ACCEPTANCE OF CONSERVATION AUDIT REPORT

ACCEPTANCE OF CONSERVATION AUDIT AND APROVAL TO PROCEED WITH IMPLEMENTATION OF APROVED CONSERVATION MEASURES

The PUBLIC AGENCY has reviewed and accepted the Conservation Audit Report as provided in the Conservation Audit Agreement. Therefore, it is the desire of the parties to install the Conservation Measures at PUBLIC AGENCY's facilities under this CONTRACT between the parties as defined in the CONSERVATION AUDIT REPORT, submitted to and accepted by (Public agency/department’s name goes here) on the ___________ day of __________, 2000..


In Witness Whereof, the parties hereby execute this Exhibit 15 of this contract on this _________ day of ____________, 2000, at Sacramento California.

	ESCO
	
	
	Public
	

	By:
	
	
	By:
	

	Title:
	
	
	Title:
	

	Date:
	
	
	Date:
	





Approved as to Form and Procedure








BY:_________________________________


        Attorney (Public agency/department’s name goes here)
	
	
	

	
	
	

	
	
	

	
	Exhibit 16


	

	
	
	

	
	(Client’s Name Goes Here)/ESCO Web Site
	

	
	
	

	
	
	


(Client’s Name Goes Here)/ESCO Web Site

(To be completed as part of the project commissioning process.)

This Exhibit will contain a full description of the project web site for both the client and the project team.  A copy of the site map, passwords, annual fees, etc. shall be included in this section.  The annual fees to maintain and run this site will be included in the financing of the project.  Should at any time the PUBLIC AGENCY chooses to take over, in part or whole, the operation of the Web site, the ESCO will:

1. buy down that portion of the financed project equal to the real value of the service for the remainder of the contract, or

2. fund the long term operation and maintenance of the web site as a side agreement independent of this contract, or

3. some other agreement that is identified in this exhibit and included, where appropriate, in other exhibits where funding and costs are discussed.

This exhibit must be completed prior to final project acceptance by the PUBLIC AGENCY.

	
	
	

	
	
	

	
	
	

	
	Exhibit 17


	

	
	
	

	
	CONSERVATION AUDIT REPORT SUMMARY
	

	
	
	

	
	
	


CONSERVATION AUDIT REPORT SUMMARY

(To be extracted from the Conservation Audit Report)

This exhibit shall contain a full list of conservation measures, organized by district and facility.  Included in this table is the project ID number, the type of CM, type of energy source or water impacted by project, project cost, annual savings in energy/water units pre and post installation, annual value of savings in 2001 dollars, plus other data as determined important by either party in this contract. 
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	FACILITY SUMMARIES
	

	
	
	

	
	
	


Facility Summaries

This exhibit will contain the information in Exhibit 3 and a series of summary analysis that may include:

· Square footage of facilities involved in the various types of conservation actions by facility type and district.

· How much square footage of PUBLIC AGENCY facilities were not addressed by this contract and a discussion as to why and proposals, if any, for future action.

· Other analysis, tables, charts, etc. that may be used for tracking or planning activities by PUBLIC AGENCY staff or ESCO

This exhibit must be completed by the time the project commissioning process is complete and before PUBLIC AGENCY acceptance of the entire project.

	
	
	

	
	
	

	
	
	

	
	Exhibit 19


	

	
	
	

	
	Conservation Measures Training Program
	

	
	
	

	
	
	


Conservation Measures Training Program

This exhibit will contain a summary of all the training efforts supplied by the ESCO to the PUBLIC AGENCY, including and not limited to:

· Web Site based training

· On/Off Site training classes

· Computer based classes/course work

· Mfg. training manuals

· Tutorials

 The parties agree that ESCO will provide the training as reasonably deemed necessary and appropriate by PUBLIC AGENCY.
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	PROJECT IMPLEMENTATION SCHEDULE 
	

	
	
	

	
	
	


PROJECT IMPLEMENTATION SCHEDULE
This exhibit will contain a list of all conservation measures with a focus as to when installation started and was completed.  

The first list will be organized by district, facility, and start date.

A second list will have a sort by installation start date, district, facility.

This exhibit must be completed by the time the project commissioning process is complete and before PUBLIC AGENCY acceptance of the entire project.
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	BASE YEAR UTILITY USE: 

Pre and Post Installation Summary
	

	
	
	

	
	
	


BASE YEAR UTILITY USE: 

Pre and Post Installation Summary 

This exhibit will contain the list of conservation measures with each measure will be included the pre and post installation base year use calculations, the delta between forecasted and measured, an explanation for any deviation beyond ten percent.

Organized by project type, from largest to smallest level of savings.

This exhibit must be completed by the time the project commissioning process is complete and before PUBLIC AGENCY acceptance of the entire project.
	
	
	

	
	
	

	
	
	

	
	Exhibit 22


	

	
	
	

	
	ADJUSTING BASE YEAR

Summary Discussion
	

	
	
	

	
	
	


ADJUSTING BASE YEAR

Summary Discussion

This exhibit will contain a series of discussions relating to any changes to methodology(ies) for developing adjusted base year data calculations discussed in part one Exhibit 7.

These discussions should include any new formulas, data, rational, etc. as it pertains to a general group of projects, or singular “Special Case” projects.  The organization of this exhibit should reflect the relative size of the changes, with the largest modifications at the top of the list.

It is possible that no discussions may exist once the contract has reached the M&V phase.  If so, the ESCO must so state that situation in this section and approved by the PUBLIC AGENCY.  A jointly filed “letter to file” is sufficient to meet the requirements of this exhibit.

This exhibit must be completed by the time the project commissioning process is complete and before PUBLIC AGENCY acceptance of the entire project.
	
	
	

	
	
	

	
	
	

	
	Exhibit 23


	

	
	
	

	
	MEASUREMENT & VERIFICATION ANALYSIS
	

	
	
	

	
	
	


MEASUREMENT & VERIFICATION ANALYSIS

This exhibit will contain a series of tables that list the forecasted annual and  20  year savings defined in the Conservation Audit Report, measured savings from the post construction M&V process, and listed by conservation measure, organized by district and facility.  This organizational structure will also be used in the monthly invoicing backup data to be discussed in part II Exhibit 13 (which will track actual monthly savings data vs. calculated monthly M&V values.)

This exhibit must be completed by the time the project commissioning process is complete and before PUBLIC AGENCY acceptance of the entire project..
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	FINAL FINANCING DOCUMENTATION
	

	
	
	

	
	
	


FINAL FINANCING DOCUMENTATION
This exhibit will contain the final and corrected version of the data first discussed in part I Exhibit 9.  Refer to that exhibit for the details of the contents of this section of the contract.

This exhibit must be completed by the time the project commissioning process is complete and before PUBLIC AGENCY acceptance of the entire project.
	
	
	

	
	
	

	
	
	

	
	Exhibit 25


	

	
	
	

	
	CONSTRUCTION REQUIREMENTS
	

	
	
	

	
	
	


CONSTRUCTION REQUIREMENTS
This exhibit will contain a list of construction requirements not covered in the existing contract, both parts I & II.  Information in this exhibit will be used to document side issues, and added construction details.  This exhibit will also be used in the development of future State ESCO contracts.

This exhibit must be completed by the time the project commissioning process is complete and before PUBLIC AGENCY acceptance of the entire project.
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	MAINTENANCE AGREEMENTS
	

	
	
	

	
	
	


MAINTENANCE AGREEMENTS

This exhibit will contain any Maintenance agreements not included in part I of this contract, and a full summary of maintenance requirements for all implemented conservation measures.

This exhibit must be completed by the time the project commissioning process is complete and before PUBLIC AGENCY acceptance of the entire project.
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	EQUIPMENT WARRANTIES
	

	
	
	

	
	
	


Equipment Warranties

This exhibit will contain a summary of all warranties for all conservation measures and related equipment.  Copies of the Manufacturer’s warranty for each type of equipment installed will also be attached to this exhibit.  It is also acceptable to refer to a separate document package in stead of attaching those warranties to this contract, as long as a reference to that package exist in this exhibit along with the summary charts.  If used, the warranty package must be submitted when the project enters the commissioning phase of the contract.

This exhibit must be completed by the time the project commissioning process is complete and before PUBLIC AGENCY acceptance of the entire project.
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	MONTHLY REPORT FORMAT
	

	
	
	

	
	
	


MONTHLY REPORT FORMAT
As defined in part I exhibit 13, this exhibit will contain a copy of the first invoice with back up savings data discussed earlier in the exhibits of part II of this contract.  
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	DESCRIPTION OF COST
	

	
	
	

	
	
	


Descriptions of Costs, Cash Flow, and Avoided Costs








