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Section 1
Introduction and Background

1.1 Purpose and Scope

The California Department of Transportation (Department) has a comprehensive and
coordinated statewide effort to prevent pollution in storm water runoff from its
facilities. This effort includes an integrated approach that addresses the storm water
quality activities of the various functional areas, including construction.

This manual is meant to educate construction staff on the applicable laws, regulations,
and permits applicable to storm water pollution and to identify effective enforcement
methods that are legally defendable and will promote a timely response by the
contractor. It outlines the roles of each of the responsible parties in the enforcement of
water pollution control on construction projects.

Additionally, this manual’s intent is to implement a consistent enforcement program
throughout the Districts. Non-uniform policy across the state can generate confusion,
delays, and disputes over the enforcement and compensation for water pollution
control work.

The manual is divided into three sections:

m  Section 1 provides the purpose and scope of this manual and is a discussion of the
storm water permits and laws that pertain to construction activities. It is
important to know where they came from, how they evolved, and who enforces
them.

m  Section 2 is an explanation of the Department’s legal authority to enforce
construction storm water measures and the roles of individual staff members
responsible for enforcement with the contractor.

m  Section 3 is a discussion of the various types of regulatory actions and responses
to regulatory agency actions.

1.2 Applicable Permits and Laws

This section discusses the various Federal and State laws that govern the discharge of
storm water, including:

m  The Federal Clean Water Act
m  Porter-Cologne Water Quality Control Act (Division 7 of the State Water Code)

m  National Pollutant Discharge Elimination System (NPDES) General Construction
Permit
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m  The Department’s NPDES Permit
m  Site specific Waste Discharge Requirements (WDRs)

m  Citizen Suits (33 United States Code Section 1365)

1.2.1 Clean Water Act & Porter-Cologne Water Quality Control
Act

Federal environmental regulations based on the Clean Water Act of 1972 (CWA) have
evolved to require the control of pollutants from municipal separate storm sewer
systems (MS4s), construction sites, and industrial activities. Discharges from such
sources were brought under the (NPDES) Permit process by the 1987 CWA
amendments and the subsequent 1990 promulgation of storm water regulations by
the U.S. Environmental Protection Agency (EPA). The CWA allows states to operate
the major programs under the Act and to enforce more stringent state standards. In
California, the Porter-Cologne Water Quality Control Act of 1969 was largely
equivalent to the CWA and, in some respects, more comprehensive. Thus, the EPA
delegated administration of the federal NPDES program to the State Water Resources
Control Board (SWRCB) and the nine Regional Water Quality Control Boards
(RWQCBs). California implemented this permit system through its existing permit
program, whereby “waste discharge requirements (WDRs)” are issued to dischargers.

1.2.2 NPDES General Construction Permit & Department of
Transportation Statewide Permit

The SWRCB has issued statewide general NPDES storm water permits for designated
types of construction and industrial activities. In July 1999, the SWRCB issued the
Order No. 99-06-DWQ, NPDES No. CAS000003, National Pollutant Discharge Elimination
System (NPDES) Permit, Statewide Storm Water Permit and Waste Discharge Requirements
(WDRs) for the State of California, Department of Transportation (Department’s Permit).
The Department’s Permit regulates storm water discharges from the Department’s
properties, facilities, and activities, and it requires that the Department’s construction
program comply with the requirements of the State Water Resources Control Board
(SWRCB) Order No. 99-08-DWQ, National Pollutant Discharge Elimination System
(NPDES) General Permit No CAS000002, Waste Discharge Requirements (WDRs) for Storm
Water Discharges Associated With Construction Activity (General Construction Permit)
issued by the SWRCB to regulate discharges from construction sites that disturb five
acres or more of land. The General Permit requires that all covered projects prepare a
Storm Water Pollution Prevention Plan (SWPPP).

1.2.2.1 Modifications to the NPDES General Construction Permit

In April 2001, the General Permit was modified to require construction site
monitoring, sampling, and analysis. The modified provisions were issued as
Resolution No. 2001-046 Modification of the Water Quality order 99-08-DWQ State Water
Resources Control Board (SWRCB) National Pollutant Discharge Elimination System
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(NPDES) General Permit For Storm Water Discharges Associated With Construction
Activity (General Permit).

In December 2002, the SWRCB approved a modification of the General Permit to
include and regulate discharges from construction sites that disturb land equal to or
greater than one acre. The Modification of Water Quality Order 99-08-DWQ State Water
Resources Control Board (SWRCB) National Pollutant Discharge Elimination System
(NPDES) General Permit For Storm Water Discharges Associated With Construction
Activity (One to Five Acres) was issued to comply with the NPDES Phase II regulations
and became effective on March 10, 2003.

1.2.2.2 SWMP and Other requirements of the Permit

The Department’s Permit required the Department to develop a Storm Water
Management Plan (SWMP). The SWMP was developed to describe the minimum
procedures and practices the Department uses to reduce the discharge of pollutants in
discharges from storm drainage systems owned or operated by the Department. In
addition, the SWMP addresses assignment of responsibilities within the Department
of implementing storm water management procedures and practices as well as
training, public education and participation, monitoring and research, program
evaluation, and reporting activities. Included in the SWMP are the State Storm Water
Quality Practice Guidelines (Guidelines) that detail the minimum Best Management
Practices (BMPs) to be implemented by the Department to reduce pollutants in
discharges from storm drain systems owned or operated by the Department. As
requirements of the Department’s Permit, these documents become part of the
Department’s Permit and the Department is committed to abiding by and enforcing
them. Enforcement actions against the Department will reference the Department’s
Permit and these two documents.

1.2.3 Site-Specific Waste Discharge Requirements (WDRs)

Under the Porter-Cologne Water Quality Control Act, the RWQCBs have the
authority to regulate the discharge by any person of waste that could affect the
quality of the state’s waters. The RWQCBs implement this law by the issuance of
WDRs that prescribe requirements, in terms of effluent limitations or the quality of
receiving waters, relative to various conditions of existing and threatened pollution
and nuisance. Also, unlike the NPDES permits issued under the CWA, the WDRs can
be used to regulate discharges to ground water and discharges of “wastes” as well as
discharges of “pollutants.”

1.2.4 Citizen Suits (CWA 33 United States Code Section 505 or
1365)

The CWA grants any citizen the right to “commence a civil action on his own behalf
against any person who is alleged to be in violation of (A) an effluent standard or
limitation under this Act or (B) an order issued by the Administrator or a State with
respect to such a standard or limitation, or against the Administrator where there is
alleged a failure of the Administrator to perform any act or duty under this Act which
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is not discretionary with the Administrator.” The section also allows citizens to bring
suit against the Administrator or regulatory agency where there is “alleged a failure
of the Administrator to perform any act or duty under this Act which is not
discretionary with the Administrator.” Both the Department and the RWQCBs have
been the subject of suits filed under this provision of the CWA.

It should be noted that there are some restrictions to this section. The plaintiff must
give 60 days notice to the Administrator, to the State, and to the alleged violator prior
to taking action. In addition, no action may be commenced if the Administrator or the
State has commenced and is diligently prosecuting a civil or criminal action to require
compliance with the standard, limitation, or order.
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Compliance with storm water permits and laws on the Department’s construction
projects must be enforced according to contract provisions. The following section
outlines the general and specific contract provisions that apply to storm water
pollution prevention. The section goes on to identify the roles of various construction
staff in the enforcement process.

2.1 Standard Specifications

The General Provisions - Legal Relations and Responsibility, Section 7-1.01G “Water
Pollution Control” require the contractor to develop a water pollution control
program, and that:

m  The contractor shall not perform any clearing and grubbing or earthwork on the
project, other than that specifically authorized in writing by the Engineer, until the
program has been accepted

m  The state will not be liable for any delays to the work due to the Contactor’s
failure to submit an acceptable water pollution control program

m  Unless otherwise approved by the Engineer in writing, the contractor shall not
expose a total area of erodible earth material that may cause water pollution,
exceeding 70,000 square meters (17.3 acres) for each separate location, operation,
or spread of equipment before either temporary or permanent erosion control
measure are accomplished

2.2 Special Provisions

Section 10-1 of the Special Provisions contains specific language and direction
regarding the implementation of water pollution control program for the project.
They are legally binding to the contractor, and the Department becomes legally bound
to enforce them. Specific requirements that can be found in the Special Provisions
include:

The requirement to abide by the Department’s Permit

m  The requirement to prepare a Storm Water Pollution Prevention Plan (SWPPP) or
Water Pollution Control Program (WPCP)

m  Requirements to prepare the SWPPP or WPCP in conformance with the latest
version of the Department’s Storm Water Pollution Prevention Plan (SWPPP) and
Water Pollution Control Program (WPCP) Preparation Manual and the Department’s
Construction Site Best Management Practices (BMPs) Manual

m Provisions for retention of funds

m  The requirement for the contractor to designate a water pollution control manager
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A listing of temporary water pollution control practice items of work
Minimum BMP requirements

Requirement to submit a water pollution control cost breakdown

The specific rainy season dates

Year-round, rainy season and non-rainy season implementation requirements

The maximum allowable Disturbed Soil Area (DSA) for the project during the
rainy season

Requirements for regular maintenance of implemented BMPs
Requirements for regular storm water inspections

Discharge reporting requirements

Sampling and analysis requirements

BMP specifications

Project scheduling

2.3 Project Plans
2.3.1 Temporary Water Pollution Control Items

The project plans may include quantities and location of specific temporary water
pollution control practice items (i.e., BMPs) required on the project including:

Soil stabilization measures (mulching, seeding, geotextiles, etc.)
Outlet protection

Check dams

Linear sediment control (silt fences, gravel bags or fiber rolls)
Stabilized construction entrance/ exit

Concrete washout

2.3.2 Permanent Water Pollution Control Items

The project plans may also indicate permanent water pollution control items that are
to be constructed as specified in “Order of Work” of the Special Provisions and
utilized during the construction period, including;:
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m  Detention basins

m  Vegetated swales

m Planting and irrigation on completed slopes
m  Rock slope protection

m  Outlet protection/velocity dissipation device

m  Lined swales and v-ditches

2.4 Enforcement Roles

2.4.1 The Resident Engineer

The Resident Engineer (RE) has the primary responsibility of enforcing the storm
water pollution prevention requirements of the contract. The responsibilities of the
RE begin before the start of construction. Careful study and analysis of the project
plans and specifications, visit(s) to the jobsite, and reviewing project requirements
with the Project Manager and design team will make it much easier to enforce water
pollution control during construction of the project. Additional responsibilities
include:

Prior to start of construction:

m  Designate appropriate staff as storm water inspectors to assist in preventing storm
water pollution.

m  Ensure that the proper forms (Notice of Construction) have been filed with the
RWQCB. If not, RE must file or request the Project Engineer to submit the NOC.

m  Schedule water pollution control as an agenda item at the pre-construction
meeting. Itis important to review general storm water issues as well as project-
specific storm water issues. Examples of some of the items that should be covered
in the pre-construction meeting are:

SWPPP/WPCP submittal and acceptance dates

- Rainy season dates

- Maximum disturbed soil area allowed during the rainy season
- Housekeeping- Sediment tracking

- Secondary containment of hazardous materials

- Request that the contractor identify the person or persons who will be
responsible for the implementation, inspection and completion of inspection
forms, maintenance, and enforcement of the SWPPP requirements in the field
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State that it is the contractor’s responsibility to confirm his subcontractors are
also trained and will abide by the SWPPP requirements of the contract

A 24-hour formal training is required for the contractor’s Water Pollution
Control Manager (WPCM)

Review the enforcement procedures that will be used to if the project is deemed
to be out of compliance with the Department’s Permit, contract, or the project
water pollution control program

Approve SWPPP/WPCP. The SWPPP/WPCP must be thoroughly reviewed and
corrections made prior to the start of soil disturbing activity.

Note that the RE may conditionally approve a SWPPP/WPCP and allow certain
construction activities to begin while the SWPPP/WPCP is being revised. The
conditional approval should be in writing and should clarify that only the
conditionally approved activities will be allowed. The conditions should include
a date that the revised SWPPP/WPCP should be completed. The RE making a
conditional SWPPP/WPCP approval must consider the following:

Type of activity - The RE may allow non-soil-disturbing activities or other
activities that do not have the potential to cause pollution

Location of activity - The RE should consider the proximity to any receiving
water for any activity that he conditionally approves. Consider whether the
activity is directly adjacent to a flowing river or whether it is in a self-contained
area of the project.

Approve the Water Pollution Control Cost Breakdown. The contractor is
required by the Special Provisions to include a Water Pollution Control Cost
Breakdown in the SWPPP that itemizes the contract lump sum for water
pollution control work. The RE is not to make any partial payment for the item
of water pollution control until the Water Pollution Control Cost Breakdown is
approved. The contractor is then paid in accordance with the approved cost
breakdown.

During construction:

Ensure that the contractor deploys BMPs when and where they are required. The
SWPPP states when and where the BMPs are required. The inspections conducted
by the contractor and RE or his SWPPP Inspector should document when and
where BMPs are not implemented as required.

Conduct or direct the Department’s SWPPP/WPCP site inspections. The RE is
responsible for ensuring that the SWPPP Inspector(s) for the project is performing
periodic SWPPP inspections on the site and filing the inspection reports in the
project files.
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Ensure that contractor’'s SWPPP/WPCP inspections are conducted, documented,
submitted, and filed. The contractor is required to inspect the project either once a
week or once every two weeks per the project Special Provisions. A copy of each
site inspection record is to be submitted to the RE within 24 hours of completing
the inspection. The RE is required to keep a copy of inspection records in
Category 20 of the project files.

Verify that the contractor has sufficient materials on hand during the rainy season
to implement the BMPs specified for the project when rain is forecast.

Ensure that the contractor maintains BMPs as required. BMPs that are damaged
by weather, construction activities, or vandalism must be routinely repaired or
replaced. For example, sediment build up behind silt fences, fiber rolls, gravel bag
check dams, and in sediment traps and desilting basins must be removed when
they reach one-third of their capacity. Stabilized construction entrances must
have accumulated sediment removed when they are no longer effective at
removing sediment from vehicles.

Ensure the contractor submits an annual certification of compliance as specified.
Sign, date, and file this certification in the project records.

Ensure that the contractor complies with the provisions that restrict the size of the
contractor’s rainy season active disturbed soil areas.

Meet with personnel from regulatory agencies, such as the USEPA , the RWQCB,
and the Department’s Compliance Inspection Team to discuss storm water issues
and measures.

Identify changes to the plans or project schedule that require amendments to the
SWPPP. Review and approve amendments, and ensure that they are properly
inserted in the SWPPP. Amendments to the SWPPP/WPCP are required when
there is a change in construction operations, contractor’s work schedule, or field
conditions which may affect the discharge of pollutants, when any condition of
the Department’s Permits are violated, annually prior to the start of the rainy
season, or any other time that the RE deems necessary.

Ensure that the contractor submits Notices of Discharge in a timely manner.
Whenever a discharge of sediment or other pollutants occurs, the RE must receive
a Notice of Discharge from the contractor (Attachment K of the SWPPP) within
the time frame specified in the Special Provisions. The RE shall draft a Notice of
Potential Non-Compliance for submittal to the District Construction Storm Water
Coordinator (DCSWC) and the NPDES Coordinator for submittal to the RWQCB.

Inform the contractor of SWPPP nonconformance, Notice(s) of Violation(s)
(NOVs), Administrative Civil Liabilities (ACLs) and other regulatory enforcement
actions and maintain written documentation of communications with contractor
and regulatory agencies
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If nonconformance occurs, take appropriate contractual sanctions against the
contractor based on the nature and severity of the situation. Sanctions are
outlined in Section 2.5 “Contract Enforcement Procedures.”

Ensure that the contractor is paid only for water pollution control work actually
performed. If in a given month no work is completed under the water pollution
control cost breakdown, the contractor is not to be paid any portion of the lump
sum for that monthly estimate.

Before Contract Acceptance:

As required by the contract, determine that all slopes are stabilized

Require the contractor to remove temporary BMPs such as silt fences or other
measures that are not a part of permanent erosion control or that the District
maintenance unit has not requested them to be left in place

Conduct a final walk-through of the project area with the Maintenance
Superintendent of Region Manager

Upon meeting final soil stabilization requirements, file Form CEM-2003
Notification of Completion of Construction, with the RWQCB (or confirm that the
appropriate District staff, the Construction Storm Water Coordinator or the
NPDES Coordinator completes this item)

2.4.2 Assistant Resident Engineer / Inspector / Structures

Representative

These staff members are the Department’s first line of defense on the construction site.
Completing SWPPP inspections and timely reporting to the RE of missing,
improperly implemented, or inadequately maintained BMPs are the Assistant RE,
Inspector, and Structure Representative responsibilities. It is critical that these staff
members are well trained in proper BMP installation and are familiar with the SWPPP
contract Special Provisions. They also may be assigned the responsibility to:

Review and become familiar with the SWPPP/WPCP
Conduct the site storm water inspections

Prepare special daily reports on storm water pollution prevention. Record all
storm water management activities, or inactivity and conversations with the
contractor regarding storm water pollution prevention. Record site visits from
regulatory agencies such as RWQCB or EPA, and any inspection the agencies
perform

Monitor the weather reports of the National Weather Service for rainfall
predictions. If rainfall is predicted, direct the contractor to deploy appropriate
BMPs as identified by the SWPPP/WPCP
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Inform the RE immediately of any problems with BMPs during the
implementation of the SWPPP/WPCP and any observed discharges

Identify changes in construction that may require amendments to the
SWPPP /WPCP and notify the RE of these findings

For sites covered by permits, confirm site access and the safety of representatives
of regulatory agencies and local agencies when they are on site for any reason

File field reports and documentation in Category 20 of project files.

2.4.3 Construction Storm Water Coordinator

Review and recommend corrections to the SWPPP/WPCP prior to the RE
providing written approval

Present the Department’s storm water contract enforcement procedures with the
contractor during the pre-construction meeting

Provide assistance inspections on a regular basis

Assist RE with preparation of Notice of Potential Non-Compliance reports, and
with written responses to regulatory agency actions. Forward copies of Notice of
Potential Non-compliance to the NPDES Coordinator for submittal to the
RWQCB.

Ensure that field construction personnel are appropriately trained

2.4.4 Department’s Compliance Inspection Team

Perform compliance inspections and review project files, Category 20
Provide timely inspection reports

Recommend actions or methods that would bring nonconformance projects into
comformance

Report to District, Headquarters Division of Environmental Analysis,
Headquarters Division of Construction and the SWRCB all compliance ratings

2.5 Contract Enforcement Procedures

If nonconformance occurs, the RE must take appropriate contractual sanctions against
the contractor based on the nature and severity of the situation. The Standard
Specification and the Contract Special Provisions provide several levels of sanction
that may be enforced on a progressive basis to attain comformance. Serious
discharges or an imminent threat of discharge on a project may require an immediate
escalation to a higher level of enforcement.
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2.5.1 Methods of Discovery of Nonconformance

Evidence of nonconformance may come from one of several sources:

Site assessment (visual) - Some noncomformance issues are obvious and can be
noticed without specifically inspecting for them. These nonconformance issues
may be easily noticed as the RE or Inspector is driving through the job site on the
way to the office or when inspecting other activities. Such nonconformance could
include wind erosion, tracking onto local streets, poor housekeeping, location of
concrete washouts, and BMP installations.

Monitoring - Nonconformance may be discovered through regular inspections or
routine monitoring. This could include the RE’s daily reports, weekly or biweekly
SWPPP inspections, or analytical testing that is being done either voluntarily or as
a condition of the Department’s Permits. The contractor may also be in
nonconformance for failure to comply with administrative requirements such as
conducting and submitting inspection reports, annual certifications,
SWPPP/WPCP Amendments, etc.

The RE’s daily reports, weekly or biweekly SWPPP inspections, or analytical
testing that is conducted either voluntarily or as a condition of the Department’s
Permit

Contractor’s failure to comply with administrative requirements, such as
submitting inspection reports, annual certifications, SWPPP/WPCP Amendments.

Department’s Compliance Inspection reports

Complaints from the public - Complaints may come directly to the RE or by
means of the Public Information Office. If complaints from the public are not
investigated and responded to immediately, they often result in complaints being
tiled with the RWQCB. The RWQCB is mandated to follow up on all public
complaints, and will generally follow up with a site inspection and may initiate an
enforcement action.

Discharges (observed or reported) - Discharges of sediment or other pollutants
from the project site due to the failure or lack of a BMP may be observed by the
Department’s staff or reported by a local municipality, regulatory agency,
environmental group, or the general public. Discharges must be reported to the
RWQCB verbally within 24 hours, and in writing within 14 days or 30 days
depending on the type of nonconformance.

2.5.2 Reporting Potential Non-Compliance

The required text in the SWPPP and WPCP Preparation Manual (Preparation Manual)
states that “if a discharge occurs or if the project receives a written notice or order
from any regulatory agency, the contractor will immediately notify the Engineer and
will file a written report to the RE within 7 days (3 days in District 11 due to Consent
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Decree) of the discharge event, notice, or order. Corrective measures will be
implemented immediately following the discharge, notice or order.” A sample
discharge form is provided in Attachment K of the Preparation Manual. All discharges
shall be documented on a Discharge Reporting Log using the example form in
Appendix A, Attachment U of the Preparation Manual. Discharges requiring reporting
include:

m  Storm water from a DSA discharged to a waterway without treatment by a
temporary construction BMP

m  Non-storm water, except conditionally exempted discharges, discharged to a
waterway or a storm drain system without treatment by an approved control
measure (BMP)

m  Storm water discharged to a waterway or a storm drain system where the control
measures (BMPs) have been overwhelmed or not properly maintained or installed

m  Storm water runoff containing hazardous substances from spills discharged to a
waterway or storm drain system

m  Where water quality sample results from a 303(d) stream listed for
sediment/siltation or turbidity indicate elevated levels of sediment/siltation or
turbidity in downstream samples

m  Where water quality sample results indicate elevated levels of non-visible
pollutants

m  Other discharge reporting directed by the RE

Samples of letters sent to contractors relating to discharge reporting, for failure to
implement BMPs, or any other nonconformance with contract water pollution control
special provisions are included in Appendix B. At a minimum, the letter must
include the following;:

m  Documentation of discharge or deficiency

m A request for corrective action by a certain date and no later that the next rain
event

The Resident Engineer’s Responsibility:

When a discharge occurs on a project, the RE shall notify the DCSWC of the discharge
and determine if the discharge requires reporting to the RWQCB. If the discharge is
determined reportable, the DCSWC and the RE shall review the Department’s NPDES
Permit and SWMP to determine the appropriate reporting timeframes. Specific
reporting requirements are outlined in Section 9.4 of the SWMP that is included in
Appendix A.
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The DCSWC or RE shall notify the NPDES Coordinator of the discharge for the
NPDES Coordinator to verbally report the discharge to the RWQCB. Per the
Department’s Permit, “The Department shall immediately notify the RWQCB by
telephone, not later than 24 hours, whenever an adverse condition occurs as a result
of a discharge... ”

The RE shall then prepare a draft Notice of Potential Non-Compliance for submittal to
the DCSWC, who forwards it to the NPDES Coordinator for submittal to the RWQCB.
A Sample Notice of Potential Non-Compliance is included in Appendix C-1. The RE
should use the contractor’s Report of Discharge as a basis for preparing the Notice of
Potential Non-compliance, as well as known facts about the discharge. The
contractor’s Report of Discharge may be included as an attachment to the Notice of
Potential Non-compliance. If the contractor does not submit a Notice of Discharge in
the time frame required by the contract Special Provisions, the RE should take
immediate contractual enforcement action as outlined in the following sub-section.

2.5.3 Contractual Enforcement

The Department’s Permit makes the Department responsible for storm water
pollution control on the Department’s Right-of-Way. Contract documents (i.e.,
Standard Specifications, Contract Special Provisions, Plans, etc.) make the contractor
responsible for implementation of water pollution control practices on their project.
The RE should use a progressive contract enforcement policy and be ready to escalate
action immediately when a contractor fails to respond in a timely manner.

If the contractor or the Engineer identifies a deficiency in the implementation of the
approved SWPPP or Amendments, and the deficiency is not corrected immediately or
by a date requested by the contractor and approved by the RE in writing, the project
is in nonconformance with the “Water Pollution Control” section of the contract
Special Provisions. A verbal notification should be given and a letter should be sent to
the contractor stating the nonconformance and outlining the possible penalties, or
contract enforcement actions, that may be taken. For more serious nonconformance,
immediate contract sanctions may be necessary. If nonconformance continues actions
shall be escalated until conformance is achieved. Sample letters to the contractor for
various levels of nonconformance are included in Appendix B. Recommended
enforcement to maintain storm water conformance are detailed below:

2.5.3.1 Payment of Water Pollution Control Lump Sum

If the contractor is being paid a portion of the lump sum as a percentage of the total
contract working days completed, that payment should be withheld in any month
that the contractor fails to fully implement the required water pollution control
practices. The contractor can then be paid for the withheld portion on the next
monthly pay estimate if the contractor has properly complied with water pollution
control requirements.

A more effective payment method for the water pollution control lump sum is to pay
for water pollution control work as it is performed. When a cost breakdown for the



Section 2
Contract Enforcement

lump sum for Water Pollution Control has been submitted and approved, the
contractor should be paid according to actual work completed under that cost break
down. Payment for water pollution control according to the cost breakdown
encourages timely installation of BMPs because it more fairly compensates the
contractor in a month in which they implement a large number of BMPs, such as the
month preceding the start of the rainy season when soil stabilization and sediment
controls are installed. It allows for no payment under the water pollution control
lump sum in a month that no water pollution control work is completed.

2.5.3.2 Retention of 25% of Monthly Progress Estimate Payment

The first level of penalty to the contractor for nonconformance with the Water
Pollution Control Section is the retention of a portion of the monthly progress pay
estimate.

Per Standard Special Provisions 10-1.02:

During the first estimate period that the contractor fails to conform to the provisions in this
section, “Water Pollution Control,” the Department may retain an amount equal to 25 percent
of the estimated value of the contract work performed.

The retention of funds under this provision is for the contractor’s failure to implement
proper water pollution control on the project. This retention is in addition to other
retention amounts required by the contract, and must be released for payment on the
next monthly estimate for partial payment following the date when approved water
pollution control measures have been implemented and maintained, and when water
pollution has been adequately controlled, as determined by the RE. For additional
details and procedures involving retentions, refer to Section 3-908 of the Construction
Manual. See sample letter in Appendix B-2.

2.5.3.3 Discharge of Subcontractor or Worker

If a subcontractor or a worker on a project shows a disregard for storm water
pollution prevention requirements or does not have sufficient training to perform the
work in a manner consistent with the approved SWPPP/WPCP, the RE may direct
that individual or subcontractor to be removed from the project.

Per Standard Provision 5-1.12:

If any subcontractor or person employed by the contractor shall appear to the Engineer to be
incompetent or to act in a disorderly or improper manner, they shall be discharged immediately
on the request of the Engineer, and that person shall not again be employed on the work.

CB 03-06 further details the procedure for removal of worker from a project and
allows for a request for reinstatement. See sample letter in Appendix B-3.
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2.5.3.4 Temporary Suspension of Work

If immediate action is required due to the imminent threat of discharge or regulatory
action, or if the contractor does not respond to written notification of deficiency in a
timely manner, the RE shall suspend work on the project.

Per Standard Specification 8-1.05:

The Engineer shall have the authority to suspend the work wholly or in part, ... for any time
period as the Engineer deems necessary due to the failure on the part of the contractor to carry
out orders given, or to perform any provision of the contract.

A letter ordering the suspension of work must include references to applicable
sections of the specifications and, if possible, state the conditions under which work
may be resumed. The RE may choose to suspend only the work that is contributing to
or causing contract nonconformance. If the contractor continues to fail to take
adequate action, the RE can subsequently suspend all work. When all work on the
project is suspended, the only work that can be done on the project is Water Pollution
Control work. Refer to Section 3-804 of the Construction Manual for procedures on
Temporary Suspension of Work. See sample letter to Contractor in Appendix B-4.

2.5.3.5 Retention of Progress Payment for Fines and Penalties

When regulatory enforcement actions propose, assess or levy fines due to the
contractor’s violation of the Department’s Permits, the SWPPP/WPCP, or Federal or
State law, the RE may retain funds from the monthly progress payment up to the total
amount of the fines. For retention under this provision, the RE must first give the
contractor 30 days written notice prior to withholding the funds.

Per Standard Special Provisions 10-1.02:

Notwithstanding any other remedies authorized by law, the Department may retain money
due the contractor under the contract, in an amount determined by the Department, up to and
including the entire amount of Penalties proposed, assessed, or levied as a result of the
contractor’s violation of the Permits, the Manual, or Federal or State law, requlations or
requirements.

In the case where a regulatory agency identifies a failure to comply with the Permits and
permit modifications, the Manuals, or other Federal, State or local requirements, the
Department must give the contractor 30 days notice of the Department’s intention to retain
funds. No additional funds are retained if the amount to be retained does not exceed the
amount being withheld form partial payments per Section 9-1.06, “Partial Payments.” Also,
if it is later determined the state is not liable for the entire amount of the Cost and Liabilities
assessed or proposed for which the retention was made, the Department will pay the contractor
interest on the retained funds.

For additional details on Retentions, see the Construction Manual Section 3-909. See
sample letter in Appendix B-5.
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2.5.3.6 Administrative Deduction

Deductions (as opposed to retentions) are those amounts held back for specific
purposes. The RE must identify, initiate, and control all deductions. As soon as a
final determination is made as to the amount of a fine or penalty to the State due to
the contractor’s violation of the Department’s Permits, the SWPPP/WPCP, or Federal
or State law, regulations or requirements, that amount shall be deducted from the
payment due to the contractor. For additional details see Section 3-908 of the
Construction Manual.

2.5.3.7 Termination of Control

If, after the withholding of progress payments and suspension of work, a contractor
does not respond to the direction of the RE to comply with water pollution control
requirements, the RE may mobilize another contractor or Department’s maintenance
personnel to complete the work.

Per the Standard Specifications section 8-1.08:

Failure to supply an adequate working force, or material of proper quality, or failure to comply
with Section 10262 of the State Contract Act, or in any other respect to prosecute the work
with the diligence and force specified by the contract, is grounds for termination of the
contractor’s control over the work and for taking over the work by the State as provided in the
State Contract Act.

Termination of control requires concurrence of the project construction engineer and
the construction field coordinator. The district construction deputy director must
send a request to the Division of Construction Chief to start the termination process.

For more details regarding termination of control, see Section 3-807 of the Construction
Manual. See sample letter in Appendix B-6.

2.5.3.8 Termination of Contract

The Standard Specifications specify the contractual requirement s for termination
when the District Director determines, (and the Deputy Director of Project Delivery
approves) that it is in the Department’s best interest not to continue with a project.

Per Standard Specifications 8-1.11:

The contract may be terminated by the Director when termination is authorized by Section
7-1.125, “Legal Actions Against the Department,” Section 7-1.165, “Damage by Storm,
Flood, Tsunami or Earthquake,” or by other provisions of the contract which authorize
termination.

To initiate contract termination, the District Director must write a letter to the
Division of Construction Chief stating the reasons for requesting the termination. The
letter should include the following information:
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m  Reasons for the termination

m  Work performed

s Work yet to be performed

®m  Any information pertaining to the advertisement date of the new contract

If the Division Construction Chief concurs and the Deputy Director of Project
Delivery approves, the Division of Construction Chief will issue a letter to the
contractor notify the contractor that the Department will terminate the contract. See
Section 3-810 of the Construction Manual for a more complete description of this
process.
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3.1 State Water Resources Control Board / Regional
Water Quality Control Board

The primary agency for water pollution regulation in California is the State Water
Resources Control Board (SWRCB) and the nine Regional Water Quality Control
Boards (RWQCBs). The RWQCBs conduct the implementation and enforcement of
those regulations. The RWQCBs use a progressive enforcement policy consisting of
an escalating series of actions. For some violations, an informal response such as a
phone call or a staff enforcement letter may be used. For more serious or continuing
violations, they may issue a monetary fine or a Cease and Desist Order (CDO) until
compliance is achieved. A full copy of the SWRCB /RWQCB Enforcement Guidelines
is available at http://www.swrcb.ca.gov/plnspols/wqgep.doc Discussions of the
enforcement actions that may apply to the Department’s construction activities are
detailed in the following sections.

3.1.1 Informal Actions
3.1.1.1 Verbal Enforcement Actions and Enforcement Letters

RWQCB staff may contact the RE either by phone or in person to inform them of a
specific violation. The verbal contact may be followed with an enforcement letter
signed by a senior staff member.

3.1.1.2 Notices of Violation (NOV)

A NOV is the highest level of informal enforcement action. It is signed by the
Executive Officer of the RWQCB and includes a summary of potential enforcement
options available for the specific non-compliance identified. A NOV may include a
request for a written response. Whether or not the NOV requests a written response,
a NOV should always be responded to in writing. Failure to respond adequately to a
NOV will result in an escalation to a formal enforcement action. Examples of
appropriate responses are included in Appendix C-2.

3.1.2 Formal Enforcement Actions
3.1.2.1 Notice to Comply

This enforcement action is issued by the RWQCB to issue citations for minor
violations of the California Water Code. The violations listed below are considered
minor violations for this purpose:

m Inadvertent omissions or deficiencies in record keeping that do not prevent an
overall compliance determination

m  Records (including WDRs) not physically available at the time of the inspection
provided the records do exist and can be produced in a timely manner

3-1
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m Inadvertent violations of insignificant administrative provisions that do not
involve a discharge of waste or a threat thereof

m  Failure to have permits available during an inspection

m  Violations that result in an insignificant discharge of waste or a threat thereof,
provided however, there is no significant threat to human health, safety, welfare
or the environment

Violations not considered minor in nature include:
m  Any knowing, willful, or intentional violation of Division 7 (commencing with
Section 13000) of the California Water Code

m  Any violation that enables the violator to benefit economically from non-
compliance either by realizing reduced costs or by gaining a competitive
advantage

m  Chronic violation or violations committed by a recalcitrant violator
m  Violations that cannot be corrected within 30 days

3.1.2.2 Notice of Storm Water Non-Compliance

A Notice of Storm Water Non-Compliance may be issued when a project fails to file a
NOC to obtain coverage or fails to file a construction Annual Certification. It is
important that the RE verifies that the project manager has filed a NOC and that a
copy is included in the project SWPPP (Attachment F of the SWPPP). If after two
notices a discharger fails to file for coverage, mandatory civil liabilities (fines) will be
assessed.

3.1.2.3 Technical Reports and Violations

If a project is discharging, has had a discharge, or is suspected of having discharged,
the California Water Code allows the RWQCB to conduct investigations and to
require technical or monitoring reports from the discharger. This will require
supplying specific documentation of material reports and water quality tests, and
may be required on a regular basis for the duration of the project or beyond. Failure
to comply is a priority violation and may result in Administrative Civil Liability. See
sample letter in Appendix C-3.

3.1.2.4 Cleanup and Abatement Order (CAO)

This enforcement is issued to a discharger who “has discharged or discharges waste
in violation of a waste discharge requirement, or who has caused or permitted, causes
or permits, or threatens to cause or permit any waste to be discharged or deposited
where it is, or probably will be, discharged in to waters of the state and creates, or
threatens to create, a condition of pollution or nuisance.” The CAO requires cleanup
or remedial action to be taken by the discharger. It may also require technical and
monitoring reports. The CAO may also require that the discharger reimburse
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RWQCB staff oversight costs. Violations of CAOs likely will trigger further
enforcement actions such as ACL, Time Schedule Orders (TSO) or referral to the State
Attorney General.

3.1.2.5 Time Schedule Order (TSO)

A Section 13300 TSO requires a discharger to submit a time schedule for the actions
that the discharger will take to address actual or threatened discharges. A Section
13308 TSO will prescribe a civil penalty if compliance is not achieved in accordance
with the time schedule.

3.1.2.6 Cease and Desist Order (CDO)

Cease and Desist enforcement actions are often issued to dischargers with chronic
non-compliance problems that do not have short -term solutions. A CDO will usually
contain a compliance schedule, including interim deadlines (if appropriate), interim
effluent limits (if appropriate), and a final compliance date. Violations of CDO should
trigger further enforcement in the form an ACL, or referral to the State Attorney
General.

3.1.2.7 Modification or Rescission of Waste Discharge Requirements

In the relatively rare case of a project being subject to Waste Discharge Requirements
(WDRs), the WDR can be modified or rescinded in response to violations. This could
seriously impact the progress of the project or even effectively shut the project down.
Depending on the circumstances, this action may be enforced for failure to pay fees,
penalties, or liabilities for discharges that adversely affect beneficial uses of the waters
of the state, or for violation of the SWRCB WDRs.

3.1.2.8 Administrative Civil Liability (ACL)

ACLs are monetary assessments imposed by the RWQCB or the SWRCB. The
California Water Code authorizes the Executive Officers of the RWQCBs and in
certain instances, the SWRCB Executive Director to issue an ACL complaint. An ACL
complaint describes the violation and provision of law authorizing imposition of the
civil liability, proposes a specific civil liability, and informs the recipient that a public
hearing will be held within 60 days after the complaint is served. It is the policy of the
SWRCB that a public comment period should be provided prior to the settlement of
any ACL. After review of the comments, the executive officer may withdraw or
redraft and re-issue the complaint.

Upon receipt of an ACL complaint the discharger(s) may waive its right to a public
hearing and pay the liability, negotiate a settlement, or appear at the SWRCB or
RWQCB hearing to dispute the complaint. Following a hearing, the RWQCB or
SWRCB will consider whether to affirm, modify, or reject the liability. If it is decided
to adopt the ACL Order, it may be for an amount that is greater or less than the
amount proposed in the complaint but may not exceed the maximum statutory
liability. If the Executive Officer decides to dismiss the liability prior to the hearing,
the Executive Officer must withdraw the complaint.
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The RWQCB or SWRCB may allow the portions of the liability to be satisfied through
the successful completion of a Supplemental Environmental Project (SEP) and /or a
Compliance Project (CP). The remaining portion of the liability is paid to the State
Cleanup and Abatement Account or other fund or account as authorized by statute.

Determining the Amount of an ACL

The California Water Code lists a number of factors that must be taken into
consideration when setting ACLs. California Water Code Section 13385(e) governing
ACL amounts for violation subject to the CWA, states:

The regional board, the state board, or the superior court, as the case may be shall take into
consideration the nature, circumstance, extent, and gravity of the violation or violations,
whether the discharge is susceptible to cleanup or abatement, the degree of toxicity of the
discharge, and with respect to the violator, the ability to pay, the effect on ability to continue in
business, any voluntary cleanup efforts undertaken, any prior history of violation, the degree
of culpability, economic benefit or savings ,if any, resulting from the violation, and other
matters as justice may require. At a minimum, liability shall be assessed at a level that
recovers the economic benefits, if any, derived from the acts that constitute the violation.

Examples of some of the violations and the associated penalties:

m  Up to $1,000 per day for discharging without a permit ($5,000 per day for non-
NPDES discharges if hazardous waste is involved and violation is due to
negligence)

m  Up to $1,000 per day for failing or refusing to furnish technical or monitoring
reports or falsifying information therein ($5,000 per day for non-NPDES
discharges if hazardous waste is involved and there is a knowing violation)

m  Up to $20,000 per day for failing to notify the Office of Emergency Services (OES)
of a discharge of hazardous substances that exceeds the reportable quantity or
more than 1000 gallons of sewage

m  Not less than $500 or more than $5,000 per day for each day of failure to notify
OES of a discharge of any oil or product in or on the waters of the state

m  Up to $10,000 per day for violations of time schedules

m  Up to $10 per gallon of waste discharged, or up to $5,000 per day of violation
Petitions

Persons affected by most formal enforcements by a RWQCB may file petitions with

the SWRCB for review. The petition must be received by the SWRCB within 30 days
of the RWQCB action. See sample letter in Appendix C-4.
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3.1.2.9 Referrals for Criminal Action

Enforcement actions taken by the RWQCB are administrative or civil actions. In some
cases where there is reason to believe that specific individuals or entities have
engaged in criminal conduct, The RWQCB or SWRCB can refer the case to the USEPA
Criminal Division, the State Attorney General, or the appropriate county District
Attorney or City Attorney to seek criminal prosecution. Under criminal law,
individual persons, as well as responsible parties in public agencies and business
entities, may be subject to fines or imprisonment. Note that the maximum per-day or
per-gallon civil monetary remedies are two to ten times higher when imposed by the
courts instead of the RWQCB.

3.2 United States Environmental Protection Agency
(USEPA)

USEPA has delegated administration of the federal National Pollutant Discharge
Elimination System (NPDES) Program in California to the SWRCB and the nine
RWQCBs. The USEPA reserves the authority to apply fines in addition to fines issued
by the RWQCBs under the State Water Code. Federal environmental regulations
based on the Clean Water Act allow the EPA to levy fines on dischargers of up to
$27,500 per day per violation.

3.3 California Department of Fish and Game

Section 1601 of the Fish and Game Code requires that public agencies such as the
Department reach an agreement with the California Department of Fish and Game if
the proposed work affects a waterway. Violations may include causing dirt and
sediment to enter the waters of the state; using creosoted timbers in the waters of the
state, and placing petroleum products, (such as asphalt or diesel), into, or where they
can get into, the waters of the state. Violations of the agreement are punishable by
fines, imprisonment, or both. A schedule of Fish and Game Bail and Penalties is
available at http:/ /www.dfg.ca.gov/enforcement/2000bail. pdf.

3.4 Municipal Separate Storm Sewer System (MS4s)

When sediment or pollutants from the Department’s Right-of-Way discharge to a
local storm water system, those discharges are subject to enforcement by the local
jurisdiction. Enforcement procedures may vary, but may include citations for code
enforcement violation that range from as little as $50 to the maximum amount
allowed under the State Water Code. Some municipalities will issue citations directly
to the contractor or the individual person responsible for the discharge.

3.5 Emergency Response Conditions

When conditions arise that require the Department to conduct emergency activities to
protect public health, safety and property, these conditions may result in the
Department or contractor not implementing some of the water pollution control
elements required by the Department’s Permit, General Construction Permit, SWMP,
or the project’'s SWPPP/WPCP. Such incidents are not considered noncompliance
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pursuant to Section B(8) of the Department’s Permit, General Construction Permit -
Fact Sheet page 2, Section 1.3.4 in the SWMP and in accordance with the Federal Code
of Regulations 40 CFR Section 122.41(n)(1) through (4) which addresses upsets, such
as emergency response for public safety. Upset means an exceptional incident in
which there is an unintentional and temporary noncompliance with technology based
permit effluent limitations because of factors beyond the reasonable control of the
permittee. An upset does not include noncompliance to the extent caused by
operational error, improperly designed treatment facilities, inadequate treatment
facilities, lack of preventive maintenance, or careless or improper operation. See
sample letter in Appendix C-5.
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Website addresses of Referenced Documents

Federal Clean Water Act (CWA)
http://www4.law.cornell.edu/uscode/33/ch26.html

Porter-Cologne Act
http://www.swrcb.ca.gov/water_laws/docs/portercologne2003.pdf

SWRCB / RWQCB — Water Quality Enforcement Policy
http://www.swrcb.ca.gov/plnspols/wgep.doc

California Department of Transportation Permit (Department’s Permit)
http://www.swrcb.ca.gov/stormwtr/docs/factsheet.doc

General Construction Permit (General Permit)
http://www.swrcb.ca.gov/stormwtr/docs/finalconstpermit120602.doc

California Department of Fish & Game Bail and Penalty Schedule
http://www.dfg.ca.gov/enforcement/2000bail.pdf

Caltrans Storm Water Management Plan (SWMP)
http://www.dot.ca.egov/hg/env/stormwater/special/index.htm

Caltrans Storm Water Quality Practice Guidelines (Practice Guidelines)
http://www.dot.ca.gov/hg/env/stormwater/special/index.htm

Caltrans SWPPP/WPCP Preparation Manual (Preparation Manual)
http://www.dot.ca.gov/hg/construc/stormwater/manuals.htm

Caltrans Construction Site BMP Manual (BMP Manual)
http://www.dot.ca.gov/hg/construc/stormwater/manuals.htm
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