Volume II:  Section 2 ( DMMP Comments and Responses

U. S. Environmental Protection Agency 8/20/1999
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Mr. Jeffrey A. Lindley
Division Administrator
Federal Highways Administration, Ca.hfonua Division
980 9th Street, Suite 400

Sacramento, California 95814
Dear Mr. Lindley:

Thank you for the opportunity to revtewthe revised Dredged Material Management Plan for the
San Francisco-Oakland Bay Bridge East Span Project (DMMP) dated June 1999. The revised
DMMP reflects the ongoing efforts of our respective staff since November 1998 and we
appreciate Federal Highways and the California Department of Trausportation (Caltrans)
considering EPA’s comments on the administrative draft DMMP in preparing this revised
document. We have reviewed the DMMP and provide our comments in accordance with the
Clean Water Act (including the Section 404(b)(1) Guidélines), Clean Air Act and the Nationa!
Environmental Policy Act: Our comments are also based on the proposed project’s consistency
with the Long Term Management Strategy for dredged material mansgement in the San
Francisco Bay area (LTMS).

Disposal Alternatives -

EPA. commends the proponent agencies for the improvement in the discussion of disposal
alternatives. We concur with the selection of Option A as the preferred alternative and Least
Environmentally Damaging Practicable Alternative (LEDPA) ‘We recommend Option F if
Option A is determined to be not practicable.

Bﬁﬂgé Alignment Alternatives

The DMMP does not identify the bridge alignment that would be part of the preferred alternative
or LEDPA. It does, however, describe six practicable alternatives: Alignment N-6, with
maximum volume and area of dredging; Alignment N-6, with trestle/falsework; Alignment N-2,
piaximum dredging; Alignment N-2, trestle/falsework; Alignment S-4, maxiroum dredging;
Alignment §-4, trestie/falsework. The DMMP indicates that Alignments N-6 and N-2 are
expected to result in essmhally the same impacts.

Based on information in the DMMP, the Supplemental Draft Section d(f) Evaluation and the
Draft EIS for the project, EPA has determined the following:

o Alternative S-4 would impact a total of 0.64 acres of special aquatic sites (eclgrass beds and
mudflats);
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[image: image2.jpg]= Altemative S-4 also has the feast adverse effect on historical resources, but is expected to
havea greater impact on potemtial Scotion 4(£) resouroes (e.g., public parks, recreation aress),
specifically, the proposed Gateway Par, at the Oskiand toushdown.,

* The two proposed northem aligoments (N-2 and N-6) would iinpact between 2.2 acres
('lower limit” dredging scenatio) and 7.1 sores ("upper limit") of special aquatic sites.

= Construction of Alternative N6 or N-2 using tresife/falsework rathier than dredging a
‘onstruction acoess channel reduces impacts to aguatic resotrocs relative toths "uppes limit™

* The N-2 or N-6 alignment with trostlefalsework would produce the minimum volume of
dredged material, and therefors is expected to result in the minimum impacts atany disposal
site(s).

‘We look forward t working with your agency and Caltrans to dovelop 1 preferred alternative
aud LEDPA alignment.

Compensatory Mitigation

BPA concurs with the proposed 3:1 compensatory mitigation ratio for the foss of speciel aquatic
sites. Consistent with the Séction 404 ()(1) Guidielines, however, we strongly recommend that
compeasatory mitdgation be undertaken f advance of permitted actions that will impact waters
ofthe U, Morcover, the DMMP ncither fully descsibes the fiming or type of miigation that
is planned, nor does it idenify potential mitigation site(s). We would lke to work Witk your
‘gency and Caltrans fo addrees this issue prior to publication of the FEIS.

Consistency with LTMS

‘With respect to the DMMP's discussion of the propased project’s consistency with LTMS, we
‘wishto clarify some misconceptions in Section 6.1 ofthe document We rote that both 1997 and
1598 were unusval years asregards "now work" dredging projects i San Francisco Bay, During
theso yeirs, two major port despening projects, at the Port of Qalkland and Port of Rickmond,
occurred. The volumes of dredged material associated with these projects skewed both the total
‘volume of matezial dredged in the Bay, as well es the petcentage of malerial disposed ot the San
Franciseo Deep Ocean Disposal Site (SB-DODS). These two projects do not constitue 4 “rapid
increase in mow projects” as stated on page 6-2, but rather a one-fime confluense of two magjor
projects.

Citing the relatively high percentages of new work dredging volumes in 1997 and 1998, the
IDMMP states that a shoriconing of the LTMS s a "tack of forecast of the relative contributions
of outine (maintennce) and new work projects". As discusscd ahove, however, 1997 and 1998
are not indicative of normal circnmstances in the Bay area and the LTMS dredging volume
forecast appropriately focuses on maintensnce projects. The DMMP also states that LTMS
‘palicy is to disoourage in-Bay disposal of dredged material. LTMS policy is to discourage all
in-Bay disposal, recognizing that practicable altematives may not exist for all projeots, For
example, the Corps s proposing to disposc maintenance material from the Port of Oakland at
SF-DODS this fisoa! year. In addition, the Port of Oskland’s proposed 50-foct despening (aew
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[image: image3.jpg]work) project is expected to use nearly 100% of the dredged material bereficially (at Hamilton
and in the Middle Harbor Enhancement Project).

The DMMP also suggests that dredged material volumes associated with the ori ginally proposed
San Francisco Oakland Bay Bridge (SFO-BB) retrofit project (determined suitable for in-Bay
disposal in 1997) may be considered an "allotment" that the project proponents can "bank on",
This is a misconception. The LTMS agencies have not issued allotments to any dredgers.and are
unlikely to do so until after the LTMS Management Plan is completed (in fiscal year 2000).
Caltrans should not expect the regulatory agencies to considet the decision regarding the refrofit
project in their evaluation of the proposed project’s disposal alternatives (except as data
available in Tier 1).

Air Quality and General Conformity

In the DMMP, Caltrans states that the FHWA has concluded that "the East Span Project is
subject to the Transportation Conformity Rule and thus does not require a Clean Air Act general
Conformity Assessment." For the following reasons, EPA disagrees with your position and
concludes that a general conformity assessment is required for the non-transportation federal
actions related to the Bay Bridge, such as the ACOE § 404 permit, unless emissions from those
actions have been included in a conforming transportation plan and transportation improvement
program.

Although a basis for the determination is not stated, we assume it is for the reason stated
previously to EPA in a March 10, 1999 conference call--the general conformity criterion found
at § 93.158(a)(5)(ii). That criterion states that an action can be found to conform if:

The action (or portion thereof), as determined by the MPO, is spesifically included in a
current transportation plan-and transportation improvement program which have been
found to conform to the applicable SIP under 40 CFR part 51, subpart T, or 40 CER part
93, subpart A.

EPA disagrees with your assessment of the effect of this criterion. This provision provides that
a general conformity determination can be made for actions that have been included in plans and
TIPs that have previously been found to conform under the transportation conformity rule. In
these situations, the action that the criterion speaks of is not the overall project but the actions
that trigger the general conformity requirements. Since transportation actions, such as FHWA
approval of some aspect of a transportation project, are exempt from the general conformity
requirements (see § 93.153(a)), it follows that the use of the word "action" in the general
conformity regulations means those federal actions that actually trigger general conformity, i.e.,
the CWA § 404 permit and the Coast Guard permit (see the definition of "federal action" at 40
CFR § 93.152).

The criterion found at § 93.158(a)(5)(ii) is applicable, however, only if the emissions from those
actions were actually assessed as part of the trensportation conformity determinations for the Bay
Bridge project. EPA is not aware that any of the transportation conformity determinations
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[image: image4.jpg]associated ‘with this project have included the emissions from these federal actions. We
understand that the only emissions that have been included in the transportation conformity
determinations for this project are vehicular emissions from traffic using the bridge.

EPA’s interpretation of the interplay between transportation and general canformity is supported
not only by a reading of the regulations but also by previously issued EPA guidance on this
matter. The preamble to proposed rule states that the criterion found at 93.158(a)(5)(ii) " 'proposes
that vehicular activity from a Federal action may be determined to conform with the air quality
criteria if the Federal action and its vehicular activity is specifically inclucled in the conforming
[plan and TIP] for the area." 58 Fed. Reg. 13845 (March 15, 1993). In the preamble to final rule,
EPA acknowledges that the proposal provides that "a Federal action that is specifically included
in a conforming transportation plan, would be determined to conform" and states that the "final
rule is clarified to indicate that the MPO must determine that an action ‘is specifically included’
in a conforming plan since the MPO is likely to be better qualified . . ." 58 Fed, Reg. 63241
(Novemnber 30, 1993). .

The General Conformity Questions and Answers (July 13, 1994) provide a similar interpretation
in answering the question "How do the transportation and general conformity rules work
together?™: :

If the action (or portion of it) is subject to the transportation conformity rule, then the
action {or portion) is presumed to conform. If the action (or portion of it) is not subject
to the transportation conformity rule is specifically included in a current conforming
[plan and TIP], then documentation of this is sufficient to determine that the action (or
portion) conforms under the general conformity rule. However, zny project emissions
not accounted for under the transportation conformity regulations would have to be
analyzed according to the requirements set forth by the general conformity rule
(Transportation Conformity, Question 1(a), p. 30.

It is clear from these preamble and Q&A discussions that for this criterior to be applicable, the
emissions from the federal action triggering the general conformity requirements (i.e., the 404
permit) would have to be specifically included in the transportation conformity determination(s).

In examining the caloulated air quality emissions data provided in the DMMP, we believe that
there is a strong potential for the emissions of the Upper Dredging limit alternatives to have an
adverse affect on the Bay Area’s air quality. The DMMP states that during a maximum daily
scenario an estimated 3.8 tons of NOx could be generated. This could pose air quality problems,
particularly during the summer months when the formation of ozone is at its worst. The potential
for four tons per day of NOx to be generated for any number of days, is a compelling reason for
performing a general conformity analysis to determine exactly how much of an effect that may
have on Bay Area air quality. We strongly recommend that FHWA and Caltrans together with
the Army Corps of Engineers, work to preform a general conformity analysis of the emissions
related to the Dredging activities. This information should be included in the Final DMMP, since
it does have bearing on the selection of the LEDPA, as well as the FEIS.
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United States Environmental Protection Agency Letter dated 8/2/99

Comment 1

Your concurrence for Option A as the preferred disposal option is noted.  Your recommendation of Option F if Option A is not practicable is also noted.  The DMMP indicates Option A as the preferred combined reuse/disposal site option based on the information available at this time.  

It should be noted that a Least Environmentally Damaging Practicable Alternative (LEDPA) determination was made on the East Span Project as a whole (not just for dredging and disposal options) in consultation with EPA and the ACOE.  The dredged material reuse/disposal options are not East Span Project alternatives; rather they are options for disposal of dredged materials to be generated by any of the build alternatives.  The East Span Project is a seismic safety project, not a dredging project; therefore the disposal of dredged material is not a factor in determining practicability or comparing alternatives.

Comment 2

The bulleted list in the comment summarizes information presented in the DMMP.  The FEIS includes refined discussions of dredging quantities, impacts, and appropriate mitigation measures in Sections 4.9 — Natural Resources, 4.14.8 — Temporary Impacts, Natural Resources, and 4.14.10 — Construction Excavation and Dredging.

Replacement Alternative N-6 has been identified as the Preferred Alternative and LEDPA.  The LEDPA was identified by EPA and the ACOE after publication of the DMMP.  See Section 2.2.6 of the FEIS for a summary of the LEDPA decision.

Comment 3

The DMMP addresses potential impacts to special aquatic sites resulting from dredging and disposal activities.  Special aquatic sites would also be impacted by other construction activities and by the permanent placement of new structures, as detailed in the FEIS.  Caltrans has refined conceptual mitigation plans in consultation with EPA, ACOE, USFWS, BCDC, RWQCB, and CDFG.  Refined mitigation concepts are presented in Section 4.9.6 — Natural Resources Mitigation and Section 4.14.8 — Temporary Impacts, Natural Resources of the FEIS.  The Conceptual Mitigation Plan for Special Aquatic Sites can be found in Appendix N.

The 3:1 mitigation ratio had been presented as an expected replacement ratio based on early consultation with resource agencies.  In addition to on-site mitigation, the resource agencies have agreed that off-site and out-of-kind mitigation is acceptable.

Comment 4

Where possible, off-site compensatory mitigation will be undertaken before or concurrent with permitted actions that will impact special aquatic sites.  Criteria for screening potential mitigation measures for impacts to special aquatic sites place emphasis on locating mitigation sites within or proximate to the project area.  Therefore, construction sequencing may limit early implementation of some on-site mitigation concepts.

Comment 5

The timing and type of compensatory mitigation that is planned, as well as possible mitigation sites, have been further refined in the FEIS and the Conceptual Mitigation Plan for Special Aquatic Sites.  Modifications to design and construction options that have taken place following the publication of the DMMP have enabled the development of the Conceptual Mitigation Plan and selection of mitigation site options (see Appendix N).  Caltrans has been working with the EPA, ACOE, BCDC, RWQCB, and other State and Federal agencies through the ACOE’s interagency meetings to coordinate the mitigation program.  EPA, ACOE, and the USFWS have provided preliminary agreement on the Conceptual Mitigation Plan.  See Appendix F.

Comment 6

The years of 1997 and 1998 are clearly not indicative of past circumstances in the Bay Area due to the confluence of major projects.  However, given the long-term nature and the scope of the major new projects presently occurring in the nine-county area, it is possible that those dredging volumes are not a one-time occurrence.  The DMMP recognizes the Long-Term Management Strategy (LTMS) policy of discouraging all disposal into the Bay as well as the practical constraints in the implementation of that policy.  Consequently, the DMMP discusses and evaluates a range of alternatives to disposal into the Bay, including an option of 100 percent beneficial reuse of suitable material at Hamilton or other upland/wetland sites that may become available in the course of the East Span Project.

Comment 7

The suitability determination for disposal of dredged materials from the Retrofit Existing Structure Alternative at the Alcatraz site (SF-11) was made when the DMMO was developing the DEIS for the LTMS.  This suitability determination indicated that dredged materials generated from East Span Project construction activities could be similarly determined suitable for disposal into the Bay.  

In developing disposal options, Caltrans did not assume that dredging quantities permitted for the Retrofit Existing Structure Alternative under the BCDC Road Map for dredged material would also apply to the disposal for the replacement alternatives.  The DMMO has conducted a separate process to review the disposal options associated with the replacement alternatives.  A Sediment Sampling and Analysis Report was completed by Caltrans in June 2000.  The DMMO reviewed the report and issued its findings in a letter on October 31, 2000 (see Appendix G for a copy of the letter).  

The DMMO made the following conclusions regarding the disposal of dredged materials:

1) Up to 248,219 cubic meters (324,681 cubic yards) of site sediments are suitable for unconfined aquatic disposal (in-Bay and deep ocean) and;

2)
Up to 319,181 cubic meters (417,503 cubic yards) of site sediments are suitable for beneficial reuse at upland wetland sites.

The Sediment Sampling and Analysis Report completed in June 2000 showed similar results to the Sediment Sampling and Analysis Report prepared for the Retrofit Existing Structure Alternative.

Comment 8

FHWA and Caltrans have concluded that the East Span Project is subject to the Transportation Conformity Rule and not the General Conformity Rule.  Caltrans’ interpretation is that a transportation project which requires a federal action by either FHWA or FTA is only subject to the Transportation Conformity Rule, even in cases where there are additional actions by other federal agencies.  

EPA's concern is based on an assumption that the Transportation Conformity Rule and the conformity analysis for the East Span Project only addresses vehicular emissions from traffic using the bridge.  The Transportation Conformity Rule addresses operational and construction impacts (40 CFR Parts 51 and 93, Sections 93.117, 93.122(d), and 93.123(c)(5)), and the FEIS for the East Span Project addresses project-level operational impacts in Section 4.4 — Air Quality (project-level CO analysis) and construction impacts in Section 4.14.4 — Construction-period Air Quality to demonstrate project-level compliance with the requirements of the Transportation Conformity Rule.  The East Span Project is also included in a conforming transportation plan and program. 

Caltrans would provide an air quality analysis for dredging activities to allow the ACOE to fully comply with the Clean Air Act and issue its permit for the project.

Comment 9

The calculation of a worst-case day was performed to determine what might happen on an absolute worst-case day.  It is not possible to estimate the probability of this scenario happening or on how many days it might occur.  

Since publication of the DMMP, the total project dredging emissions were subdivided into annual emissions and then compared to de minimus thresholds.  It was determined that there would be no exceedences of the thresholds, except for nitrogen oxides, during the first year of construction when access dredging is conducted.  Additional evaluation of first-year construction activities and possible implementation of control measures could be performed by the ACOE and Caltrans, if a general conformity analysis is conducted by the ACOE.

Comment 10

Any general conformity analysis conducted by the ACOE would occur during the permitting phase of the project. 

The air quality emissions resulting from dredging were not included in the LEDPA process because emissions resulting from dredging activities of any of the replacement alternatives would be similar and therefore do not discriminate among project alternatives.  It should be noted that the emission levels for the Retrofit Existing Structure Alternative would be lower than levels associated with the replacement alternatives because less dredging would be required.  This did not have a bearing on the LEDPA process because the Retrofit Existing Structure Alternative does not satisfy the project purpose and need criteria and is therefore not a “practicable” alternative according to the guidelines of the LEDPA alternatives analysis.

Additional iterations of the DMMP will not be prepared, and this FEIS responds to the comments submitted by reviewers.
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