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Chapter 1: General Information

1.1 Introduction

The consideration of cultural resources is a critical part of all phases of project devel-
opment, construction, permitting, right of way, and maintenance activities. The
California Department of Transportation (Caltrans) must comply with federal and
state environmental laws and regulations designed to protect cultural resources signif-
icant in American archaeology, archi-
tecture, history, culture, and
engineering.

Cultural resources are physical or ob-
servable traces of past human activity,

) regardless of significance, in direct asso-
To meet legal requirements for cultur- | ciation with a geographic location,

al resources management, Caltrans including tangible properties possessing

ersonnel must follow the auidelines intangible traditional cultural values. The
P 9 term “cultural resources” typically refers

outlined in the Caltrans Standard En- to prehistoric and historical archaeologi-
vironmental Reference (SER), Volume |c@l sites and built environment resources

. such as buildings, structures or districts.
2: Cultural Resources. The following

is a synopsis of this volume.

Chapter 1 — General Information

The first chapter introduces VVolume 2. It summarizes federal and state historic
preservation laws and provides general background information on cultural resources
management. This chapter identifies Caltrans' cultural resources policies and directs
all units of Caltrans to follow these policies. Chapter 1 also describes the organiza-
tion, roles and responsibilities, and staffing requirements that Caltrans uses to manage
cultural resources.

Chapter 2 — Cultural Resources Procedures

The chapter discusses in detail the Section 106 Programmatic Agreement that governs
Caltrans cultural resources actions on federally-assisted state and local projects: the
Programmatic Agreement Among the Federal Highway Administration, the Advisory
Council on Historic Preservation, the California State Historic Preservation Officer,
and the California Department of Transportation Regarding Compliance with Section
106 of the National Historic Preservation Act as it Pertains to the Administration of
the Federal-Aid Highway Program in California (106 PA). This agreement is includ-
ed as Exhibit 1.1 of the handbook. All actions taken under the 106 PA must be
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conducted by or under the supervision of Caltrans Professionally Qualified Staff

(PQS).

The chapter also discusses in detail the Public Resources Code 5024 Memorandum of
Understanding (PRC 5024 MOU) that governs Caltrans cultural resources actions on
state projects and activities that may affect Caltrans-owned cultural resources: the
2015 Memorandum of Understanding between the California Department of Trans-
portation and the California State Historic Preservation Officer Regarding
Compliance with Public Resources Code Section 5024 and Governor’s Executive Or-
der W-26-92 (PRC 5024 MOU). This agreement is included as Exhibit 1.2 of the
handbook. All actions taken under the PRC 5024 MOU must be conducted by or un-
der the supervision of Caltrans Professionally Qualified Staff (PQS).

Chapter 2 contains instructions for processing cultural resources documents in com-
pliance with federal and state laws. It specifically discusses compliance requirements
of Section 106 of the National Historic Preservation Act and its relationship to Sec-
tion 4(f) of the Department of Transportation Act, and at the state level, the California
Environmental Quality Act and the Public Resources Code. Parallel segments for
federal projects and for state-only projects describe pertinent legislation and compli-
ance procedures, including identification, evaluation, and mitigation. The chapter
discusses the types of reports required to document that cultural resources have been
considered in Caltrans project planning.

Chapter 3 — Native American Consultation

Chapter 3 presents Caltrans policy and procedures for coordination with Native
Americans regarding cultural resources. It describes pertinent legislation and regula-
tions that address Native American concerns and resources, including the federal and
state Native American Graves Protection and Repatriation Act. The chapter sets forth
the policy and procedures for obtaining a Native American Monitor, the roles of
Monitors and Most Likely Descendants, and the issue of confidentiality relative to
Native American cultural resources. It also defines Caltrans' relationship with the
California Native American Heritage Commission (NAHC).

Chapter 4 — Cultural Resources Identification

Chapter 4 discusses the process and procedures for identifying cultural resources
within the project area. The chapter describes the types of cultural resources that Cal-
trans is expected to identify and the appropriate sequence of steps to follow for
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determining whether recordation and evaluation would be necessary. It covers such
topics as defining an Area of Potential Effects, background (or pre-field) research,
initial archaeological and reconnaissance surveys. The final section in the chapter
offers guidance for requesting the appropriate specialists to evaluate cultural re-
sources that were identified in the initial steps as warranting evaluation.

Chapter 5 — Prehistoric Archaeological Resources: Evaluation and
Treatment

Caltrans’ methods and procedures for the evaluation and treatment of prehistoric ar-
chaeological resources are discussed in Chapter 5. There are sections that summarize
Caltrans archaeological policies and describe Caltrans procedures to define and eval-
uate archaeological sites, conduct data recovery, and prepare the pertinent technical
reports. Guidance is offered for field safety, preparing Archaeological Survey Re-
ports (ASR), Excavation Proposals, Extended Phase | reports, Archaeological
Evaluation Reports (AER), Phase 1l proposals and reports, and Data Recovery Plans.
The chapter provides information on construction monitoring, environmentally sensi-
tive areas, archaeological permits, and archaeological procedures to follow in the
event of post-review discoveries or for activities not related to projects.

Chapter 6 — Historical Archaeological Resources: Evaluation and
Treatment

Chapter 6 details Caltrans' methods and procedures for evaluating and treating ar-
chaeological sites from California’s historic period. There are sections that
summarize Caltrans archaeological policies and that describe Caltrans procedures to
define and evaluate historical archaeological sites, conduct archival research and in-
terviews, evaluate sites without excavation, prepare excavation proposals, conduct
data recovery, and prepare pertinent technical reports. Guidance is offered for prepar-
ing Historical Resources Evaluation Reports (HRER) that evaluate historical
archaeological sites, as well as Excavation Proposals, Extended Phase | and Phase 11
Reports, Treatment Plans, and Data Recovery Plans. There is also a section on field
safety with particular emphasis on hazardous materials that may be encountered in
historical archaeological sites.

Chapter 7 — Built-Environment Resources: Evaluation and Treatment

Chapter 7 outlines Caltrans' methods and procedures for recording, evaluating, and
treating buildings, bridges, structures, objects, non-archaeological sites, and districts
composed of such built features. There are sections that summarize Caltrans history
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and architectural history policies and that describe Caltrans procedures to evaluate
built cultural resources, the relationship between research and evaluation, and step-
by-step procedures for processing HRERs. Chapter 7 offers mitigation options to be
considered when historic properties may be affected by proposed transportation pro-
jects. Lastly, the chapter also explains Caltrans' legal responsibility for maintaining
its historic buildings and structures.

1.1.1 Use of the Standard Environmental Reference, Volume 2: Cultural
Resources

District and Headquarters personnel responsible for identifying and evaluating cultur-
al resources, processing cultural resources documents, and implementing all
construction, right of way, maintenance- and encroachment permit-related activities
shall consult and comply with the standards and procedures defined in this volume.
The SER Volume 2 also is intended to inform other parties, such as local agencies and
consulting cultural resources practitioners, of Caltrans requirements and review pro-
cedures.

Situations in cultural resources management not covered in Volume 2 should be han-
dled on a case-by-case basis. Districts are encouraged to take advantage of Cultural
Studies Office (CSO) expertise by consulting with appropriate staff members when
unusual situations occur. The CSO is part of the Division of Environmental Analysis
(DEA) located in Headquarters in Sacramento.

The SER, Volume 2 does not stand alone. It should be used with other project plan-
ning and development guides and references including the Standard Environmental
Reference, Volume 1, and the Project Development Procedures Manual.

Periodic reviews and modifications will occur when necessary to ensure that the pro-
cedures comply with current federal and state historic preservation laws and
regulations.

2014 Update rev: 01/02/15 Page 1:4
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.


http://www.dot.ca.gov/hq/env/cultural/index.htm
http://www.dot.ca.gov/ser/vol1/vol1.htm
http://www.dot.ca.gov/hq/oppd/pdpm/pdpmn.htm

Chapter 1: General Information

1.1.2 Purpose

The purpose of this volume of the SER is to promote consistency, uniformity, and ef-
fective handling of cultural resources in the project development and implementation
process. It is an instruction manual that defines the functions performed by cultural
resources staff, both in the Districts and at Headquarters and also provides consultants
with Caltrans requirements and review processes. Key areas covered in VVolume 2
include:

e Caltrans policies and procedures regarding cultural resources.
e Compliance with federal and state historic preservation laws and regulations.
e Cultural resources management roles and responsibilities.

Definitions of key terms can be found in Exhibit 1.3. Common acronyms and abbre-
viations are identified in Exhibit 1.4 and in various places within the text of the
chapters.

1.1.3 Transportation and Historic Preservation

Caltrans is required to comply with federal and state historic preservation laws and
regulations. What follows is a summary of the evolution of historic preservation laws
and Caltrans' involvement in managing cultural resources under its jurisdiction.

When Caltrans was created in 1973, succeeding the Division of Highways, its ena-
bling legislation set forth key concepts and principles for Caltrans. The legislation
emphasizes consideration of the environment, and requires that “environmental im-
pacts of transportation should be taken into consideration.” The Director's
Environmental Policy (1992) states "Caltrans protects and enhances the environ-
ment...” and “evaluates the environmental benefits and consequences of its activities
and implements practices that minimize environmental impacts.”

The majority of Caltrans projects uses federal funds or requires federal licenses or
permits and is therefore subject to federal environmental laws and regulations. Cal-
trans projects are also subject to the requirements of state environmental law.
Caltrans' environmental process is designed to meet both NEPA and CEQA require-
ments. When projects have no federal involvement, only state environmental laws
and regulations apply. The evaluation and treatment standards are similar for both
federal and state-only projects; however, there is no concurrence with federal agen-
cies on state-only projects.
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1.2 Historic Preservation Laws and Regulations
1.2.1 General Policy

Both federal and state historic preservation legislation contain the same general poli-
cy: to preserve the quality of our historic and cultural environment by ensuring that
cultural resources are given adequate consideration throughout the course of an un-
dertaking and by providing significant cultural resources with the best protection
possible. Because Caltrans must comply with federal and state laws and regulations
regarding cultural resources, the same policy also forms the core of Caltrans general
cultural resources policy. This general policy is more fully described in Section
1.2.4.

Understanding key historic preservation legislation can ensure compliance with the
law and facilitate timely delivery of projects. Federal and state laws, their imple-
menting regulations, and Caltrans policies direct the consideration of cultural
resources in transportation planning, development, construction, permit issuance,
right of way, and maintenance activities.

Statutes are laws enacted by Congress or a state legislature. Regulations are rules and
procedures that are established by a government commission, board, agency, or de-
partment to implement and carry out the intent of statutes. The authority to
promulgate regulations is provided in the legislation creating the statute. Regulations
have the force of law, but they cannot exceed the scope and intent of the legislation.
Policies are statements of broad intention issued by government agencies to direct
agency actions and activities.

The following briefly summarizes the primary historic preservation laws and regula-
tions and policies governing Caltrans' treatment of cultural resources.

1.2.2 Federal Historic Preservation Laws and Regulations

National Historic Preservation Act of 1966
[16 USC 470 et seq.]

The National Historic Preservation Act, as amended (NHPA) sets forth national poli-
cy for protecting historic properties. Under Section 106 of NHPA, federal agencies
are mandated to take into account the effect of federal undertakings on historic prop-
erties owned by federal agencies or affected by federally funded or federally
approved undertakings. The NHPA also established the National Register of Historic
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Places (NRHP), state historic preservation programs administered by a State Historic
Preservation Officer (SHPO), and tribal historic preservation programs administered
by a Tribal Historic Preservation Officer. It established the Advisory Council on His-
toric Preservation, an independent agency that is responsible for implementing
Section 106.

The Advisory Council’s Section 106 regulations are found at 36 CFR §800-800.16.
National Register Regulations are published in 36 CFR 860, and Determination of
Eligibility Regulations are published in 36 CFR 863.

For most projects, Caltrans uses an alternative process for compliance with Section
106. On January 1, 2004 the Programmatic Agreement Among the Federal Highway
Administration, the Advisory Council on Historic Preservation, the California State
Historic Preservation Officer, and the California Department of Transportation Re-
garding Compliance with Section 106 of the National Historic Preservation Act as it
Pertains to the Administration of the Federal-Aid Highway Program in California
(106 PA) went into effect. It streamlines the Section 106 process for FHWA-assisted
state and local projects in California. This agreement is included as Exhibit 1.1 of the
handbook. All actions taken under the 106 PA must be conducted by or under the
supervision of Caltrans Professionally Qualified Staff. Consultants who conduct
studies and prepare Section 106 reports are encouraged to consult with Caltrans Pro-
fessionally Qualified Staff early in the process.

Section 4(f) of the Department of Transportation Act of 1966
[49 USC 303 Section 4(f)]

Section 4(f) of the Department of Transportation Act specifically protects public park
and recreation lands, wildlife and waterfowl refuges, and historic sites. Under its
provisions, a federally assisted highway project cannot adversely take properties of
these types unless it can be shown that there is no prudent and feasible alternative to
doing so. Section 4(f), as specifically related to cultural resources, applies when there
is an actual taking of land from, or constructive use of, a historic property. Section
4(f) evaluation requires documentation of completion of the Section 106 process.

e Section 4(f) Regulations are found at 23 CFR §774. FHWA guidelines for
Section 4(f) compliance can be found at:

e FHWA | Environmental Review Toolkit | Section 4(f) | Overview
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National Environmental Policy Act of 1969
[42 USC 4321 et seq.]

The National Environmental Policy Act (NEPA) is the nation's broadest environmen-
tal law. NEPA applies to all federal agencies and most of the activities they manage,
regulate, or fund that affect the environment.

NEPA includes cultural resources preservation within its general policy for environ-
mental protection. It requires the preservation of important historic, cultural, and
natural aspects of our national heritage and maintenance, wherever possible, of an
environment that supports diversity and a variety of individual choices. Cultural re-
sources are considered in the preparation of all NEPA documents.

The Council on Environmental Quality established NEPA regulations, which can be
found at 40 CFR §1500-1508.28.

Other Federal Laws Affecting Cultural Resources

National Historic Sites Act of 1935 16 USC Part 461 et
seq.

Urban Mass Transportation Assistance Act of 1970 49 USC 5301

Archeological and Historic Preservation Act of 1974 16 USC 469-469c-2

American Indian Religious Freedom Act of 1978 42 U.S.C 1996

Archaeological Resources Protection Act of 1979 16 USC 470aa-11

Native American Graves Protection and Repatria- 25 USC 3001-3013
tion Act of 2000

These laws are briefly described in Exhibit 1.5.
1.2.3 State Historic Preservation Laws and Regulations

California Environmental Quality Act of 1970 (CEQA)
[PRC §21000 et seq.]

CEQA is the foundation of environmental law and policy in California. It encourages
the protection of all aspects of the environment, including historical resources, by re-
quiring state and local agencies to take into consideration the environmental effects of
their actions. CEQA establishes that “it is the policy of the state...to take all action
necessary to provide the people of the state with...historic environmental qualities.”
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The CEQA Guidelines are the implementing regulations for CEQA. They are part of
the California Code of Regulations (CCR) 81500 et seq. and are issued by the Gover-
nor's Office of Planning and Research (OPR) and the Secretary of Resources.

State Owned Historical Resources (1980 Senate Bill 1652)
[PRC 5024 and 5024.5]

Public Resources Code PRC 5024 requires each state agency to prepare inventories of
state-owned historical resources under its jurisdiction, to "formulate policies to pre-
serve and maintain, when prudent and feasible, all state-owned historical resources
under its jurisdiction,"” and to provide notice and summary documentation to the
SHPO regarding any "project having the potential to affect historical resources listed
in or potentially eligible for inclusion in the National Register of Historic Places or
registered as or eligible for registration as a state historical landmark."

Under PRC 5024.5, state agencies are required to provide notice to, and consult with,
the SHPO before altering, transferring, relocating, or demolishing state-owned histor-
ical buildings and structures that are listed in or potentially eligible for inclusion in
the NRHP or registered as or eligible for registration as a California Historical Land-
mark (CHL). All prudent and feasible measures must be adopted to avoid or mitigate
adverse effects.

The State Historical Resources Commission has not adopted regulations for the im-
plementation of these statutes.

Emergency Projects (1989 Senate Bill 3x)
[PRC 5028]

No historical resource that is damaged due to natural disaster and that is listed in the
National or California Register of Historical Resources (CRHR) or on a local public
register can be demolished or destroyed unless it is an imminent threat to public safe-
ty or may damage an adjacent property and unless the State Office of Historic
Preservation determines that it may be demolished.

The State Historical Resources Commission has not adopted regulations for this stat-
ute.
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California Register of Historical Resources (1992 Assembly Bill 2881)
[PRC 5024.1]

Public Resources Code 5024.1 established the California Register of Historical Re-
sources (CRHR). The register is a listing of resources considered to be significant
historic properties, that is, "historical resources,” in the state. The CRHR includes all
properties listed or determined eligible for listing in the NRHP, including properties
evaluated under Section 106. Also, it may include, if nominated to the NRHP and
found to be significant by the State Historical Resources Commission, resources
listed in local registers of historic resources or in local surveys. The criteria for list-
ing are similar to those of the NRHP. The NRHP statute specifically provides that
historical resources listed in, or that meet the criteria for listing in, the NRHP, are his-
torical resources that must be given consideration under CEQA (see above).

The State Historical Resources Commission adopted the implementing regulations for
the NRHP in 1998 (Title 14 CCR, 84850 et seq.).

Executive Order W-26-92 (Governor Wilson 1992)

This order requires state executive branch agencies to take specific measures to pre-
serve significant state-owned properties, to appoint agency preservation officers, to
administer historic properties under their control, regardless of ownership, in a spirit
of stewardship, and to report annually to the SHPO on these activities. The Caltrans
Preservation Officer is the Chief, Division of Environmental Analysis.

Other State Laws Affecting Historical Resources

PRC 5020.1 Historical Resources Definitions

PRC 5021/ 5031 et seq.  California Historical Landmarks and Points of His-
torical Interest

PRC 5097.5 Disturbance of Archeological Sites

PRC 5097.9 et seq. Native American Historical, Cultural, and Sacred
Sites

H&SC 8010 et seq. California Native American Graves Protection and

Repatriation Act of 2001

These laws are briefly described in Exhibit 1.5.
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1.2.4 Caltrans Cultural Resources Policies
The Director's Environmental Policy (1992)

The Director's Policy states that Caltrans evaluates the environmental benefits and
consequences of its activities and implements practices that minimize environmental
impacts. The policy intent is to identify, resolve, and include environmental issues
when planning transportation projects. It outlines the responsibilities of Caltrans ex-
ecutives and employees for promoting environmental awareness and carrying out
Caltrans policy in the course of their duties.

Project Development Procedures Manual (last updated in 1999)

Caltrans' position on the preservation and protection of important cultural resources is
defined in the Project Development Procedures Manual. In the project development
process, it is Caltrans philosophy to balance transportation needs with other societal
values to ensure that economic, social, and environmental effects are fully considered
along with technical issues when transportation projects are developed.

Responsibilities to Implement Cultural Resources Policies

Caltrans cultural resources policy is set forth in this volume of the SER. All Caltrans
activities, from project development and planning through encroachment permit, con-
struction, and maintenance activities, are subject to the policies and procedures
outlined in this volume.

District Directors and functional managers shall implement Caltrans' cultural re-
sources policies in encroachment permits, maintenance, construction, and all project
planning and development activities. Construction, maintenance, and encroachment
permit activities generally have the greatest potential for impact. They can affect his-
torical resources, including historic bridges still on the system, state-owned historic
buildings, archaeological sites within existing right of way, and other properties in or
adjacent to a project area.

1.2.5 General Considerations

In accordance with Caltrans cultural resources policies, Caltrans personnel must con-
sider the following steps when undertaking an activity:

e Identify cultural resources early in the transportation planning and project de-

velopment process.
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e Coordinate and cooperate with Indian tribes, individuals, and organizations
having a professional or cultural interest and with agencies charged with the

responsibility of preserving or enhancing these resources.

e Evaluate the significance of cultural resources that may be affected by pro-

posed projects.

e Assess potential effects of proposed transportation projects on significant cul-

tural resources.

e Discuss conclusions in environmental documents regarding the significance of
identified cultural resources and the effect of the proposed undertaking or pro-

ject on them.

e Develop project plans to avoid significant cultural resources whenever possi-
ble.

e Develop and implement mitigation measures when avoidance is not practical.

Specific procedures to be followed in identifying and evaluating cultural resources
and in developing mitigation plans are provided in the appropriate Chapters 2 through
7 of this volume.

1.2.6 Considerations in Special Circumstances

The considerations listed above apply to normal project planning and implementation.
There are two special circumstances that may require different considerations and
procedures:

1.2.6.1 Post-Review Discovery

Three chapters of this volume contain provisions for the discovery of previously uni-
dentified cultural resources. Chapter 2, Section 2.4.4 “Post-Review Discoveries,”
offers guidance to assist Caltrans personnel in planning for the possibility of unex-
pected discovery of cultural resources and of unexpected effects on known historic
properties. Chapter 3 outlines procedures that shall be followed if human remains are
discovered during any Caltrans activity. Chapter 5 outlines procedures that shall be
followed if previously unidentified archaeological resources are encountered during
construction, maintenance, or encroachment permit work. Caltrans personnel shall
follow the appropriate procedures outlined in these sections. In the event of a post-
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review discovery for local agency projects with Caltrans involvement, the agency or
its consultant should confer directly with Caltrans Professionally Qualified Staff.

1.2.6.2 Emergency Undertakings

Procedures outlined in Chapter 2 Section 2.4.2, "Emergency Undertakings," describe
the steps to be taken in the event of an emergency or disaster. Emergency undertak-
ings are essential and immediate responses to officially declared disasters. They must
be implemented within 30 days after the disaster occurred. For federal projects,
FHWA may apply the procedures in 36 CFR 8800.12. For state projects, the applica-
ble emergency procedures are defined in the PRC 5028 and in the CEQA Guidelines
at PRC 15269.

1.3 Cultural Resources Organization and Functions

Caltrans' environmental policies were crafted to encourage coordination among the
responsible units. The following section describes the organization and functions of
the units responsible for cultural resources management within Caltrans, and identi-
fies the roles and responsibilities of cultural resources staff.

The responsibility for managing cultural resources under Caltrans jurisdiction is
placed with the Environmental Branches at the District level and the Cultural Studies
Office (CSO) in the Division of Environmental Analysis in Headquarters. This sec-
tion of the handbook defines roles and responsibilities of cultural resources personnel
and describes the appropriate personnel classifications and qualifications.

1.3.1 District Roles and Responsibilities

The District (or Region where applicable) Environmental Branches independently
administer and perform all cultural resources functions for the District, with assis-
tance or review by Headquarters on request.

1.3.1.1 District Responsibilities

Districts have the ultimate responsibility for the quality and timeliness of all cultural
resources studies, regardless of who prepared the studies. Duties and responsibilities
include:

e Schedule and coordinate cultural resources tasks to meet project development

milestones.
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e Conduct cultural resources studies, using appropriately qualified personnel, as

described in Section 1.3.3 below.
e Prepare cultural resources reports as documentation for project compliance.

e Provide peer review of cultural resources studies by qualified District cultural
resources specialists, or request CSO peer review when District lacks appro-

priately qualified cultural resources specialists.
e Approve and process Section 106 documents for federally funded projects.
e Approve and process CEQA documents for state-funded projects.

e Coordinate with the Federal Highway Administration (FHWA) and the SHPO,
and/or Tribal Historic Preservation Officer (THPO) if applicable, on Section
106 documents processed by the District.

e Prepare Historical Resources Compliance Reports (HRCR) for PRC 5024 and

5024.5 review of projects affecting state-owned resources.

e Conduct data recovery of archaeological historic properties according to ap-
propriate standards and as directed in Section 106 agreement documents, in

Districts with appropriately qualified staff.

e Provide copies of all Section 106, CEQA, and PRC 5024 documents, all tech-
nical documents, and all correspondence with outside agencies, Indian tribes,
and other Native Americans, relative to the Section 106 and CEQA environ-

mental compliance processes, to CSO.

e Arrange and schedule assistance of CSO specialists for archaeological, histor-

ical, architectural, and bridge surveys, evaluations, and mitigation.

e Provide copies of Section 106 and CEQA documents when requesting CSO

comments.

e Notify CSO of all unusual situations, especially emergencies involving possi-
ble effects on cultural resources.

e Contract with California Native American Monitors, as needed.
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e Review District Local Assistance reports/projects, and when appropriate, pro-
vide comments to improve compliance with existing historic preservation

laws.
e For Districts with qualified archaeologists:

¢ Approve District-prepared Extended Phase | and Phase Il proposals and
District-prepared AERS.

¢ Approve proposals to contract out AERS.
¢ Review and approve AERs.
¢ Prepare archaeological scopes of work.

¢ Approve archaeological scopes of work in archaeological excavation con-

tracts.

e For Districts with qualified architectural historians:
¢ Prepare built-environment scopes of work.

¢ Review proposals to contract out built-environment surveys and evalua-

tions,

¢ Review and approve built-environment Historical Resources Evaluation

Reports

¢ Review and approve projects, plans and specifications for consistency with
the Secretary of the Interior’s Standards for the Treatment of Historic
Properties (SOIS).

¢ Review and approve SOIS action plans.

1.3.1.2 District Roles

This section defines positions in the District Environmental Branches, which deal
specifically with the management of cultural resources.

District Environmental Branch Chief

The District Environmental Branch Chief (DEBC) oversees and directs the cultural
resources compliance process in the Districts. To assist in this process, the DEBC
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shall designate a Heritage Resources Coordinator (HRC) and a District Native Amer-
ican Coordinator (DNAC).

District Heritage Resources Coordinator

Each HRC serves as the designated source of information on the subject of cultural
resources policies and procedures. The HRC is the District's communications liaison
with CSO and may serve as the District advisor regarding cultural resources. The ac-
tual functions assigned to the HRC are at the discretion of the DEBC and vary widely
by District.

As directed by the DEBC, the HRC may be charged with some or all of the following
responsibilities:

Track the progress of projects through the Section 106 compliance process.

Collect information for the District’s Annual Report submitted to SHPO doc-

umenting actions taken under the Programmatic Agreement.
Schedule cultural resources studies.

Prepare cultural resources technical reports.

Process federal or state cultural resources compliance documents.

Handle correspondence on cultural resources matters between the District,
Headquarters, and FHWA, providing CSO copies of all Section 106, CEQA,
and PRC 5024 documents and all correspondence with FHWA, SHPO, Advi-
sory Council on Historic Preservation (Council), and other outside agencies

relative to the Section 106 and CEQA environmental compliance processes.

Provide guidance on District cultural resources issues, including but not lim-
ited to:

¢ Maintaining cultural resources information pertinent to conducting cultural
resources studies, such as updates of NRHP and CRHR listings and deter-
minations of eligibility, CHLs and Points of Historical Interest, and lists of

locally designated historical resources.

¢ Acting as a clearinghouse for cultural resources information, distributing

cultural resources-related general information, memos, and guidance, such
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as National Register Bulletins and cultural resources management notes, to

district cultural resources staff and DEBCs.

District Native American Coordinator

The District Native American Coordinator (DNAC) is the designated source of in-
formation regarding the involvement of Native Americans in the District's cultural
resources studies. The DNAC ensures that consultation with Native Americans re-
garding cultural resources occurs early in a project's planning stage, and continuously
throughout the life of projects, and ensures that documentation of contacts and con-
sultation for cultural resources is included in compliance and environmental
documents.

Under the general direction of the DEBC, the DNAC acts as liaison between the DEB
and Native American tribes, groups and individuals, provides specialized technical
assistance on Native American consultation to the District's staff, consultants, and
contractors, and coordinates with Transportation Planning and Civil Rights Native
American Liaisons on issues of mutual concern.

The DNAC perform the following activities, or provides assistance and advice to oth-
er staff in conducting them:

e Consults with federally recognized Indian tribes and unrecognized Indian
groups and individuals on a project-by-project basis for all phases of cultural
resources studies.

e Consults with Native Americans, who are likely to have knowledge of, or
concerns with, cultural resources, such as gathering places, within Caltrans
right of way.

e Facilitates meetings and discussions between Caltrans staff and Native Amer-
ican representatives.

e Develops agreements with Native American representatives.

e Coordinates with other Caltrans programs including Maintenance, Right of
way and Design to address areas of Native American concerns.

e Maintains files of all correspondence and documentation of coordination and

consultation for projects.
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e Provides a summary, when necessary, of consultation for inclusion in cultural
resource reports and environmental documents.
e Provides and maintains guidance on District Native American issues, includ-
ing but not limited to:
¢ Maintaining a library on laws, regulations, guidance, and other such in-
formation pertinent to consultation with Native Americans and ensuring
that the library is accessible to District staff.
¢ Disseminates policy, procedures, and information on Native American is-

sues to district cultural resources staff and DEBCs.

District Cultural Resources Specialists

When appropriate, Districts will hire qualified professional archaeologists, historical
archaeologists, or architectural historians to conduct surveys and evaluations and pre-
pare reports that will be used to comply with appropriate federal and state historic
preservation laws and regulations. Professional qualifications are described below in
Section 1.3.3, Cultural Resources Staff Qualifications, and in 106 PA/5024 MOU'
Attachment 1.

1.3.2 Headquarters Roles and Responsibilities

The Cultural Studies Office (CSO) in Headquarters DEA develops cultural resources
policy and procedures, monitors implementation, and provides assistance to the Dis-
tricts on request. CSO staff also is staff to the Caltrans Preservation Officer.

The office includes four branches:
e Section 106 and Programmatic Agreement Coordination (Section 106) Branch
e Built Environment Preservation Services Branch (BEPS)
e Native American Cultural Studies Branch (NACS)

e Special Projects Archaeology (SPA) Branch

I Attachment 1 is the same under both the 106 PA and the 5024 MOU.
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1.3.2.1

Headquarters Responsibilities

The major responsibility of the CSO is to ensure that the Caltrans' cultural resources
programs, policies, and procedures comply with federal and state legislation. In addi-
tion, CSO is responsible for ensuring that work performed to assist the Districts meets
District requirements and scheduling.

The CSO's functions include:

Under NEPA assignment, for all Section 106 compliance, CSO is FHWA and
undertakes all FHWA responsibilities for Section 106 compliance.

Upon district request, provide peer review of cultural resources study reports

prior to DEBC approval.

Prepare archaeological scopes of work and excavation research designs and
undertake contract administration and monitoring for Districts requesting as-

sistance.

Develop guidance manuals, training courses, and workshops in consultation

with the Districts and assist the DEA training unit.

Coordinate with federal agencies, SHPO, the Keeper of the National Register
if necessary, and the Council on Section 106 issues handled by DEA or at the

request of the Districts.

Conduct consultations, coordinate with SHPO and approve actions as delegat-
ed by to CSO by the 5024 MOU.

Inform the Chief, Division of Environmental Analysis, of all unusual situa-

tions, especially emergencies involving possible effects on cultural resources.

Authorize archaeological excavations through preparation of proposals for

Districts without appropriately qualified archaeologists.

Upon District request, review cultural resources studies (including Historic
Resource Evaluation Reports, Archaeological Evaluation Reports, Data Re-
covery Plans, Treatment Plans, Finding of Effect documents, and Memoranda

of Agreement).
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Prepare and process, review, or provide advisory comments on Section 106

and CEQA documents for Districts requesting assistance.

With district input, compile the Annual Reports that are submitted to SHPO
documenting actions taken under the 106 PA and the 5024 MOU.

Upon request, document historic properties according to appropriate stand-
ards, as directed in Section 106 agreement documents or in compliance with
CEQA, and for state-owned historic properties, PRC 5024.

Conduct joint activities, such as strategy meetings, with the Districts.
Evaluate District cultural resources programs and activities if requested.

Certify District and CSO cultural resources staff as PQS, including archaeolo-

gists, historical archaeologists, and architectural historians.

Evaluate consultant cultural resources personnel qualifications at District re-

quest.

Review and analyze pertinent historic preservation legislation.

With district and other division input, and in accordance with Governor’s Ex-
ecutive Order W-26-92 develop and institute feasible and prudent Caltrans
policies and management plans to preserve and maintain its historical re-

sources and ensure such policies and management plans are carried out.

1.3.2.2 Headquarters Roles

The CSO has on staff cultural resources specialists in the fields of prehistoric and his-
torical archaeology, architectural history, history, Section 106, PRC 5024 processing,
and Native American coordination. These specialists provide service to the Districts

and other Headquarters units needing assistance. Specific functions are defined be-

low.

Caltrans Preservation Officer

The DEA Chief at Headquarters in Sacramento is the Caltrans Preservation Officer
(CPO). As required by the Governor’s Executive Order W-26-92, the CPO is respon-
sible for consulting with the SHPO, and, as appropriate, the State Historical Building
Safety Board in the development of a management plan that institutes feasible and
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prudent policies to preserve and maintain its significant heritage resources. These
responsibilities have been delegated to the Cultural Studies Office Chief.

Section 106 and Programmatic Agreement Coordination (Section 106)
Branch

The Section 106 and Programmatic Agreement Coordination Branch, as assigned by
FHWA, reviews and/or approves various Section 106 findings as described in the 106
PA, assists the Districts on Section 106 procedural questions and interpreting applica-
tion of the 106 PA, coordinates peer reviews of Section 106 compliance documents,
and acts as a liaison between the Districts and the SHPO's office. The Section 106
branch organizes the periodic statewide teleconferences to discuss the 106 PA and
other cultural resources matters, and distributes the Caltrans 106 Bulletins" and other
pertinent guidance (106 PA Teleconference Notes), and can provide current examples
of Memoranda of Agreement. The HACS arm of the branch conducts peer reviews of
historic property evaluations, effect findings related to the built environment, includ-
ing buildings, bridges, structures, objects, complexes, linear features, districts, and
landscapes upon District request. The HACS Branch may also help determine
whether built environment properties are exempt from Section 106 evaluation in ac-
cordance with Attachment 4 of the Section 106 Programmatic Agreement;
accompany District staff on field visits; assist with project scoping activities; and aid
in developing mitigation measures for built environment resources.

Built Environment Preservation Services (BEPS) Branch

The Built Environment Preservation Services Branch reviews and/or approves vari-
ous PRC 5024 findings as delegated under the PRC 5024 MQOU, assists the Districts
on PRC 5024 procedural questions and interpreting application of the PRC 5024
MOU, coordinates peer reviews of PRC 5024 compliance documents, and acts as a
liaison between the Districts and the SHPQO's office for PRC 5024 and Governor Ex-
ecutive Order W-26-92 activities.. The BEPS Branch Chief serves as Caltrans
representative to the State Historical Building Safety Board on issues related to the
California Historical Building Code and is the liaison with that board. The Branch
also updates guidance this volume of the SER.

The BEPS Branch may also help determine whether built environment properties are
exempt from Section 106 evaluation in accordance with 106 PA Attachment 4, and
conducts peer reviews of historic property evaluations, effect findings related to the
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built environment, including buildings, bridges, structures, objects, complexes, linear
features, districts, and landscapes upon District request.

Upon request, the branch reviews plans and specifications for conformance with the
Secretary of the Interior’s Standards for the Treatment of Historic Properties, pro-
vides guidance and coordination on the appropriate use of the State Historical
Building Code, mitigation measures to avoid or reduce adverse effects to non-
archaeological historic properties and historical resources affected by Caltrans pro-
jects and activities, identification and ranking of character defining features of
historic properties and resources, language for protective covenants, historic property
maintenance and rehabilitation standards, and heritage mitigation documentation,
such as Historic American Buildings Survey (HABS), Historic American Engineering
Record (HAER) and Historical Landscapes Survey (HALS) documentation.

Native American Cultural Studies (NACS) Branch

The Native American Cultural Studies Branch provides guidance, advice, training,
and support to the Districts in working with Native American individuals, groups, and
tribes on identifying and addressing cultural and environmental concerns. The
Branch also works with Native Americans directly, either to establish working rela-
tionships with DEA, or as requested by districts, to facilitate project delivery. The
NACS Branch Chief serves as the Statewide Native American Coordinator and serves
as the DEA's representative on the Department's Native American Advisory Commit-
tee. The Branch Chief is the Division's liaison with other Departmental units and
Native American Liaisons to assist in developing an integrated and consistent ap-
proach to Native American relations and is the liaison with the Native American
Heritage Commission, State Historic Preservation Office, Advisory Council on His-
toric Preservation, Federal Highway Administration, U.S. Bureau of Indian Affairs,
and other state and federal agencies regarding Native American spiritual and cultural
resource concerns. The Branch Chief monitors and evaluates pertinent state and fed-
eral legislation and regulations, disseminates that information to the districts, and
seeks to ensure that the Department is in compliance with such laws

Special Projects Archaeology (SPA) Branch

The Special Projects-Archaeology branch provides advice and guidance on issues re-
lated to the management and preservation of archaeological resources with special
emphasis on review of complex studies and compliance documents in the area of pre-
historic archaeology including evaluations, data recovery plans, and contract
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management. The branch is responsible for review and comment on cultural mitiga-
tions in excess of $500,000 per DEA policy, acts as the designated “owner” of
construction contract specification standards for cultural resources and review of
Non-Standard Special Provisions (NSSPs), and coordinates with the Environmental
Management Office (EMO) in the design and delivery of training for cultural staff
statewide. The branch is also involved in strategic planning, identifying research pri-
orities and funding, organizing statewide task groups on critical cultural issues, and
the planning of functional workshops.

1.3.3 Cultural Resources Specialists Roles

The following cultural resources specialists provide professional and technical exper-
tise in the identification, survey, evaluation, and mitigation of effects on cultural
resources. The Headquarters CSO has professional staff in the specialized fields
listed below. All Districts have archeological staff but vary in their staffing in other
fields of expertise. The PQS levels of required expertise to conduct specific types of
tasks under the 106 PA and the PRC 5024 MOU are defined in Exhibit 1.6.

Prehistoric Archaeology

Staff prehistoric archaeologists conduct and participate in archaeological surveys and
excavations and manage the work of consultants in accordance with their level of
qualification. Staff prehistoric archaeologists prepare archaeological documents, re-
view archaeological reports, and evaluate archaeological properties to determine
potential eligibility for inclusion in the NRHP or to determine whether archaeological
resources are significant historical resources for the purposes of CEQA. They also
prepare scopes of work for contracts and administer and monitor archaeological stud-
ies performed by consultants. Additional responsibilities include reviewing other
cultural resources specialist-prepared reports to ensure that prehistoric archaeological
sites are adequately treated. In addition and upon request, prehistoric archaeologists
assist in the preparation of Findings of Effect and Memoranda of Agreement.

Historical Archaeology

Staff historical archaeologists conduct and participate in historical archaeological
surveys and excavations, and manage the work of consultants in accordance with
their level of qualification. They prepare historical archaeological documents, review
historical archaeological reports, and evaluate historical archaeological properties to
determine potential eligibility for inclusion in the NRHP or to determine whether ar-
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chaeological resources are significant historical resources for the purposes of CEQA.
Staff historical archaeologists also prepare scopes of work for contracts and adminis-
ter and monitor historical archaeological studies performed by consultants. In
partnership with architectural historians, historical archaeological staff prepare His-
torical Resources Evaluation Reports (HRER) when cultural resources contain both
historical archaeological components and built resources (such as buildings, struc-
tures, sites, objects, districts). Staff historical archaeologists also provide advice on
any required historical archaeological studies, investigations, and excavations. Addi-
tional responsibilities include reviewing other cultural resources specialist-prepared
reports to ensure that historical archaeological sites are adequately treated. In addi-
tion and upon request, historical archaeologists assist in the preparation of Findings of
Effect and Memoranda of Agreement.

Architectural History and History

Caltrans architectural historians and historians perform nearly identical functions and
are not separately identified in 106 PA Attachment 1. Throughout the rest of this
handbook, the term “architectural historian” is used to refer to both architectural his-
torians and historians.

Architectural historians identify and evaluate built environment cultural resources
(buildings, bridges, structures, objects, districts, and sites of events) to determine po-
tential eligibility for inclusion in the NRHP and to determine whether these resources
are significant historical resources for the purposes of CEQA. These features may
also include historic landscape features, transportation or industrial facilities, and oth-
er resources. When cultural resources include historical archaeological sites, staff
architectural historians work in partnership with historical archaeologists in back-
ground research, site evaluation, and documentation. They prepare Historical
Resource Evaluation Reports for built environment resources and designed land-
scapes. They also review other cultural resources specialist-prepared reports to
ensure that local architectural history, architecturally important resources, and region-
al history or historic sites are adequately treated. In addition and upon request,
architectural historians assist in the preparation of Findings of Effect and Memoranda
of Agreement.

In addition to federal Section 106 responsibilities, under state law Caltrans has stew-
ardship responsibilities towards the historical resources it owns. These
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responsibilities often involve the maintenance, repair or rehabilitation of historical
buildings and structures.

1.3.4 Cultural Resources Staff Professional Qualifications
1.3.4.1 Civil Service Classifications

Caltrans environmental personnel are classified under the State Personnel Board clas-
sification system within the Environmental Planner series. This series provides for
generalist and specialist classes. The civil service classifications for specialists in
cultural resources at the entry or associate level are Environmental Planner (Archae-
ology), which includes both prehistoric and historical archaeologists, and
Environmental Planner (Architectural History), which includes both architectural his-
torians and historians. All specialists must meet minimum professional qualification
standards for whatever duties they are assigned. Generalists, as well as specialists,
often coordinate and manage cultural resources document preparation and processing
and provide liaison with FHWA.

1.3.4.2 State Standards

The California State Personnel Board established state standards for the archaeology,
architectural history, and generalist classes of the Environmental Planner series. Peo-
ple employed by Caltrans must meet the minimum requirements set by these
specifications in order to perform duties in the fields of archaeology, architectural his-
tory, history, and related cultural resources functions. Caltrans must ensure that
cultural resources specialists meet the appropriate minimum requirements when hir-
ing and promoting cultural resources staff.

1.3.4.3 Federal Standards

The Secretary of the Interior's Professional Qualification Standards (1983) established
professional qualifications standards for cultural resources specialists involved in his-
toric preservation activities at all levels of government. Federal standards are
generally more stringent than the State Personnel Board standards. In addition to ap-
plying the state standards in hiring cultural resources staff, Caltrans uses the federal
qualifications as a guide. Using both sets of standards is designed to provide a credi-
ble and competent staff, and to ensure that Caltrans staff meet the standards of the
federal agencies that review Caltrans' work in cultural resources management. Fur-
thermore, Caltrans, FHWA, and SHPO have agreed that Caltrans staff performing
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work under the 106 PA must meet the requirements of Professionally Qualified Staff
(PQS) as described in 106 PA Attachment 1.

1.3.5 Caltrans Professional Standards and Professionally Qualified
Staff

Caltrans employees who perform activities stipulated in the both the 106 PA and the
5024 MOU mentioned above, and those who conduct studies, peer review work and
perform activities in compliance with state cultural resource laws and regulations
must be certified as PQS by meeting the qualifications in the appropriate discipline(s)
outlined in the 106 PA/5024 MOU Attachment 1. The professional standards in At-
tachment 1 of both the Section 106 PA and the PRC 5024 MOU are identical.
Therefore, whenever Section 106 PA Attachment 1 is mentioned, it also refers to the
PRC 5024 MOU Attachment 1 for projects and activities that involve state-owned
cultural resources. The CSO Chief is responsible for PQS certifications.

Caltrans employees who perform primarily archaeological functions are subject to a
third set of qualification criteria. These criteria designate working titles, not civil ser-
vice classifications. They are based on the federal criteria and on guidelines set forth
by the Register of Professional Archaeologists (RPA) and are codified in the 106 PA
as distinct PQS levels. Specifically, staff may be qualified as a Crew Member, Lead
Archaeological Surveyor, Prehistoric or Historical Archaeological Co-Principal In-
vestigator, or Prehistoric or Historical Archaeological Principal Investigator
depending on education and experience. These standards were developed to ensure
that Caltrans' archaeological work is considered credible by review agencies, peer
groups, and other outside groups that have knowledge and experience in dealing with
archaeological resources. See 106 PA Attachment 1.
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It is in Caltrans’ best interest to have qualified staff with specialized training or expe-
rience developing or providing oversight on plans and mitigation measures that
directly (physically) affect historic buildings, structures, objects and districts. In Cal-
trans, the appropriate staff is typically the Principal Architectural Historians. Projects
and activities that involve the rehabilitation or alteration of historic bridges, structures
or buildings, and mitigation measures for which plans, specifications, management
plans or historic structure reports would be prepared are typically the kinds of activi-
ties that need specialized expertise. Appropriate education and experience would
include:

e Specialized training or 2 or more years of professional experience in such are-
as as architectural preservation, conservation, historic construction
technologies, or historic building materials that demonstrates the ability to
make professional judgments about the treatment of historic buildings and
structures. Training and/or experience may include preparing or reviewing re-
search and detailed investigations of historic structures, such as a Historic
Structure Report that assesses the character-defining features and physical
conditions of a historic building or bridge; preparing or reviewing recommen-
dations for the treatment of properties in accordance with the Secretary’s

Standards for the Treatment of Historic Properties with Guidelines for Pre-

serving, Rehabilitating, Restoring, and Reconstructing Historic Buildings;

documentation that meets HABS/HAER standards for recording historic
buildings or structures; mitigation measures for project that physically impact
historic buildings or structures and such measures were approved by a SHPO.

Principal Architectural Historians with requisite education and experience ensure the
applicability of the California Historical Building Code for state-owned historical re-
sources.

1.3.6 Certification Process for Caltrans Professionally Qualified Staff

Training in the use of the 106 PA must be completed prior to applying for certifica-
tion. Application forms and instructions are available on the Caltrans DEA-CSO
Section 106 Agreement and Guidance Intranet web site (accessible only to in-house
Caltrans staff) under “PQS Certification Forms.” Complete the application for the ap-
propriate certification level. Both the applicant and his or her supervisor sign the
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application. Mail or email the completed application to the CSO Chief for review and
approval. Upon review, the CSO Chief will send a certification memo to the appli-
cant and his or her supervisor either approving the certification or explaining why the
certification was not approved.

1.3.7 Cultural Resources Consultant Professional Qualifications

All consultants performing work under the 106 PA or on state-only Caltrans projects
either must: 1) meet the Secretary of the Interior's Professional Qualifications Stand-
ards, incorporated into the PQS qualifications outlined in 106 PA Attachment 1, or 2)
have the work overseen by a consultant who meets the PQS requirements in the rele-
vant discipline(s). Documentation that the consultants or oversight consultants meet
the PQS requirements shall be made available to Caltrans for inspection. Caltrans,
however, does not certify consultants as PQS.
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2.1 Introduction

As part of its environmental policy, Caltrans considers historic properties and histori-
cal resources during the project development process. The treatment of these
resources is an important part of the planning, development, and maintenance of
transportation facilities.

Chapter 1 of this handbook describes federal and state laws and regulations concern-
ing the treatment of historic properties significant in American history, archaeology,

culture, architecture, and engineering. This chapter describes how Caltrans complies
with those laws and regulations.

Section 106 of the National Historic Preservation Act (NHPA) and its implementing
regulations, 36 CFR 800, provide the regulatory mechanism for considering the ef-
fects to historic properties on projects with federal involvement (federal funding
and/or approval action). Where there is no federal involvement, the California Envi-
ronmental Quality Act (CEQA) and California Public Resources Code (PRC)
Sections 5024 and 5024.5 are the primary regulations governing consideration of cul-
tural resources, supported by Executive Order W-26-92.

Under Section 106, the term “historic properties” means any cultural resources, in-
cluding archaeological properties, which have been listed in or determined eligible for
listing in the National Register of Historic Places (NRHP), the regulations of which
are found at 36 CFR 60. State law identifies “historical resources” as properties that
meet the criteria for listing in the National Register or the California Register of His-
torical Resources (CRHR), as well as properties that are designated as historic under
local ordinances and properties that have been identified as significant in a local sur-
vey that meets the state Office of Historic Preservation (OHP) standards. Properties
that are determined not eligible for the NRHP still might meet the state criteria and
require consideration under state law. See Chapter 4 for eligibility criteria.

2014 Update rev: 05/11/15 Page 2:1
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.


http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&tpl=/ecfrbrowse/Title36/36cfr800_main_02.tpl
http://ceres.ca.gov/topic/env_law/ceqa/stat/
http://ohp.parks.ca.gov/pages/1069/files/10%20comb.pdf#page=15
http://ohp.parks.ca.gov/pages/1069/files/10%20comb.pdf#page=17
http://ohp.parks.ca.gov/pages/1069/files/10%20comb.pdf#page=87
http://www.dot.ca.gov/ser/vol2/ch4.pdf

Chapter 2: Cultural Resources Procedures

For Caltrans purposes the term “cultural resources” means any tangible or observable
evidence of past human activity, regardless of significance, found in direct associa-
tion with a geographic location, including tangible properties possessing intangible
traditional cultural values, such as artifacts, archaeological sites, buildings, bridges
and other structures. This broad
definition is meant to ensure that all

Historic e Federal term
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to consideration under Section 106 object
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of the National Historic Preservation tecture, engineering, archaeology, or
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local survey meeting Office of Historic

The process for considering cultural Preservation Standards

tions apply (see sidebar).

resources on state-only projects
generally parallels that which is fol-
lowed on federally funded and/or approved projects. Caltrans policy is to treat re-
sources in the same manner regardless of the funding source. The treatment of
historical resources on state-only projects follows the federal standard although regu-
latory procedures differ (see sections 2.6 through 2.10).

This chapter focuses on the standard procedures Caltrans uses in the identification,
evaluation, and treatment of historic properties and on the documents used in compli-
ance procedures. Unusual situations may require case-by-case handling; consult the
appropriate specialist in headquarters’ Cultural Studies Office (CSO) of the Division
of Environmental Analysis (DEA) in such circumstances.
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2.1.1 Professionally Qualified Staff

It is Caltrans policy that all persons carrying out these procedures, whether Caltrans
staff or consultants, must meet the appropriate federal and state professional qualifi-
cations standards, as established by the Secretary of the Interior, the State Personnel
Board, and Caltrans (see Chapter 1 Section 1.3.4 of this volume). Furthermore, any
studies submitted under the Section 106 Programmatic Agreement?! (106 PA), the
PRC 5024 Memorandum of Understanding 2 (5024 MOU), both discussed below, or
the California Environmental Quality Act (CEQA) must be prepared by or under the
supervision of appropriate Professionally Qualified Staff (PQS) as described in 106
PA Attachment 13. Caltrans PQS are responsible for ensuring that all approvals, de-
terminations, and findings for all Section 106 documents meet the requirements of the
106 PA. The CSO Chief is responsible for certifying Caltrans staff, and will also re-
view consultants’ qualifications on request. Questions on certification should be
addressed to the Chief, Section 106 Programmatic Agreement and Coordination
Branch (Section 106 Branch Chief) in CSO.

PQS are certified to work under the 106 PA in the course of their duties related to
federal undertakings under Section 106 of the National Historic Preservation Act and
under the 5024 MOU for their duties related to projects and activities that affect state-
owned cultural resources. This certification applies only to responsibilities and ac-
tivities conducted under the direction of Caltrans district or headquarters
Environmental offices. It does not apply to any other work that may be conducted on
behalf of any other office, agency, entity, or individual. This certification applies to
Caltrans employees only, and it terminates upon leaving Caltrans employment.

1 First Amended Programmatic Agreement Among the Federal Highway Administration, the Advisory
Council on Historic Preservation, the California State Historic Preservation Officer, and the Califor-
nia Department of Transportation Regarding Compliance with Section 106 of the National Historic
Preservation Act as it Pertains to the Administration of the Federal-Aid High-way Program in Cali-
fornia.

22015 Memorandum of Understanding between the California Department of Transportation and the
California State Historic Preservation Officer Regarding Compliance with Public Resources Code
Section 5024 and Governor’s Executive Order W-26-92.

3 The professional standards in Attachment 1 for the 106 PA and 5024 MOU are identical. Therefore,
whenever 106 PA Attachment 1 is mentioned, it also refers to 5024 MOU Attachment 1 for projects
and activities that involve state-owned cultural resources.
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2.2 Projects with Federal Involvement

2.2.1 Introduction
NEPA Assignment and Section 106

The Federal Highway Administration (FHWA) assigned to Caltrans all responsibili-
ties for compliance under the National Environmental Policy Act (NEPA). This
includes FHWA'’s Section 106 responsibilities. Under NEPA assignment, the CSO
has assumed FHWA's Section 106 responsibilities.

Using the process outlined in this volume of the Caltrans Standard Environmental
Reference, the appropriate Caltrans district environmental staff will continue to pro-
cess Section 106 compliance documentation for Caltrans projects and for FHWA-
funded local agency projects. Consultants will continue to submit their Section 106
documents to the appropriate district Heritage Resources Coordinator (HRC) for pro-
cessing.

For more information on the NEPA assignment, please refer to Chapter 38 of the
SER. Questions regarding CSO's FHWA Section 106 responsibilities should be di-
rected to the appropriate district HRC.

The regulations implementing Section 106 are published at 36 CFR 800. Those regu-
lations allow the Advisory Council on Historic Preservation (Council) and the federal
agency to negotiate a programmatic agreement (106 PA) to govern implementation of
a particular program. FHWA has negotiated such an agreement with Council, the
State Historic Preservation Officer (SHPO), and Caltrans to implement the Federal-
Aid Highway Program in California. Under the provisions of the 106 PA, FHWA
authorized Caltrans to perform many of the Section 106 steps, yet retained direct in-
volvement for those aspects of Section 106 that are more complex, relate to other
FHWA legislative responsibilities such as 4(f), and that involve financial decisions.
The 106 PA specifically requires all Section 106 compliance work to be performed by
or under the supervision of Caltrans PQS. A copy of the 106 PA is attached as
Exhibit 1.1. Exhibit 2.1 contains a 106 PA flowchart that may be useful for working
with the 106 PA. Exhibit 2.2 contains a concordance between the 106 PA and the
regulations at 36 CFR 800.

Where the undertaking occurs on or affects tribal lands, the 106 PA does not apply
and FHWA shall follow the procedures at 36 CFR 800. On tribal lands where the
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tribe has assumed the Section 106 responsibilities of the SHPO, FHWA consults with
the Tribal Historic Preservation Officer (THPO). In the absence of a THPO, FHWA
consults with the tribal representative and SHPO. Chapter 3 provides details on
THPO involvement and consultation with Indian tribes.

Local Bridge Seismic Retrofit Program

For projects involving seismic retrofits to local bridges under the Local Bridge Seis-
mic Retrofit Program (LBSRP), the 106 PA Stipulation XVII and Attachment 7
superseded the 1995 Seismic Retrofit Programmatic Agreement, which has been ter-
minated. However, Attachment 7 contains that agreement’s essential expedited
features for Section106 compliance for the LBSRP. Note that a project must involve
work only on local bridges identified in the LBSRP for it to fall under the 106 PA
Stipulation and Attachment.

2.2.2 Overview of Section 106 under the 106 PA
Under the 106 PA, the Section 106 process, briefly, is as follows:

The Project Development Team (PDT), defined in the Project Development Proce-
dures Manual, identifies any federal involvement on a project and determines the
existence of an undertaking subject to Section 106.

Undertaking, as defined by the 1992 amendments to NHPA, means any project, pro-
gram, or activity with federal funding or under the direct or indirect jurisdiction of a
federal agency, including federal license, permit, or approval, or administered pursu-
ant to federal agency delegation or approval. Not all undertakings are subject to
Section 106. Those undertakings that may result in changes in the character or use of
historic properties, regardless of whether any such properties are located in the pro-
ject’s Area of Potential Effects (APE), are subject to Section 106. Most Caltrans
projects do have federal involvement and are thus subject to Section 106. The federal
action defines the undertaking, not the anticipated presence or absence of historic
properties.

Next, Caltrans PQS or qualified consultants determine and document the project’s
APE, the area within which the undertaking could cause changes in the character or
use of historic properties, if any were present.
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Quialified professional staff or consultants begin cultural resources studies to identify
and evaluate cultural resources within the APE. They look for the findings of any
previous studies, and then conduct research, consultation, and surveys as needed to
identify any resources that require consideration. Caltrans applies the NRHP criteria
to any properties requiring evaluation and requests SHPO’s concurrence that proper-
ties are eligible or not eligible for inclusion in the NRHP, with concurrent submittal
to FHWA.

If no historic properties are identified within the APE, either because:

e There are no properties present that require

evaluation, or The Army Corps of Engineers Sac-

e The properties have been evaluated and ramento, San Francisco and Los
. . . Angeles Districts are invited signato-
determined not eligible and SHPO con- ries under and agreed to the Section
curred, 106 PA for its Section 106 compli-

ance for the Federal-Aid Highway

.. ) ) Program in California.
Caltrans makes a finding that no historic prop- , _
Other federal agencies may have in-

erties will be affected and concurrently volvement that would constitute an

notifies SHPO (See Section 2.5.2). undertaking with or without FHWA
participation. For example, a federal
. . . agency’s permit requirement, such as
When historic properties are present and there | 3 Forest Service or Bureau of Land

is a potential for effect, Caltrans, in consulta- Management use permit would also
trigger Section 106. At the other

tion with SHPO and ConSUIting parties, applieS agency’s discretion, it may fulfill its

the Criteria of Adverse Effect to determine Section 106 responsibilities by using
. applicable provisions of the Section
whether the proposed undertaking could affect | 106 PA.

those properties. If an effect is found, Cal-
trans, in consultation with SHPO, determines
whether the effect should be considered adverse.

Undertakings, unless screened and determined to be exempt from further review (see
Section 2.3.2) will result in a finding of "No Historic Properties Affected, No Ad-
verse Effect, No Adverse Effect with Standard Conditions (all of which would
conclude Section 106), or a finding of Adverse Effect. To conclude Section 106
compliance on undertakings having an Adverse Effect, the headquarters Division of
Environmental Analysis (DEA), and SHPO will usually enter into a Memorandum of
Agreement (MOA\) that specifies how the adverse effect will be taken into account.
Caltrans district is routinely a concurring party to the MOA. Other parties may also
be involved at Caltrans’s discretion.

2014 Update rev: 05/11/15 Page 2:6
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.



Chapter 2: Cultural Resources Procedures

2.2.3 ldentifying Federal Involvement

The PDT determines if there will be federal involvement on a project, which will typ-
ically make it an undertaking subject to Section 106. In some cases, the decision will
have been made earlier as part of developing the State Transportation Improvement
Plan (STIP). The PDT makes a final decision on federal involvement as early as pos-
sible in the project development process.

An action by a federal agency, such as FHWA or the Federal Transit Administration
(FTA), triggers Section 106 on Caltrans projects. Most commonly, the action would
be FHWA funding. On occasion, more than one agency will be involved, and a lead
agency will then be identified. When FHWA funding or approval authority is in-
volved, other federal agencies may assume the lead on Section 106 only if FHWA has
agreed to an alternate process in advance.

On projects involving a permit from the U.S. Coast Guard and a historic bridge, early
coordination is essential. Such projects may require preparation of an Environmental
Impact Statement (EIS), regardless of other environmental documentation needs,
based on a 1985 agreement between FHWA and the U.S. Coast Guard.

Federal involvement will be found in the following cases:

e Projects modifying access to an interstate highway.

e Any project where federal aid will be used for engineering, construction, or right
of way.

e Any project for which federal approvals, permits, or licenses may be required.

e Any project that relinquishes or disposes of property on right of way financed
with federal funds (district right-of-way staff should ascertain whether there is a
federal interest).

FHWA or other federal agencies may also be involved in a project implemented in
response to an officially declared disaster.

2.2.4 Additional Guidance for Working with Section 106

Federal agencies bear the responsibility for compliance with Section 106 for their un-
dertakings, although they may authorize others to perform a portion of the actual
work. Caltrans identifies, evaluates, and treats historic properties and prepares most
required documents. Caltrans, in turn, may contract some work to private consult-
ants.
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Under the NEPA assignment, Caltrans retains ultimate responsibility for Section 106
compliance on its undertakings, regardless of who prepares the documentation.

The CSO in headquarters has specialists in Section 106 processes, Native American
coordination, archaeology, architectural history, history, and mitigation measures.
They are available to answer questions and to help districts complete the requirements
of the 106 PA. Districts are to rely upon these specialists as a first-line resource in
answering project-specific questions and in developing compliance strategies for unu-
sual or complex Section 106 compliance situations. If necessary, CSO specialists
may consult with SHPO, especially for difficult or possibly precedent-setting situa-
tions.

Federal publications provide valuable assistance in working with the Section 106 pro-
cess. Many are available on-line through the Advisory Council on Historic
Preservation and the National Park Service History & Culture, and include:

e National Reqister Evaluation Criteria

e Archeology and Historic Preservation: Secretary of the Interior's Standards and
Guidelines (National Park Service, September 29, 1983)

e Section 106 Regulations Text and Section 106 Summary

e Section 106 Flow Chart and Section 106 Explanatory Material

e Section-by-Section Questions and Answers

e Protecting Historic Properties: A Citizen's Guide to Section 106 Review

e Indian Sacred Sites and Section 106 (relationship Between E.O. 13007 and Sec-
tion 106)

e Consultation on Recovery of Significant Information from Archeological Sites

e Section 106 Consultation Involving National Historic Landmarks

e Consulting with Indian Tribes in the Section 106 Review Process

e Federal Alternate Procedures for Section 106

FHWA guidance on historic preservation issues includes:

e Section 4(f) Policy Paper (revised March 1, 2005)

e Guidance for Preparing and Processing Environmental and Section 4(f)
Documents (also known as Technical Advisory 6640.8A)

e Section 4(f) —-23 CFR 774 as amended
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2.2.5 Managing the Section 106 Process

The Project Development Team formally initiates environmental studies, including
cultural resources studies, by submitting plans showing proposed project alternatives
with best estimates of Right of Way requirements. The term “cultural resources stud-
ies” (formerly called historical studies) describes all research, consultation, and
survey work for the full range of cultural resources.

Preliminary environmental and cultural resources studies should be started early, at
the Project Initiation Document (PID) stage. Early studies involve such activities as
walkovers and reconnaissance surveys, supplemented by basic information on previ-
ously recorded cultural resources and archaeological sensitivity of the project area.
Obtaining this information early in the process allows environmental consequences to
be included in the factors governing identification of feasible alternatives. Early sur-
veys can reduce project development time spent on alternatives that obviously would
have unacceptable environmental consequences. In particular, early identification of
consulting parties is crucial to meeting project schedules.

If information available at the PID stage indicates that historic properties could be
involved, every effort should be made to develop realistic project schedules. Sched-
uling decisions should acknowledge the time required to complete the Section 106
process.

The time required for achieving Section 106 compliance varies considerably. It takes
little time for projects that do not require cultural resources studies or which have no
potential to affect historic properties. It can take three years or more, however, to
complete the process for projects requiring extensive work. Longer time frames may
also be needed if contracting for studies is involved.

Compliance time can be reduced by conducting early studies to help avoid alterna-
tives that would affect excessive numbers of properties, by scheduling cultural
resources studies as early as possible in the environmental process, by communicating
closely with the PDT, and by careful delineation of APEs (neither too large nor too
small) for the purpose of conducting environmental and cultural resources studies that
are both efficient and in compliance with applicable laws. Exhibit 2.3 provides esti-
mates of the range of time required for certain cultural resources studies while Exhibit
2.4 suggests their sequential order.

2014 Update rev: 01/02/15 Page 2:9
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.



http://www.dot.ca.gov/ser/vol2/ex_2_3_effort.pdf
http://www.dot.ca.gov/ser/vol2/ex_2_4_sequence.pdf
http://www.dot.ca.gov/ser/vol2/ex_2_4_sequence.pdf

Chapter 2: Cultural Resources Procedures

Coordination between the District Environmental Branch Chief (DEBC) and the ap-
propriate cultural resources staff in the district environmental branch, the Caltrans
Project Manager, and FHWA Transportation Engineer or other federal representative
is crucial throughout the process.

2.2.6 Strategy Consultation

Informal initial strategy consultation can be useful in unusual, controversial, or com-
plex compliance situations. These discussions or meetings may be between district
and CSO cultural resources specialists and managers or between district staff and
FHWA and should be held before submitting formal documentation. If issues arise
which cannot be resolved, the PDT can request the CSO Section 106 Branch Chief to
initiate a strategy meeting with SHPO staff. On rare occasions, the Council can par-
ticipate, usually by phone.

Strategy consultation may be crucial under the following circumstances:

e When a project may involve particular areas of concern to Native Americans
where internal negotiations have not resolved the disagreement.

e When there is disagreement among agencies over significance, effect, or treat-
ment of historic properties.

e When a project involves substantial local controversy.

It recommended that the Caltrans district discuss strategy with other governmental
entities, particularly tribal governments or land-managing agencies that have an inter-
est in historic properties that Caltrans projects may affect.

Caltrans districts should make every effort to solve issues internally or in consultation
with CSO without contacting SHPO, as SHPO staffing levels do not allow for fre-
quent individual discussion of historic property issues. To reduce the volume of
routine calls to SHPO, district staff is to contact the CSO Section 106 Branch Chief
for advice on policy, procedures, eligibility, and effect issues or project status.

The Section 106 Branch Chief will initiate SHPO consultation when such consulta-
tion is warranted. In general, contacts should be limited to situations with complex or
unusual issues, projects with high public interest, and circumstances in which appro-
priate application of the regulations is uncertain. District staff may contact SHPO
directly in critical situations, such as a late discovery or an emergency when immedi-
ate response is essential. CSO should be notified in advance of any action for which
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they are responsible under Section 106. Likewise, FHWA should be notified in ad-
vance of any non-delegated action for which it has Section 106 responsibilities.

2.2.7 Interstate Highway Federal Exemption

Pursuant to federal law, under 23 USC 103(c)(5)(A)-(C), the Interstate Highway Sys-
tem is exempt from Section 106, except for individual elements that have been
determined by the Secretary of Transportation to have national or exceptional historic
significance and are considered historic properties for Section106 and Section 4(f)
purposes.

The exemption releases all federal agencies from the Section 106 requirements of
having to take into account the effects of their undertakings on the Interstate System,
except for a limited number of individual elements associated with the system.

FHWA Headquarters, for the Secretary of Transportation, designated individual ele-
ments that still are subject to Section 106 review. Designations were made in
consultation with state DOTs, FHWA Divisions, SHPOs, the Council, and the public.
In California, there are six individual features of the “Federal Interstate Highway Sys-
tem” that FHWA designated as nationally and exceptionally significant.

The following resources are not exempt from Section 106 compliance:

Interstate Resource Name Property type Postmile(s)
1-80 San Francisco-Oakland Bay Bridae SF PM 4.8/8.9,
Bridge 9 ALA PM 0.0/1.2
1-80 Truckee River Canyon Highway Segment NEV PM 0/10

Glenn Anderson (Century)

1-105 Highway Segment LA PM 5/18

Freeway
I-5 Chicano Park Park SD PM 14/14.1
I-8 Pine Valley Creek Bridge Bridge SD PM41.7
I-5 Pit River Bridge Bridge SHA PM 28.1

Details on why these elements are nationally and exceptionally significant, their con-

struction dates, and the NRHP criteria under which they are eligible have been posted
on the FHWA Historic Preservation Final List of Nationally and Exceptionally Significant
Features of the Federal Interstate Highway System website.

Federal agencies must take into account effects of undertakings on other historic
properties that are not components of the Interstate System, such as adjacent histor-
ic sites or archaeological sites within the right of way.
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Contact the CSO Section 106 Branch Chief for any questions concerning the applica-
bility of the Interstate Highway Exemption.

This exemption is for federal undertakings only and does not exempt Caltrans from
compliance with CEQA, PRC 5024 or other state laws and regulations. For instance,
a bridge on the Interstate that is exempted from review for Section 106 undertakings
still would have to be evaluated for PRC 5024 or CEQA compliance and, for the pur-
poses of those state laws and regulations, might be found eligible for inclusion in the
NRHP or as a historic resource under CEQA.

2.3 Section 106 Procedures under the 106 PA

2.3.1 Introduction

The Section 106 procedures explained below follow the order laid out in 36 CFR 800,
with changes prescribed by the 106 PA. The steps essentially are linear, although in
practice they may overlap or be compressed. It is essential to be aware of where the
project is in the process.

The Section 106 process may conclude at various places in the process, when resolu-
tion is reached at any one of the following steps:
1) Caltrans district PQS determine that the activity is not an undertaking subject to

Section 106.

2) Caltrans district PQS determine the undertaking meets the criteria for Screened
Undertakings in accordance with 106 PA Stipulation VI and Attachment 2.

3) Caltrans district PQS find that the project will result in No Historic Properties Af-
fected, and notifies CSO and SHPO, when

0 No properties of any kind are present,

0 None of the properties are eligible for the NRHP and SHPO has concurred, or

0 Historic properties are present but the undertaking will have no effect on
them.

4) Caltrans district PQS find that the project will have No Adverse Effect on historic
properties when “standard conditions” are met.

5) Caltrans, CSO and SHPO agree that the project will have No Adverse Effect on
historic properties.
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6) On projects with an Adverse effect, Caltrans district, CSO, and SHPO, and in-
cluding Council in special circumstances, sign a Memorandum of Agreement on
how to take effects into account.

On the rare occasions when no agreement is reached, CSO takes Council’s written
comments into account, decides whether and how to proceed with its proposed activi-
ty, and notifies Council of its decision.

2.3.2 Screened Undertakings

Certain undertakings by their very nature have little potential to affect historic proper-
ties. FHWA, SHPO, and Caltrans recognize this and account for it in the 106 PA
under Stipulation VII and Attachment 2, in an effort to streamline cultural resource
compliance. The attachment lists 30 classes of undertaking that must be screened be-
fore being exempted from Section 106 review. As with all other actions under the
106 PA, a Caltrans PQS must conduct the screening process. Only the specific ac-
tions on the list qualify for screening, but an undertaking comprised of several actions
on the list can be screened.

If conditions must be imposed on the undertaking to ensure that potential historic
properties would not be affected (e.g., fencing to protect an archaeological site, or
pavement resurfacing on the deck of a historic bridge to be completed per the Secre-
tary of the Interior’s Standards for Treatment of Historic Properties) the undertaking
will not qualify as exempt from further review.

Screening may involve reviewing relevant documents, such as maps, photographs,
previous cultural studies, and project plans. It may involve a field review of the pro-
ject location or consultation with knowledgeable individuals. Personal knowledge of
the project location may be important and should be included where relevant. Based
on the outcome of the screening process, the Caltrans PQS may determine that indi-
vidual undertakings are exempt from further review because there is no potential to
affect historic properties. A “Screened Undertaking” memo to the senior planner or
office chief responsible for environmental documentation constitutes the documenta-
tion necessary to complete the Section 106 process for screened undertakings
determined exempt from further review. The Caltrans PQS who screened the under-
taking prepares a memo that includes a description of the undertaking, the screening
process, and the results of screening that led to the conclusion that the undertaking
qualified as exempt from further review, and keeps a copy in the district’s environ-
mental files. Exhibit 2.5 contains guidance for preparing a Screened Undertaking
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memo for the project planner. See 106 PA Attachment 2 and Chapter 4 Section 4.2.1
for further guidance.

2.3.3 Scope of Identification Efforts

The Section 106 process begins when the PDT identifies that an undertaking is sub-
ject to Section 106 compliance. See Section 2.2.2 for the definition of an
undertaking. Once it has been determined that an undertaking exists, Caltrans initi-
ates the steps to identify any historic properties that might be affected by the project.

2.3.3.1 Establishing the Area of Potential Effects
The first step in determining the scope of identification efforts and a critical step in
conducting cultural resources studies is to establish the project’s APE.

As defined in 36 CFR 800.16(d), an APE is “the geographical area or areas within
which an undertaking may directly or indirectly cause alterations in the character or
use of historic properties, if any such properties exist. The APE is influenced by the
scale and nature of an undertaking and may be different for different kinds of effects
caused by the undertaking.” Setting an APE is a prospective activity and the known
or suspected presence or absence of actual historic properties is irrelevant at this
stage.

The APE should define the boundaries of the area within which a proposed project
might affect properties. It should be just large enough to include in their entirety all
properties being studied (with special consideration for long linear features) that un-
der any reasonable circumstance could be affected by the proposed undertaking. 106
PA Attachment 3 provides specific details on aspects to consider when delineating the
APE and setting direct and indirect APEs.

The minimum APE for considering direct effects generally is the required right of
way, plus areas subject to ground-disturbing activities, such as utility relocation,
equipment staging areas, and designated storage, disposal, or borrow sites. If an ar-
chaeological site is identified, the APE is drawn to encompass the known or
presumed boundaries of archaeological properties. If the proposed project has poten-
tial for indirect effects to archaeological sites, the APE may need to be expanded, and
consultation with SHPO early in the scoping process should be considered. Consult
the CSO Section 106 Branch Chief if a question arises.

It is permissible to distinguish direct APE and indirect APE on project maps, but us-
ers should note that they are Caltrans terms that have no regulatory basis. The
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project’s vertical and horizontal extent should always be considered in establishing
both the direct and indirect APE.

Buildings and structures can be affected by land use changes and by visual, noise or
atmospheric intrusions beyond the right of way. To consider these indirect effects,
the APE for the built environment in an urban or suburban environment often in-
cludes one row of buildings beyond the proposed right of way, if warranted. The
assessor’s parcel may be used to define the boundaries of a property for inclusion
within the APE. When warranted by the nature of the project or other factors such as
topography or property size, the APE can be substantially larger or smaller. Judg-
ment must be exercised where assessor’s parcels are very large, as is often the case
with rural properties. See Chapter 4 Section 4.3 for additional guidance on setting the
APE.

APE maps must be of a scale suitable to depict the boundaries of major project fea-
tures (e.g., right of way, edge of pavement) relative to property boundaries.

The 106 PA makes Caltrans PQS and Project Managers jointly responsible for setting
the APE. Exhibit 1.6 outlines the Caltrans PQS levels that are allowed to set the APE
and sign the map. They will sign any maps or plans that define or redefine an APE.
For Local Assistance projects, the District Local Assistance Engineer (DLAE) will
sign as the project manager. When the guidance in 106 PA Attachment 3 is followed,
specific consultation with SHPO typically will not be necessary. If consultation on
the APE is deemed necessary, it should be initiated through the CSO Section 106
Branch Chief. While the 106 PA authorizes Caltrans to define the APE, SHPO and
CSO may always comment on the adequacy of that delineation.

Cultural resources specialists conduct studies within the APE to identify the presence
or absence of historic properties. When studies must begin prior to establishing the
APE, district environmental branch PQS, in consultation with the PDT, may desig-
nate a reasonable “Study Area’ for use in conducting cultural resources studies until
an APE can be delineated. The Study Area should encompass all land that might pos-
sibly be included in the final APE. Project reports then would include both the final
APE and the Study Area Map as appropriate.

If studies reveal a resource such as a large potential historic district or long linear fea-
ture that extends beyond the designated APE boundaries, the entire resource must be
considered as a whole, even if, eventually, the APE may or may not be formally re-
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vised to encompass the entire resource. See 106 PA Attachment 3 for further guid-
ance on the relationship of APE boundaries to larger historic properties.

The final APE map must be formally designated by the time the Historic Property
Survey Report (HPSR) is complete because the final APE map appears as an exhibit
in the HPSR, documenting this step in the Section 106 compliance process.

2.3.3.2 Seeking Information on Historic Properties

The next steps in determining the scope of identification efforts include seeking in-
formation from consulting parties and others who might have knowledge of resources
in the project area (preliminary research), and gathering information from Indian
tribes regarding resources that might have cultural or religious significance to the
tribe and thus might be eligible for the NRHP. Section 106 regulations require feder-
al agencies to employ a “reasonable and good faith effort” to identify historic
properties. In deciding what constitutes a reasonable and good faith effort, Caltrans
PQS should consider the following factors for any particular undertaking:

e Past planning, research, and studies.

e Magnitude and nature of the undertaking.

e Degree of federal involvement.

e Nature and extent of potential effects on properties.

e Likely nature and location of properties within the APE.
e Applicable standards and guidelines.

e Confidentiality concerns.

Gathering Information on Historic Properties (Preliminary Research)

Caltrans PQS and qualified consultants first look for previously evaluated properties
within the APE. Chapter 4 Section 4.4 discusses preliminary research in more detail.
At a minimum, however, sources that are to be consulted on all projects include:

e National Register of Historic Places.

e California Register of Historical Resources.

e California Historical Landmarks.

e Points of Historical Interest.

e State and local inventories of historical resources.

e Caltrans Cultural Resources Database (CCRD)

e Caltrans Historic Highway Bridge Inventory, if applicable.
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e The appropriate regional Information Center of the California Historical Re-
sources Information System (CHRIS).
e Sacred Lands Inventory File, Native American Heritage Commission.

The regulations specifically call for FHWA to consult with Indian tribes about prop-
erties that may have religious or cultural significance to them. The 106 PA authorizes
Caltrans to carry out this consultation on FHWA’s behalf; however, FHWA will hon-
or the request of any Indian tribe for direct government-to-government consultation.
Chapter 3 discusses this process and Caltrans role in government-to-government con-
sultation. Additional contacts for information about possible resources in the project
area may include local historical societies, museums, and members of the public.

Although 36 CFR 800.4 calls for agencies to request information from SHPO, the
California SHPO does not have staff or facilities to provide research services. By re-
viewing appropriate databases, consulting historical resource listings, and requesting
records searches from Information Centers and other sources, as described in Chapter
4 and documenting the results accordingly, Caltrans is deemed to have complied with
this requirement.

2.3.3.3 Properties Exempt from Evaluation

Caltrans, FHWA, and SHPO recognize that certain cultural resources categorically
appear, under ordinary circumstances, to possess little or no potential for significance.
Since the federal regulations require a “reasonable and good faith effort” to identify
historic properties, Caltrans, SHPO, and FHWA have agreed to concentrate efforts on
properties that could be significant. 106 PA Attachment 4 contains a list of certain
properties that are exempt from evaluation; however, it is important that Caltrans
PQS determine which properties meet the requirements of Attachment 4. Further
guidance is offered in Chapter 4 on determining whether resources are exempt and
documenting that determination.

2.3.4 Identification of Historic Properties

Once the scope of identification efforts has been defined, and based on information
that already has been gathered about cultural resources within the APE, it should be
clear whether survey work is needed.

If additional survey is needed, Caltrans PQS determines the level of survey effort
that is needed, as well as the need to conduct phased identification.
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Phased identification may be necessary when the project has a number of alternatives,
involves large land areas, or includes areas to which access is restricted. The latter
often occurs when archaeological sites may be affected. When considering a phased
approach, CSO must approve it and an MOA usually is required. Also, the process
needs to allow for other consulting parties and the public to adequately express their
views. See Chapter 4 for more discussion. Consultants are strongly encouraged to
seek early district PQS involvement in situations where phased identification is being
considered.

2.3.41 Historic Contexts

In order to identify resources not previously known, cultural resources specialists un-
dertake research to develop the historic context necessary to recognize the types of
resources that may be present and the locations in which they are likely to occur as
well as possible areas of significance. The results of the study are presented in a his-
torical overview of the technical reports that the cultural resources specialists prepare.
The context statement presented in the historical overview leads directly to site-
specific discussions of cultural resources in the APE.

Work on the historic context usually extends through the research and survey stage
and is completed prior to formal evaluation of resources. The context should be de-
veloped to the extent needed to understand the resources being studied. It should be a
focused and practical synthesis, providing the information needed to evaluate and
compare properties within that context. Chapter 4 contains more information on his-
toric context.

2.3.4.2 Native American Consultation

Identification of historic properties must be made in consultation with Native Ameri-
cans. The 106 PA authorizes Caltrans to conduct consultation with Indian tribes;
however FHWA retains ultimate responsibility for direct government-to-government
consultation. Chapter 3 contains guidance on consultation procedures.

2.3.4.3 Field Surveys

At the Project Study Report (PSR) stage, a walkover or a reconnaissance survey,
along with preliminary research, can provide information on the likelihood of historic
properties within a given corridor for comparison among project alternatives. This
preliminary work should be pursued to the extent necessary to reveal the need for
specific cultural resources surveys within an APE or Project Area. See Chapter 4
Section 4.5.
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In practice, an archaeological survey is always conducted unless it can be shown that
natural or modern processes have destroyed any potential resources, or unless the
APE previously has been surveyed to appropriate standards. See Chapter 4 and
Chapter 5 for more information on when and how to conduct an archaeological sur-
vey and on how to assess the potential for buried resources.

All unevaluated buildings or structures within the APE, regardless of date of con-
struction, will be considered. 106 PA Attachment 4 allows Caltrans PQS to exempt
certain specific resources from evaluation. Chapter 4 and Chapter 7 contain more in-
formation on when and how to conduct an appropriate surveys and how to apply
Attachment 4. All cultural resources within the APE that merit recordation and, when
applicable, evaluation, will be examined, recorded, and evaluated by appropriate Cal-
trans PQS or qualified consultants.

Survey Access and Field Safety

Surveyors need to carry copies of any rights of entry paperwork when in the field.
When a property owner or tenant objects to survey activity, or if a situation appears
to present any threat, surveyors must leave the property immediately.

Permits may be required for access to certain public lands. When it is necessary to
enter private property, Caltrans must obtain permission from property owners. Dis-
trict Right of Way (ROW) staff should handle all access requirements, but ROW may
delegate to cultural resources staff notifying residents when the actual field survey
will take place. A single District cultural resources staff member should be designat-
ed to coordinate with ROW to get access permission for all advance studies.

Safety of employees and good relationships with the public are both prime considera-
tions while conducting surveys or other fieldwork. All surveys and other fieldwork
shall be conducted in keeping with the Code of Safe Field Practices. See Chapter 4
Section 4.6.3, Chapter 5 Section 5.3.6, and Chapter 6 Section 6.8.2 for specific in-
formation regarding survey access and field safety. Consult the Caltrans Safety
Manual for additional requirements and guidance.

2.3.5 Evaluation of Historic Properties
Next, Caltrans PQS and qualified consultants identify cultural resources within the
APE that require evaluation. All buildings and structures within the APE and all ar-
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chaeological sites that cannot be avoided must be identified, and as applicable, rec-
orded and evaluated.

Caltrans PQS must examine buildings and structures regardless of age, ownership,
or condition to determine whether they meet the criteria for exempt properties in 106
PA Attachment 4.

2.3.5.1 Research and Field Work

Archaeologists and historical archaeologists conduct archaeological research, consult
with Indian tribes and other Native Americans regarding prehistoric sites, and if nec-
essary, conduct excavations, to evaluate archaeological resources. Architectural
historians consult with local historical societies and groups, and conduct historical
research and fieldwork to evaluate built-environment resources (e.g., buildings, struc-
tures, districts, objects, and complexes).

When resources have the potential for multiple property types (such as a mining
complex with buildings, structures, and archaeological sites), professional cultural
resource specialists from more than one discipline work together as a team to ensure
that all pertinent resource values are adequately considered.

Caltrans PQS and qualified consultants conducting evaluations apply NRHP eligibil-
ity criteria (36 CFR 60.4) to each resource. Under the 106 PA, Caltrans district PQS
make eligibility findings. Technical reports should state that Caltrans has determined
that properties are eligible, or not eligible, for inclusion in the NRHP.

2.3.6 Documenting Identification and Evaluation Results

Under the 106 PA, Caltrans districts must consult with SHPO and concurrently notify
CSO on the results of its NRHP eligibility determinations. This is typically accom-
plished in the HPSR.

The HPSR may contain a number of other findings that document compliance with
Section 106 requirements — findings that do not require separate or additional SHPO
concurrence under the 106 PA:

e Establishment of the APE.

e Scope and summary of identification efforts: results of seeking and gathering in-
formation on historic properties, including consultation with Indian tribes, Native
Americans, local governments and groups, and other interested parties.
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e Summary evaluation of cultural resources that were previously listed or deter-
mined eligible for the NRHP, that were previously determined not eligible and
whether these prior evaluations are still applicable, and that were determined eli-
gible or ineligible for the NRHP as a result of the surveys attached to the HPSR,
or that are considered eligible for purposes of the project only.

e No Historic Properties Affected: there are no historic properties (NRHP listed or
eligible) in the APE (provided SHPO has concurred on eligibility).

e No Historic Properties Affected: there are historic properties in the APE but there
will be no effects to them.

The SHPO or CSO may still comment on Caltrans identification efforts and APE de-
lineation, but will rarely do so when all guidance has been properly followed. An
Archaeological Survey Report (ASR) or a Historical Resources Evaluation Report
(HRER), as applicable, is attached to the HPSR to support the above findings. If
there are questions on appropriate level of effort or items not covered in the SER
Volume 2, consult the CSO Section 106 Branch Chief. Caltrans districts do not need
to notify SHPO or CSO of a No Historic Properties Affected finding when the HPSR
contains this finding and the HPSR is included in the district’s files. Exhibit 2.6 con-
tains more information on HPSRs.

2.3.7 Transmitting National Register Eligibility Findings
The 106 PA allows Caltrans districts to submit all NRHP eligibility studies directly to
SHPO with concurrent submittal to CSO. When a Cal-

trans district has been in consultation with an Indian Caltrans should send the
; PERTT ) documents to SHPO via

tribe or_l th_e NRHP e|lgl-bl|lt-y-0f- z_;l property,_ the_ Cal certified U.S. mail, return

trans district may submit eligibility determinations to receipt requested. Be

the Indian tribe for review prior to formal submittal to aware, however, that
there may be a lag of a

the SHPO and shall consider any comments received in | few days between the

the final determination. The Caltrans district shall no- time the mailroom re-
ceives the document and

tify the tribe of Caltrans’ final eligibility determination SHPO actually receives it
concurrent with submittal to the SHPO and provide and logs itin. SHPO re-

) ) ] o view begins from the date
documentation to the tribe, unless the tribe has indicat- SHPO staff logs it in.

ed it does not wish to receive such documentation.
Caltrans district also must notify and provide documentation to local governments in
whose jurisdiction the project is located, unless the local government has indicated it
does not wish to receive such documentation.
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If Caltrans and SHPO agree on the determination of eligibility for a property, their
joint finding constitutes a “consensus” determination of eligibility for purposes of
Section 106 compliance.

If Caltrans and SHPO disagree on eligibility, the Caltrans district must promptly noti-
fy CSO. The Caltrans district, CSO, the SHPO, and any Indian tribe or other
consulting party shall consult to resolve the disagreement in accordance with a mutu-
ally acceptable time frame. If the disagreement is resolved, the Caltrans district may
proceed. In the rare cases that a disagreement is not resolved or if a mutually ac-
ceptable time frame to resolve the disagreement is not reached, CSO shall comply
with 36 CFR 800.4(c)(2). When consultation with the Secretary of the Interior is re-
quired, CSO will submit the documentation to the Keeper of the NRHP, requesting a
“formal” determination of eligibility and will ensure that all concerns, including the
views of the SHPO, any Indian tribe, or any other consulting party are included in the
request. The Keeper’s determination is final.

SHPO 30-Day Review of Eligibility Finding

The Caltrans district transmits copies of its HPSR containing the “Determination of
Eligibility” finding(s) and supporting documentation to SHPO for review and concur-
rently provides copies to CSO. According to the 106 PA, SHPO has 30 calendar days
to respond from date of receipt at SHPO (date logged in). Date-of-receipt confirma-
tion, which serves as the basis for determining the 30-day review period, may be
provided through the SHPO database, a mail delivery receipt, or written or document-
ed oral communication from the SHPO. SHPQO’s response may be agreement with
the findings in the HPSR, but also, it may be a request for additional information, in
which case the 30-day time limit is no longer applicable to supplemental submittals
(Section 2.4.7 contains further information on the review process).

If the SHPO has not responded to the Caltrans District within 30 calendar days after
receipt, the District may either extend the review period in consultation with the
SHPO or proceed to the next step prescribed the 106 PA, based upon Caltrans’ de-
termination of NRHP eligibility. Absent a mutually agreed upon extension, when the
30-day period has expired without SHPO comment, the Caltrans district shall notify
the SHPO via email if the district is moving forward.
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2.3.8 No Historic Properties Affected

Once all historic properties within the APE have been identified, the Caltrans district
must determine whether the undertaking will have an effect on those properties [36
CFR 800.4(d)]. A finding of “No Historic Properties Affected” is appropriate when
the undertaking will have no effect on historic properties, as defined in 36 CFR

800.16(i).

The No Historic Properties Affected finding applies when either

e The APE does not contain any historic properties at all, or
e Historic properties are present but the undertaking will not alter the characteristics
that may qualify them for the NRHP.

Facftors to Consider

It is important to consider the following factors determining whether a finding of No
Historic Properties Affected is appropriate for historic properties within the APE:

e An effect does not have to be negative to be an effect.

e To have an effect, the undertaking must have the potential to alter the character-
istics that qualify the property for inclusion in the NRHP.

e The potential alteration does not have to be certain.

e Effects do not need to be direct and physical.

e Consideration should be given to changes that may occur in the reasonably fore-
seeable future.

2.3.8.1 No Notification Required
When Caltrans has not consulted with SHPO or any other consulting parties on eligi-
bility, either because

1) There were no cultural resources requiring evaluation in the APE (i.e., no cultural
resources present or all properties qualified as exempt under 106 PA Attachment
4), or

2) All properties in the APE were previously determined not eligible for the NRHP
(e.g., Category 5 bridges),

The Caltrans district PQS documents a “No Historic Properties” finding by including
the HPSR containing this finding in the district files. Checking the appropriate box
on the HPSR form or adding a statement to that effect in a narrative HPSR will ac-
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complish the documentation. It is not necessary to notify SHPO; see Section 2.5.2
HPSR to District File for processing information. If this finding is appropriate, Sec-
tion 106 compliance is concluded.

2.3.8.2 Notification Required - No Historic Properties Affected

When Caltrans has consulted with SHPO or any other consulting parties on a deter-
mination of eligibility for properties in a project’s APE and finds that the project will
result in

1) No Historic Properties Affected, either because all of the properties in the APE
were determined by Caltrans to be not eligible for the NRHP or

2) There are historic properties in the APE but the project will not have an effect on
them.

Caltrans must provide the SHPO and any other consulting parties with notification of
that finding pursuant to 106 PA Stipulation IX.A. Checking the appropriate box on
the HPSR form or adding a statement to that effect in a narrative HPSR, and transmit-
ting the HPSR as evidence of that finding will accomplish the notification; see
Section 2.5.2 “HPSR to SHPO” for processing information.. If this finding is appro-
priate, Section 106 compliance is concluded.

When a Caltrans district finds there are historic properties that may be affected by the
undertaking, the district shall apply the Criteria of Adverse Effect. If objections have
been raised about the “No Historic Properties Affected” finding and they have not
been resolved, the Caltrans district and CSO should apply the Criteria of Adverse Ef-
fect and work towards resolving the objection.

2.3.9 Effect Determinations

The 106 PA requires the Caltrans district to determine whether the undertaking will
have an effect on historic properties. If there will be an effect, the Caltrans district
will make one of the following:

e Finding of No Adverse Effect (FNAE) either

o0 with standard conditions (FNAE-SC), or

o without Standard Conditions (FNAE-No SC),
e Finding of Adverse Effect (FAE).

Section 2.5.3 contains guidance on the process for documenting these findings and
consulting with SHPO.
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2.3.9.1 Assessment of Adverse Effect

To assess effects, Caltrans district PQS apply the Criteria of Adverse Effect [36 CFR
800.5(a)(1) and (2)] to determine whether the proposed activity will adversely affect
properties listed in or determined eligible for listing in the NRHP.

The FNAE applies when there will be an effect, but

the effect will not alter any of the characteristics Aspects of Integrity
that qualify the historic property for the NRHP in a e Location e Workmanship

Lo , e Design e Feeling
manner that would diminish any of the property’s « Setting « Association
seven aspects of integrity. The FNAE-SC is appro- * Materials

priate when certain specific conditions are imposed
on the undertaking (see below).

According to the criteria, an adverse effect occurs when the integrity of the historic
property may be diminished by the undertaking through alteration of the characteris-
tics that qualify the property for the NRHP. Such alteration can be caused directly as
a result of the undertaking or as an indirect consequence.

Adverse effects include, but are not limited to:

e Physical destruction, damage, or alteration, including moving the property from
its historic location.

e [solation from or alteration of the setting.

e Introduction of intrusive elements.

e Neglect leading to deterioration or destruction.

e Transfer, sale, or lease from federal ownership.

2.3.9.2 Finding of No Adverse Effect
An FNAE is appropriate when:

e None of the undertaking’s anticipated effects meet the Criteria of Adverse Effect.
e The Caltrans district and CSO, after consultation, modify the undertaking or agree
to conditions that will avoid adverse effects.

Finding of No Adverse Effect with Standard Conditions

There are two standard conditions that will avoid adverse effects under the 106 PA:

1) Protection of archaeological sites or built environment historic properties by des-
ignation of an Environmentally Sensitive Area (ESA); or
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2) When the undertaking consists of maintenance, repairs, rehabilitation or altera-
tions to historic properties and the work can be completed according to Secretary
of the Interior’s Standards for Treatment of Historic Properties (SOIS).

When either of the standard conditions is imposed on an undertaking, the formal find-
ing to conclude Section 106 would be a “Finding of No Adverse Effect with Standard
Conditions” (FNAE-SC). Under the 106 PA, upon receipt of the FNAE-SC, CSO has
15 days SC to object to the finding. Neither SHPO nor FHWA need to review this
finding, but FHWA is notified and CSO will send receive quarterly summary notifi-
cation of such findings to SHPO.

While primarily used for archaeological sites, the first standard condition also may be
used to protect built environment historic properties. When employing an ESA to
avoid adverse effects, there are two major factors to consider:

1) For an archaeological site, it is permissible to assume that an archaeological site is
eligible for the NRHP without conducting full evaluation studies, meaning that no
excavation is needed. Where this approach is used, Caltrans states that a property
is considered eligible “for the purposes of the undertaking.” This avoids any unin-
tended implications that would result in a property being automatically listed in
the CRHR.

2) The Caltrans district PQS ensures that an ESA Action Plan is prepared. Section
2.4.3, 106 PA Attachment 5, Chapter 5, and Exhibit 2.7 contain additional details
on implementing ESAs and what should be included in an ESA Action Plan.
Exhibit 2.8 contains information on preparing an FNAE-SC-ESA.

The second standard condition is used primarily for built environment historic proper-
ties such as buildings and structures. Where adverse effects are avoided through
maintenance, repairs, rehabilitation or alterations:

1) A Principal Architectural Historian with the requisite experience must review the

proposed work items for consistency with the SOIS.

2) Principal Architectural Historian with the requisite experience must review the
plans and specifications.

3) The Caltrans district PQS ensures that an SOIS action plan is prepared. 106 PA
Attachment 5, Chapter 7, and Exhibit 7.5 contain additional details on use of the
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SOIS and what should be included in an SOIS Action Plan. Exhibit 2.8 contains
information on preparing an FNAE-SC-SOIS.

4) The work must be monitored by a Caltrans PQS or a person who either meets the
qualifications of Principal Architectural Historian outlined in the 106 PA Attach-
ment 1, or meets the National Park Service Professional Qualifications Standards
for Historic Architecture (36 CFR Part 61). See the guidance in Chapter 1
Section 1.3.3 — Architectural History and History. The Built Environment Preser-
vation Services (BEPS) Branch in headquarters is available for assistance and
guidance when considering this approach.

The FNAE-SC and supporting documentation—whether for ESAs or SOISs—must
be complete when the Caltrans district submits the proposed finding to CSO. The
15-day review period will not begin until CSO is in receipt of complete documenta-
tion. See Exhibit 2.8 for more information.

No Adverse Effect without Standard Conditions

The Caltrans district may also propose an FNAE that does not employ either of the
two above standard conditions. This is called a “Finding of Adverse Effect without
Standard Conditions” (FNAE-No SC). As outlined in the 106 PA Stipulation X.B.2,
the Caltrans district submits the proposed FNAE-No SC and supporting documenta-
tion to CSO for review and concurrently provides documented notification of the
finding to any consulting parties that have expressed views regarding potential effects
to historic properties. The notification shall include a request that any comments be
directed to CSO within 30 days of receipt of notification.

If CSO agrees with the proposed finding, CSO shall consult with the SHPO pursuant
to 106 PA Stipulation X.B.2.a. Caltrans has not assumed FHWA'’s responsibilities
for environmental review and compliance, CSO shall concurrently notify FHWA of
the finding.

SHPO and consulting parties then have 30 calendar days from of receipt of the notifi-
cation to object to the finding. If there is no objection within this time frame, the
undertaking is not subject to further review under the 106 PA. However, SHPO’s re-
view time may be extended beyond the 30-day time frame when SHPO and CSO or
FHWA (when Caltrans has not assumed FHWA'’s responsibilities for environmental
review and compliance) agree to an extension. Date-of-receipt confirmation, which
serves as the basis for determining the 30-day review period, may be provided
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through the SHPO database, a mail delivery receipt, or written or documented oral
communication from the SHPO. When the 30-day period has expired without SHPO
comment, the Caltrans district shall notify the SHPO via email that the district is
moving forward. Disagreements or objections to a finding of no adverse effect will
be addressed in accordance with 106 PA Stipulation X.D.

2.3.9.3 Finding of Adverse Effect

An undertaking is considered to have an adverse effect when any aspect of an under-
taking meets one or more of the Criteria of Adverse Effect. Caltrans also may make a
finding of Adverse Effect after a consulting party has indicated its disagreement with
a NAE finding, or when SHPO objects to a finding of No Adverse Effect that em-
ploys other than standard conditions.

An undertaking may have no effect on some properties, but an adverse effect on
others. In this situation, the finding for the undertaking would be “Adverse Effect.”
For the undertaking as a whole, there is one finding of effect.

Under the 106 PA, the Caltrans district proposes to CSO a finding of “Adverse Ef-
fect” (FAE) and then CSO consults with SHPO. This is usually accomplished
through a Finding of Adverse Effect document. Once the Caltrans district, CSO,
SHPO, and consulting parties reach an agreement on the FAE, they move to the next
step, resolving adverse effects. The purpose of this step is to continue consulting to
reach agreement on measures that will enable the undertaking to proceed. The goal is
to find measures that avoid or reduce harm to historic properties. Note that an ad-
verse effect finding may trigger FHWA Section 4(f) policy that requires a legal
sufficiency review.

2.3.10 Resolution of Adverse Effects

When there is an adverse effect, CSO consults with SHPO on ways to avoid or reduce
the adverse effect. The Caltrans district must invite Indian Tribes to be consulting
parties under certain circumstances. Chapter 3 contains more guidance for involving
Indian tribes in the resolution of adverse effects. Specifically, the regulations provide
that the federal agency shall consult with Indian tribes “to develop and evaluate alter-
natives or modification to the undertaking that could avoid, minimize, or mitigate
adverse effects on historic properties” [36 CFR 800.6(a)]. The Caltrans district also
must invite local governments with jurisdiction over the area in which the effects of
an undertaking may occur to be consulting parties [36 CFR 800.2(c)(3)].
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The Caltrans district and CSO, in consultation with SHPO may invite other groups
and individuals to join the consultation if they have a demonstrated interest in the un-
dertaking, and have submitted a written request to Caltrans to join the consultation.
Demonstrated interest may include legal or economic relation to the undertaking or
affected historic properties or concern with the undertaking’s effects.

In the rare situation that CSO and SHPO are unable to resolve the adverse effects,
they must invite Council to participate in the process.

2.3.10.1 Consultation to Develop Agreement

The consulting parties must make a good-faith effort to find acceptable ways to avoid
or reduce the effects on historic properties. The Caltrans district gathers needed doc-
umentation, informs the public about the undertaking through its public involvement
procedures, and works with the consulting parties to find a solution. The parties may
agree to accept adverse effects when no reasonable alternatives are available and
when the undertaking is in the best public interest despite the adverse effects on his-
toric properties.

2.3.10.2 Memorandum of Agreement

When CSO and SHPO have reached an agreement for avoiding, reducing, mitigating,
or accepting adverse effects on historic properties, they sign a Memorandum of
Agreement (MOA). The Caltrans district shall be a concurring party to the MOA
whenever it is required to perform any action as part of the agreement. See Exhibit
2.10 for additional guidance on MOA:s.

The MOA serves three important functions in the Section 106 process:

e |t completes the process for a project on which an adverse effect will occur.

e It specifies the measures that will be implemented to mitigate, avoid, or reduce
adverse effects on historic properties.

e |t establishes responsibility for implementing each of the measures.

In situations where the adverse effect is to an archaeological property that is signifi-
cant exclusively under NRHP Criterion D, the Caltrans district may follow the Data
Recovery Plan (DRP) proposal in 106 PA Attachment 6 in order to resolve adverse
effects. DEA and the Caltrans district both must enter into an MOA with SHPO to
ensure the provisions of the DRP will be carried out as specified.
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For most Caltrans projects, the MOA will be a two-party agreement between DEA
and SHPO, with Caltrans as a concurring party. Note that an Indian tribe, local gov-
ernment, or other interested individuals may be invited to be concurring parties to the
MOA, if CSO so decides. Unless they are assigned specific duties under the MOA,
their failure to sign the MOA does not invalidate it and does not stop the MOA from
being implemented.

In rare circumstances the Council may be involved in the resolution of Adverse Ef-
fects and also would sign the MOA. This would happen when CSO, SHPO, and the
Caltrans district are unable to reach agreement among them and the Council has been
asked to participate. Whether or not the Council is involved, CSO must provide a
copy of the MOA to the Council for inclusion in their files for documentation of the
agency’s implementation of Section 106.

2.3.11 Implementation of Agreement

If the Section 106 process has resulted in a signed MOA, the Caltrans district pro-
ceeds with its project according to the terms of the MOA. Caltrans and any other
parties with responsibilities under the MOA usually carry out the mitigation measures
after the final environmental document is approved but before or during construction
(See Exhibit 2.3 for additional information on Caltrans WBS codes and funding
sources). Within 90 days after completing all the required mitigation measures under
the terms of an MOA, the Caltrans district reports to those who signed the MOA,
usually DEA and SHPO, on actions completed.

2.3.12 Council Failure to Agree and Termination

In the rare instances when the MOA signatories and/or consulting parties fail to agree
on terms for an MOA, the consultation may be terminated. In the event of termina-
tion, CSO shall request the Council comments on the undertaking. As outlined in 36
CFR 800.7(4), the Caltrans Director must take into account Council’s comments.
The Caltrans Director’s decision must be documented by:

Q) Preparing a summary of the decision that contains the rationale for the deci-
sion and evidence of consideration of the Council's comments and providing it to
the Council prior to approval of the undertaking;

(i) Providing a copy of the summary to all consulting parties; and

(iii)  Notifying the public and making the record available for public inspection.
[36 CFR 800.7(4)]
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Upon documenting its decision, Caltrans makes the final decision about whether or
how to proceed with its proposed activity, after which, CSO notifies Council.

The Council does not have veto power over a project. Council comments go to the
Caltrans Director, however, and there can be a significant delay to final approval of
projects.

2.4 Special Considerations

2.41 Considering Alternatives

Preliminary studies, such as walkovers and reconnaissance surveys, should be under-
taken early in the planning and development process, at the Project Study Report
(PSR) stage. In some situations, these preliminary studies will be sufficient to indi-
cate that the environmental consequences of some alternatives warrant dropping them
from further consideration without expending additional effort.

Complete cultural resources surveys, Native American consultation, and any other
necessary identification studies are undertaken for each project alternative formally
considered in the environmental document.

Each alternative should be studied to a roughly equal degree and in comparable de-
tail.

Studies that are destructive by nature (e.g., archaeological test excavations) may be
postponed until a preferred alternative has been selected, unless all proposed alterna-
tives would affect a particular resource. Postponing test excavations pending
selection of a preferred alternative avoids unnecessary damage to the resources, in
accordance with Caltrans and FHWA policy.

When the draft environmental document is prepared, each alternative is presented in
roughly equal detail, and the proposed treatment of each historic property that would
be affected by each alternative is described in an appropriate level of detail. The
SHPO’s views on eligibility and effect should be included in the draft environmental
document. A range of suitable mitigation options, rather than a precise commitment,
may be presented if mitigation plans are not yet complete. Note that the above infor-
mation is required to be included in the draft environmental document before Caltrans
can process it (i.e., allow it to be circulated for public review).
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2.4.2 Emergency Situations

Section 106 responsibilities are not waived in emergencies, but alternative procedures
are outlined in 36 CFR 800.12 when the work proposed is an essential and immediate
response to an officially declared disaster or state of emergency.

Emergency work must be implemented within 30 days following declaration of
the emergency.

The Caltrans district may request an extension of the period of applicability from the
SHPO prior to passage of the 30 days.

2421 Declared Emergency

Under the 106 PA Stipulation XVI.A, an emergency or a disaster must be officially
declared by the President, California Governor, tribal government when on tribal
lands, Caltrans Director or District Director in order to use these procedures. Emer-
gency situations also occur when there is an imminent threat to public health or
property; rescue and salvage operations to preserve life and property are exempt from
review.

24.2.2 Emergency Procedures

First, the Caltrans district PQS determines whether the emergency undertaking has
the potential to affect historic properties. If no historic properties are affected, the
District PQS completes an HPSR to District File with a Finding of No Historic Prop-
erties Affected.

If historic properties are likely to be affected by the emergency undertaking:

1) The Caltrans district PQS requests expedited consultation with SHPO and concur-
rently notifies CSO, FHWA where responsibilities have not been assumed, and
any Indian tribes that might attach religious or cultural significance to the affected
property and afford them an opportunity to comment within seven calendar days
of the notification. Caltrans district may furnish this information through corre-
spondence, hard copy, electronic media, telephone, or meetings, at its discretion
taking into account the capabilities of the consulting parties and must document
this process for the administrative record.

2) The notification to shall include, to the extent such information is available:

a) Description of the nature and extent of the property or properties
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b) Assessment of NRHP eligibility of any properties,

c) Type and extent of any damage to the property(ies)

d) Proposed action, any prudent and feasible treatment measures that would take
any effects into account

e) Request for comments

3) If the Caltrans District determines that circumstances do not permit seven days for
comment, the Caltrans district PQS shall notify the parties and invite any com-
ments within the time available.

Within six month following the notification, the Caltrans district PQS provides the
SHPO, CSO, and any additional consulting parties, including the Corps if a Depart-
ment of the Army Authorization (DA) permit is required, a narrative report
documenting the actions taken in accordance with this decisions made in accordance
with this expedited consultation process. The follow-up report may follow the appli-
cable guidance for documenting FNAE-SCs and FNAEs without standard conditions
(see Exhibit 2.8) and for FAEs (see Exhibit 2.9).

24.2.3 Work Implemented After 30 Days of Declared Emergency

Caltrans districts shall follow 106 PA Stipulations VII through Xl for all emergency
undertakings to be initiated more than 30 days following declaration of an emergen-
cy, unless SHPO approved an extension.

The Caltrans District Environmental Branch should immediately contact FHWA, or
the federal agency involved, to determine appropriate procedures and initiate action.
Some federal agencies may be able to make exceptions to their regular permitting
process in a declared emergency. For example, permit requirements could be waived
for repairs or replacement in kind, or a permit could be issued after the fact.

2.4.3 Environmentally Sensitive Areas

Environmentally Sensitive Areas (ESAS) are locations of identified cultural, biologi-
cal, or other resources that are to be protected by avoidance during Caltrans activities.
Where establishment of an ESA protects an archaeological property, Caltrans may
consider such properties NRHP eligible for the purposes of the undertaking without
conducting subsurface testing or surface collection. Caltrans PQS must establish the
ESA according to provisions of 106 PA Attachment 5. In this situation Section 106
compliance would be concluded with an FNAE-SC-ESA (see Sections 2.3.7 and 2.5.3
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for further guidance on ESAs and effect findings). If other values are attached, con-
sultation with SHPO may be necessary to determine whether the ESA is sufficient to
protect the property from adverse effects.

Careful use of ESASs is imperative:

e Failure to honor an ESA during construction will result in reopening the Section
106 process, causing project delays and jeopardizing continuing use of ESAs in
general and/or loss of federal-aid funds.

e Effective protection of a designated ESA may require such an extensive commit-
ment of staff time that site evaluation and treatment might be a more prudent
course of action.

Generally, ESAs are designed for protection from casual, inadvertent damage, pe-
ripheral to the project. However, as designation of an ESA suggests a potential for
project effects to the site, any site protected by an ESA must be included entirely
within the APE.

Exhibit 2.7 on ESA Action Plans contains guidelines and format instructions.

2.4.4 Post-Review Discoveries

Post-review discoveries most commonly occur when previously unidentified archaeo-
logical sites are uncovered during construction. However, other previously unknown
resources could be discovered, or a project could be found to have unexpected effects
on known historic properties.

If a post-review discovery occurs, work in the area of the resource must stop imme-
diately. The Caltrans district must immediately notify SHPO, CSO, FHWA if
applicable, and any Indian tribes as appropriate.

If a project has substantial potential for post-review discoveries, Caltrans is encour-
aged to develop a plan to deal with them (36 CFR 800.13[a] and 106 PA Stipulation
XV). Planning for discoveries is undertaken as part of Section 106 consultation with
SHPO (see Chapter 5 for more details on planning for and managing discoveries).
Usually a signed MOA implements a treatment or discovery plan. Then, when dis-
coveries are made, the Caltrans district need only proceed according to that plan.

When there is no plan in place and an undertaking affects a previously unidentified
property or affects a known historic property in an unanticipated manner, the Caltrans

district shall promptly stop construction activity near the property and implement all
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reasonable measures needed to avoid, minimize, or mitigate further harm to the prop-
erty. If the discovery involves a newly identified property, the Caltrans district may
assume it to be NRHP eligible for the purposes of Section 106. Exhibit 5.12 contains
additional guidance.

Once a discovery is made, the 106 PA provides for the following actions:

e Caltrans district notifies CSO and SHPO within 48 hours. Caltrans district may
furnish this information through correspondence, hard copy, electronic media, tel-
ephone, or meetings, at its discretion taking into account the capabilities of the
consulting parties and must document this process for the administrative record.
Notification shall include, to the extent such information is available:

o Description of the nature and extent of the property or properties

o Assessment of NRHP eligibility of any properties, the type

o0 Extent of any damage to the property,

0 Proposed action, any prudent and feasible treatment measures that would take
any effects into account

Request for comments
o Caltrans district may furnish this information through correspondence, hard

copy, electronic media, telephone, or meetings, at its discretion taking into ac-
count the capabilities of the consulting parties and must document this process
for the administrative record.

e Caltrans district notifies Indian tribes and/or Native American groups that may
attach religious or cultural significance to the property within 48 hours.

e Notified parties have 72 hours to respond to the Caltrans district with comments.

e Caltrans district must consider their comments in determining an appropriate
course of action.

e Caltrans district then may carry out the determined course of action, with ongoing
consultation as appropriate.

e |If a National Historic Landmark is affected, the Caltrans district includes the Sec-
retary of the Interior and the Council in the notification process (See 106 PA
Stipulation XV).

@]

2.4.5 Protecting National Historic Landmarks

National Historic Landmarks (NHLSs) are properties of the highest level of national
significance. Under Section 110(f) of the National Historic Preservation Act, federal
agencies must give special protection to NHLs that may be affected by federal under-
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takings. Any NHLs within a project area must receive additional consideration, as
described in 36 CFR 800.10.

When an undertaking may adversely affect a NHL, the Caltrans district must include
the Council as a consulting party to an agreement and must report the outcome of the
Section 106 process to the President, Congress, and Secretary of the Interior.

2.4.6 Public Participation

The goal of public participation in the Section 106 process is to ensure that interested
persons are able to learn about and voice their views on the potential effects of a pro-
ject. Interested persons are defined as organizations and individuals that are
concerned with the effects of an undertaking on historic properties. The Caltrans dis-
trict shall document evidence of coordination with all interested persons and the
results of that coordination in its Section 106 documents.

During the identification and evaluation stage, Caltrans district PQS identify and in-
vite interested members of the public to provide information on cultural resources.
Caltrans district PQS must notify all consulting parties and members of the public
who express an interest in the proposed project during pre-field research of the results
of the identification phase, even when no historic properties are found within the
APE. When historic properties are found that may be subject to project effects, per-
sons who have expressed an interest may want to continue participation.

Consultation must protect the confidentiality or sensitivity of cultural resources.

Public participation in the Section 106 process may be achieved by using Caltrans’s
procedures for compliance with the National Environmental Policy Act (NEPA) and
Caltrans project development process. Participation may include public meetings,
hearings, or newspaper notices, although the degree of effort and timing may vary.
The Caltrans district must include public comments and opinions and responses to
those comments in the documentation for the public participation process. Usually
this involves attaching contact letters to the HPSR and summarizing any responses in
the HPSR.

2.4.6.1 Consulting Parties
Caltrans shall involve the following parties to participate as consulting parties in the
consultation to resolve Adverse Effects to historic properties (36 CFR 800.2):

e SHPO [36 CFR 800.2(c)(1)].
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e Tribal Historic Preservation Officer (THPO) for tribes that have assumed SHPO
responsibilities when affected historic properties are on tribal lands, or representa-
tive of a federally recognized Indian tribe when an undertaking will affect Indian
lands or properties of historical or cultural value to the tribe on non-Indian lands
[36 CFR 800.2(c)(2)].

e Indian tribes, when the undertaking involves historic properties of religious or
cultural significance to the tribe.

e Head of a local government, when the undertaking may affect historic properties
within the local government’s jurisdiction (its area of authority or control) [36
CFR 800.2(c)(3)].

e Applicants for federal assistance (such as Caltrans), and applicants or holders of
grants, permits, or licenses that are subject to Section 106 review [36 CFR
800.2(c)(4)].

Upon request and in consultation with SHPO, Caltrans may invite others to partici-
pate as consulting parties in the consultation to resolve adverse effects to historic
properties. Individuals and organizations with a demonstrated interest in the under-
taking, due to their legal or economic relation to the undertaking or the affected
historic properties, or their concern with the undertaking’s effects on historic proper-
ties are in this category [36 CFR 800.2(c)(5)]. This may include for example owners
who hold title to real property within an undertaking’s APE, private historic preserva-
tion organizations, or non-federally recognized Indian tribes. Caltrans must consider
all written requests of individuals or organizations to participate as consulting parties.

If a proposed project may affect federal or state lands, the Caltrans district shall con-
tact the appropriate land-holding agencies for information regarding historic
properties on their land and shall formally invite the agencies to be parties to any sub-
sequent actions.

2.4.6.2 U.S. Forest Service and National Park Service as Consulting
Parties
The U.S. Forest Service and the National Park Service have requested to be consult-

ing parties on all projects that affect historic properties on their lands. For such
projects, the Caltrans district shall:

e Request information from the appropriate National Forest or National Park to as-
sist in the identification of historic properties
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e Notify both the Forest Supervisor and the Forest Service Regional Forester or the
National Park Superintendent and the National Park Service Regional Director of
No Historic Properties Affected findings

e Consult with the Regional Forester and Forest Supervisor or with the National
Park Superintendent and National Park Service Regional Director on Adverse or
No Adverse Effect determinations

e Routinely invite the Regional Forester or the National Park Service Regional Di-
rector to be a consulting party for any project in which adverse effects will occur
on historic properties in that jurisdiction

2.4.7 SHPO Review Times

Section 106 regulations (36 CFR 800) specify review times for various stages in the
process, but they should not be misinterpreted or underestimated. With the 106 PA,
SHPO has agreed in principle to respond to Caltrans determinations of NRHP eligi-
bility within 30 days. Below are some circumstances that can affect review times:

e The SHPO interprets the 30-day review period as beginning when a document is
received in the office, date-stamped and logged. The review period ends when
SHPO signs the response letter. Allow for additional mail and handling time.

e Review time lengthens if SHPO must request additional information or questions
a finding. Clear, logical, well documented, and well-justified findings help re-
duce delays.

It is best to start the process early, prepare adequate documents, and schedule enough
time to allow for any complications or delays. It is important to remember that indi-
vidual projects may be subject to higher levels of scrutiny and associated delays.

2.4.8 Section 4(f) as it relates to Section 106
“Use” of Historic Property

Section 4(f) of the 1966 Department of Transportation Act prohibits use of land from
any historic property on or eligible for the NRHP unless there is no feasible and pru-
dent alternative to the use of land from the affected historic property and the project
includes all possible planning to minimize harm. The implementing regulations for
Section 4(f) appear in 23 CFR 774. FHWA has issued “Guidance for Preparing and
Processing Environmental and Section 4(f) Documents,” which can be downloaded
but is a very large document. Prepared as part of the environmental document, a Sec-
tion 4(f) evaluation may be required when there is a finding of “Adverse Effect”
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under Section 106 or a “No Adverse Effect” when there is a full or partial take of the
historic property or there are other indirect effects.

Caltrans determines whether Section 4(f) applies to specific projects. Section 106
mitigation measures normally will support the finding under Section 4(f) that all pos-
sible measures to minimize harm have been incorporated into the project.

Caltrans may determine that Section 4(f) does not apply to restoration, rehabilitation,
or maintenance of historic transportation facilities when:

e Caltrans concludes the work will not adversely affect the historical qualities of the
facility.
e SHPO and Council do not object to this finding.

Section 4(f) does not apply to archaeological sites that are determined important
chiefly for their information value and have minimal value for preservation in place.
This principle applies regardless of whether data recovery is undertaken. If an ar-
chaeological site is eligible for values beyond its information, Caltrans will consider
whether 4(f) applies in a case-by-case basis. While disturbances to archaeological
sites known or likely to have human burials would constitute an adverse effect under
Section 106, such disturbance would not necessarily require a Section 4(f) evaluation.
The key is whether the site merits preservation in place, not what specific values are
present.

Where a project involves an archaeological site eligible for values beyond infor-
mation, the Caltrans district should ask DEA as early as possible to determine
whether a Section4(f) situation to exists. DEA then would decide if a Section 4(f)
analysis is warranted.

The Section 4(f) evaluation usually is presented in the draft environmental document,
but it may appear as a separate document. It must demonstrate why the alternatives to
avoid a Section 4(f) property are not feasible and prudent, and describe the measures
that will be taken to minimize harm to the Section 4(f) property.
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Two nationwide programmatic Section 4(f) evaluations apply to historic properties
and serve mainly to streamline the FHWA process. These programmatic Section 4(f)
evaluations do not change the substantive requirements of Section 4(f), that is, the
evaluation of avoidance and all possible measures to minimize harm. These can be
downloaded from FHWA’s Environment web site.

e Programmatic Section 4(f) Evaluation and Approval for FHWA Projects that Ne-
cessitate the Use of Historic Bridges, which allows demolition of historic bridges
if they are not National Historic Landmarks, there is no prudent and feasible way
to save the bridge, and FHWA, SHPO and the Council have reached agreement
on the project under Section 106.

e Nationwide Section 4(f) Evaluation and Approval for Federally-Aided Highway
Projects with Minor Involvements with Historic Sites, which pertains to undertak-
ings with only minor effects on historic properties, which result in No Historic
Properties Affected or No Adverse Effect findings under Section 106, SHPO
agrees in writing to the finding, and Council does not object to the finding of No
Adverse Effect.

These programmatic Section 4(f) evaluations are contained in the Federal Register
48[163], August 22, 1983, pp. 38135-38140; and 52[160], August 19, 1987, pp.
31111-311109.

Constructive Use

Although its application is extremely rare, Section 4(f) also may apply when the ef-
fects are not direct impacts (or direct takes); such impacts are called a “constructive
use.” Constructive use means there are proximity (or non-direct) impacts to a historic
property that is so severe that the property’s features or attributes are substantially
impaired. Adverse effects that are proximity impacts (such as visual, audible, or at-
mospheric effects) may or may not be considered constructive use under Section 4(f).
It would depend on the magnitude of the effect and whether the proximity impact
causes substantial impairment to the qualities that make the property eligible for the
NRHP.

FHWA'’s Washington, DC office determines whether proximity impacts constitute
constructive use under Section 4(f). Such a determination requires approximately six
months to process through FHWA. The DEBC consider “constructive use” findings
very carefully and should allow for that extra time when scheduling preparation of the
environmental document.
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2.5 Section 106 Documents

2.5.1 Introduction

Three primary documents serve as compliance vehicles for the Section 106 process:
the Historic Property Survey Report (HPSR), the Finding of No Adverse Effects, and
the Finding of Adverse Effect (FAE). See Exhibits 2.6, 2.8 and 2.9, respectively.

The HPSR is a summary document for reporting the scope of identification efforts
and evaluation of cultural resources with the supporting technical reports containing
the detailed analyses appended to it. For Caltrans projects the archaeological survey
report (ASR) and occasionally the Extended Phase | Report, serve as the supporting
technical reports for prehistoric archaeological resources. See Chapter 5 Sections
5.4.5and 5.5.5. The Historic Resources Evaluation Report (HRER) may be used as
supporting documentation for historical archaeological resources and built environ-
ment resources. See Chapter 6 Section 6.10 and Chapter 7 Section 7.11. A finding of
effect document is prepared subsequent to the HPSR and is used to present an analy-
sis of effect determinations when a project may affect historic properties. See Exhibit
2.11 for the number of report copies to distribute and Exhibit 2.12 for sample trans-
mittal letters to SHPO and CSO.

2.5.2 Historic Property Survey Report

Caltrans uses the HPSR as the primary document to fulfill several requirements of 36
CFR 800. In addition to being the summary cover document for its attachments, the
HPSR contains Caltrans’s legal findings under the 106 PA and 36 CFR 800.3 and
800.4. It documents Caltrans’s efforts to identify historic properties; evaluate the
NRHP eligibility of cultural resources, when there are resources that need to be eval-
uated; and document a finding of No Historic Properties Affected, if applicable.

In very rare instances, with prior CSO approval, it may be possible to streamline the
Section 106 process for simple projects with no potential for disagreement or contro-
versy by using the HPSR to document No Adverse or Adverse Effect findings. In
almost all cases, however, such effect findings should be submitted in a separate find-
ing of effect document, after the SHPO has concurred on the scope of identification
efforts and adequacy of the evaluation efforts.

The HPSR serves a number of functions, in addition to being the cover document for
the technical reports. The HPSR:

e Summarizes the identification efforts, which includes documenting the APE.
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e Summarizes the NRHP eligibility conclusions for cultural resources described and
evaluated in the attached reports and indicates that these supporting documents
contain full technical details.

e Provides evidence of coordination with local Native American groups, local gov-
ernments, historical societies, and other interested persons.

e Requests SHPO’s comments and concurrence on the NRHP eligibility determina-
tions contained in the HPSR.

e Analyzes and documents a finding of No Historic Properties Affected when there
are no historic properties within the APE or there is no effect on historic proper-
ties.

e Analyzes and documents a finding of No Adverse Effect with Standard Condi-
tions when an ESA is imposed on the undertaking, or historic properties are
subject to alteration, maintenance, repairs or rehabilitation according to the Secre-
tary of the Interior’s Standards for the Treatment of Historic Properties.

e Provides evidence that Caltrans has satisfied federal and state environmental laws
regarding the identification of cultural resources.

Because the majority of Caltrans projects for which HPSRs are prepared do not affect
historic properties, this document, with its attachments, typically is the only document
for Section 106 compliance. Because the HPSR can address multiple issues in a sin-
gle document, it can consolidate and reduce the number of documents needed for
SHPO review, and can thus help reduce overall preparation, transmittal, and review
time.

An HPSR can vary greatly in length and complexity because the studies necessary to
identify cultural resources will also vary, depending on the project and the types of
resources within the APE or Study Area. For example, cultural resources studies
must be conducted when there are buildings or structures present that are not exempt
from evaluation as outlined in 106 PA Stipulation VI11.C.1 and Attachment 4. An
archaeological study will be undertaken when a project would disturb the ground, but
may not be required when the ground within the proposed project area is completely
disturbed by prior modern construction. See Exhibit 2.3 for a rough estimate of the
length of time needed to complete the variety of cultural resources studies that might
be necessary.

The body of the report should be very brief when summarizing attached technical re-
ports. However, when the HPSR also is used to convey a No Historic Properties
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Affected finding, it must contain all information necessary to describe and support the
finding.

The HPSR’s content should be carefully constructed to ensure that it adequately
serves necessary functions while limiting redundancies and simplifying the review
process. For example, if voluminous sets of identical maps accompany each attached
technical report, duplicates can be removed before submittal to SHPO. For large or
complex projects or those with a large number of cultural resources, the narrative
HPSR is used and tabs may be used to guide reviewers to the various sections or at-
tachments. The HPSR form is used only for simple, straight-forward projects, but use
of the form is optional.

Exhibit 2.6 provides instructions for preparing HPSRs. Templates for both the narra-
tive HPSR and the HPSR form are available in the templates section of the Caltrans
SER volume 2-Cultural Resources website.

2521 HPSR Types of Findings

There are three types of HPSR findings, depending upon the presence and type of cul-
tural resources within the APE. The “HPSR to District File” is fairly straightforward
and simple and is used only in very specific situations to report that there are no cul-
tural resources in the APE; those situations are outlined below. The “HPSR to
SHPO” is used to report the existence of cultural resources that required evaluation
beyond identification, as described in the subsequent section. The “HPSR to CSO” is
used to document No Adverse Effects with Standard Conditions findings when it is
possible to avoid potential effects through the establishment of an ESA or by using
the SOIS; see Section 2.3.9.2.

Caltrans PQS or consultants prepare the HPSR and supporting technical reports. For
“HPSR to File,” the Caltrans district places the HPSR and supporting documentation
in the district files. For “HPSR to SHPO,” that is, properties are evaluated whether or
not they are determined eligible, the Caltrans district concurrently transmits the
“HPSR to SHPO” and supporting documentation to SHPO and provides a copy to
CSO. Caltrans’s memo transmitting the HPSR requests SHPO’s comments on the
determinations of eligibility findings for any evaluated cultural resources in the APE.
For “HPSR to CSO,” for FNAE-SCs, the Caltrans district transmits the HPSR and
supporting documentation to CSO.
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HPSR to District File

The list below contains findings that are appropriate for the “HPSR to District file”
section of the HPSR and that certifies that no historic properties are located within the
APE and/or that the undertaking will have no effect to historic properties within the
APE.

Appropriate Uses of HPSR “Finding — HPSR to District File”
This Finding may be used when there are:

No cultural resources at all within the APE

Archaeological sites, buildings, structures, and other non-archaeological resources

within the APE, but only:

0 Resources meeting the criteria for Properties Exempt from Evaluation in 106
PA Attachment 4.

0 Resources previously determined not eligible for the NRHP and that determi-
nation remains valid.

Bridges in the APE that are listed as Category 5 in the Caltrans Historic Highway

Bridge Inventory and subsequent updates

Properties within the APE were previously determined eligible for the NRHP,
those determinations remain valid, but the properties will not be affected by the
undertaking.

Caltrans has determined that archaeological sites within the APE are considered
eligible for the NRHP for the purposes of this project only and will be protected
from potential effects by using ESAs.

Caltrans has determined that the properties within the APE are considered eligible
for the NRHP for the purposes of this project only because evaluation was not
possible and CSO has approved this finding.

Caltrans has determined a Finding of No Historic Properties Affected because
Caltrans determined that all of the resources in the APE are not eligible for the
NRHP and prior SHPO consultation is documented.

Caltrans has determined a Finding of No Historic Properties Affected is appropri-
ate for this undertaking and there are historic properties within the APE but the
undertaking will have no effect on them; explain why they would not be affected.
Caltrans has determined a Finding of No Adverse Effect, Local Bridge Seismic
Retrofit Program, Undertakings not requiring SHPO or ACHP review is appropri-
ate for this undertaking because the work is confined to: abutment catcher blocks,
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CIDH piling, fiber wrapping, base isolation, with no ground disturbance, pre-
stressing bent caps, restrainer systems, steel bracing, steel jacketing**, or column
replacement** (**Work conforms to the SOIS and has been approved by PQS
staff meeting the standards in 106 PA Attachment 1 as a Principal Architectural
Historian). If the project also includes ground disturbing activities, haul roads,
utility locations, construction staging areas, or any activity other than what occurs
on the bridge this finding will not be appropriate.

Processing the “HPSR to District File”

District PQS or consultants prepare the document. Under the 106 PA, for projects
handled under an ND/FONSI, the Caltrans PQS’s review for approval signature and
the DEBC’s approval signature completes the Section 106 process. As there are no
properties for which SHPO concurrence is needed, the report does not get transmitted
to SHPO. The environmental document summarizes the results of the findings and
includes a statement that no historic properties were identified within the APE.

The District Environmental Branch retains the signed HPSR and supporting docu-
mentation in its project files. The District HRC sends one copy of the completed
HPSR with supporting documentation to any consulting parties, and one copy to the
appropriate Information Center.

HPSR to SHPO

When cultural resources that require evaluation are present in the APE, whether eligi-
ble or not, the Caltrans district PQS complete the “HPSR to SHPO” section transmits
the HPSR to SHPO for concurrence on the eligibility findings. These HPSR findings
are used even if the resources present will not be affected by the proposed project.

When to use “HPSR to SHPO”
This section of the HPSR is completed when the APE contains:

e Any built-environment cultural resources that require evaluation.
e Any archaeological sites that require evaluation.
e Any Native American cultural site that require evaluation.

Under most circumstances, NRHP eligibility evaluations for built-environment re-
sources (such as buildings, structures, and districts) are included in the Historic
Resources Evaluation Report (HRER). Prehistoric archaeological sites are evaluated
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in an Archaeological Evaluation Report (AER), while historical archaeological sites
are evaluated in an HRER. These evaluation documents are attached to the HPSR.

On occasion, a “HPSR to SHPO” section also may be used when archaeological sites
in the APE will require Phase 1l test excavations to determine their NRHP eligibility.
In these circumstances, the HPSR documents the presence of potentially eligible sites
within the APE and states that archaeological testing to determine eligibility will be
undertaken if the selected alternative will affect the sites and the project cannot be
redesigned to avoid them. After a test excavation is completed, the Caltrans district
must transmit a Supplemental HPSR with the test excavation report to SHPO.

Processing the “HPSR to SHPO”
Under the 106 PA, these HPSRs and Supplemental HPSRs are processed as described
below.

The District HRC transmits one copy of the “HPSR to SHPO” and attached documen-
tation to SHPO and one copy to CSO along with a copy of the transmittal letter. The
HRC should send one copy to consulting parties (such as Indian tribes or local gov-
ernments) at this time so they have an opportunity to convey any comments to SHPO.
The Caltrans district letter to SHPO transmitting the HPSR will request SHPO’s con-
currence on Caltrans’s determinations of eligibility. If pertinent, the letter may state
Caltrans has made a finding of No Historic Properties Affected or No Adverse Effect
with Standard Conditions and is transmitting that finding to CSO in accordance with
the 106 PA. In order to reduce paperwork, if there are state-owned historical re-
sources within the APE, the HPSR and the transmittal letter also will request SHPQO’s
comments under PRC 5024(b) to add the state-owned historical buildings or struc-
tures to the Master List of Historical Resources (Master List) pursuant to PRC
5024(d). (See Exhibit 2.12 for sample transmittal letters.)

Note that under the 106 PA, Caltrans is acting as assigned by FHWA. In addition,
Caltrans is given the authority to determine the APE and scope of identification ef-
forts, but SHPO reserves the right to comment on both. SHPQO’s response may be

concurrence, but also may be a request for additional information.

In the rare event that the Caltrans district, CSO and SHPO do not reach agreement on
determination(s) of eligibility, CSO must obtain a formal determination of eligibility
from the Keeper of the National Register, whose determination is final.
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Once SHPO has concurred on Caltrans eligibility determinations and the district fi-
nalizes HPSR and the District HRC sends a copy of the HPSR and transmittal letter to
the CSO Section 106 Branch Chief for filing and a copy of the HPSR to the appropri-
ate Information Center. The District HRC notifies any consulting parties of SHPO’s
concurrence. If the HPSR included state-owned resources, the District HRC also no-
tifies the BEPS Branch Chief in CSO of the finding for the state-owned resource(s),
including the resource’s location by county, route, and post mile and SHPO’s com-
ments on eligibility.

Note that for NEPA compliance, a copy of the SHPO letter concurring on eligibility
must be included in the draft environmental document. At the conclusion of consulta-
tion, SHPO’s letter is attached as an exhibit to the environmental document. A
statement summarizing the consultation is also included in the environmental docu-
ment. If SHPO does not comment or the SHPO’s 30-day review deadline has passed,
the Caltrans district will include a copy of the email message that notifies SHPO that
the district is moving forward.

HPSR to CSO

When to use “HPSR to CSO”

When the HPSR contains documentation that a project will have no adverse effect by
using standard conditions either: 1) through establishing ESAs to protect archaeologi-
cal sites or built-environment historic properties, or 2) through the use of the SOIS,
Caltrans may use the HPSR document a Finding of No Adverse Effect with Standard
Conditions (FNAE-SC-ESA or FNAE-SC-SOIS). See Exhibits 2.7, 2.8 and 7.5.

Processing the “HPSR to CSO”

The Caltrans District completes the “HPSR to SHPO” section of the HPSR and the
District HRC transmits one copy of the HPSR and supporting documentation to the
CSO Section 106 Branch Chief. Where Caltrans has not assumed FHWA’s responsi-
bilities for environmental review and compliance, the District HRC provides two
copies of the HPSR and supporting documentation to the CSO Section 106 Branch
Chief who will send the HPSR package to FHWA.

The HRC must send one copy to consulting parties (such as Indian tribes or local
governments) at this time so they have an opportunity to convey any comments to
CSO. The Caltrans district memo to CSO transmitting the HPSR will state that Cal-
trans has made an FNAE-SC (ESA and/or SOIS) and is transmitting that finding in
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accordance with the 106 PA. As outlined in the 106 PA Stipulation X.B.1, if within
15 days of receipt CSO or FHWA does not object to the proposed FNAE-SC-ESA or
-SOIS, the undertaking shall not be subject to further review under this Agreement.
CSO will provide quarterly summary notification to SHPO of all FNAE-SC findings
in accordance with 106 PA Stipulation XX.G(3).

The Caltrans district may send an HPSR containing both “HPSR to SHPO” and
“HPSR to CSO” findings when SHPO previously has not commented on determina-
tions of eligibility for evaluated properties and the undertaking will avoid potential
effects through the use of an FNAE-SC. However, any FNAE-SC finding is contin-
gent upon SHPO’s concurrence with eligibility.

In order to reduce paperwork, if there are state-owned historical resources within the
APE, the Caltrans district also must concurrently transmit the HPSR and supporting
documentation to CSO for review and requesting CSO’s or SHPO’s comment on
Caltrans’s determination of no adverse effect to state-owned historical resources pur-
suant to PRC 5024(f) for historical resources not on the Master List (CSO review)
and pursuant to PRC 5024.5 for historical resources on the Master List (SHPO con-
currence) and requesting that CSO and SHPO use the HPSR and supporting
documentation for the review. (See Section 2.8.6.1 below and Exhibit 2.12 for sam-
ple transmittal letters.)

2.5.2.2 Supplemental HPSR
Sometimes it is necessary to prepare a Supplemental HPSR to account for project-
related factors not treated in the original HPSR.

Common reasons for preparing a Supplemental HPSR include:

e A project APE has been revised or enlarged, resulting in the need to consider cul-
tural resources not covered in the original HPSR.

e A Phase Il or evaluation report on an archaeological site has been completed,
providing eligibility information that was not available in the original HPSR.

e The original HPSR requires revision because the project has changed, there is a
need for an environmental reevaluation, or there have been changes to a previous-
ly evaluated cultural resource.

A Supplemental HPSR follows the general format of the HPSR and includes all perti-
nent new or revised technical documents. It presents abbreviated information
regarding the project and summarizes the findings of the original HPSR, but it will
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focus upon the results of identification and evaluation efforts within an expanded
APE or upon the changed conditions that led to preparation of the Supplemental
HPSR. If the change involves archaeological sites that have been subjected to Phase
I excavations to assess eligibility, the AER will be attached to the Supplemental
HPSR.

2.5.2.3 Relationship of HPSR to Categorical Exemptions

and Exclusions
Projects handled as Categorical Exclusions under NEPA or Categorical Exemptions
under CEQA may not require an HPSR because they are screened undertakings under
106 PA Stipulation VII and Attachment 2. Others might require an HPSR and the
finding would be No Historic Properties Affected.

2.5.3 Findings of Effect Documents
Types of Finding of Effect Documents

Caltrans should begin to prepare the finding of effect as soon as it becomes reasona-
bly clear that the document will be needed to support release of the draft
environmental document to the public. This will result in either an FNAE without
standard conditions (FNAE-No SC) or a finding of adverse effect (FAE). While the
responsibility for determining effect formally lies with CSO, Caltrans districts pre-
pare all effect documents for federally funded or approved Caltrans projects. CSO
uses the Caltrans district-prepared document for its consultation with SHPO, and
when applicable, the Council. Exhibit 2.8 contains guidance for FNAE-No SC docu-
ments while Exhibit 2.9 contains guidance for FAE documents.

Although a limited assessment of effects to historic A single Finding of Effect is
properties may be included within an HPSR to sup- prepared for the project as
port a finding of No Historic Properties Affected or a whole, but Fhe report
) o should contain a descrip-
No Adverse Effect with Standard Conditions, most tion and analysis of the
often a finding of effect document is prepared when:  |individual effects to each
historic property in the
e A project is found to have an effect on historic APE. This information may
properties. be needed for 4(f) analysis.

e The HPSR did not discuss FNAE-SC findings.

It is advisable for the appropriate Caltrans PQS to coordinate with the PDT on project
effects and possible mitigation measures prior to finalizing the finding of effect doc-
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ument. If state-owned historical resources are within the APE, 5024 MOU
Stipulation 111 allows concurrent Section 106 and 5024 review using the Section 106
documentation for PRC 5024 compliance. Caltrans staff need to include language in
the HPSR and other Section 106 documents and correspondence that Caltrans is sim-
ultaneously complying with the stipulations in the 5024 MOU when consulting with
CSO and SHPO; see Section 2.8.

Appropriate Caltrans PQS staff assess a project’s effect on historic properties through
application of the Criteria of Adverse Effect [36 CFR 800.5(a)(1) and (2)] and pro-
pose a finding to CSO. Working with Caltrans district PQS and in consultation with
SHPO, CSO applies these criteria to determine if the project will have an adverse ef-
fect on historic properties. If an effect is found, CSO needs to determine which of the
two kinds of effects the project would have on historic properties:

e No Adverse Effect without Standard Conditions
e Adverse Effect

Example:

There are four historic
properties in the APE

and the project would

have

¢ no effect on one his-

If the APE contains more than one historic property, it is
possible that the project may have no adverse effect on

some historic properties, but an adverse effect on others.
The finding, however, will be at the highest level of effect
found for any one historic property in the APE, that is, the
finding is for the undertaking as a whole.

Caltrans district PQS staff assess each alternative in the
document. When the finding of effect document assesses
several alternatives, CSO states in the document that it
requests SHPO’s concurrence on the effect of each alter-
native.

toric property,

¢ no adverse effect on
two historic proper-
ties

¢ adverse effect on
one historic property.

The project, overall,
would have an ad-
verse effect — the
highest level of effect.

The process for making an effect determination is discussed above in Section 2.3.7.
When the project would result in effects to historic properties, depending on the type
and severity of the effect, Caltrans uses the finding of effect document to

e Describe why the project effects do not meet the Criteria of Adverse Effect, in
which case the document would be a Finding of No Adverse Effect without

standard conditions (FNAE-No SC).

e Propose modification of the project or conditions that would avoid adverse effects

in a FNAE document.
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e Propose measures to minimize or mitigate the adverse effects, in which case the
document would be a Finding of Adverse Effect (FAE).

2.5.3.1 No Adverse Effect without Standard Conditions

CSO may propose a No Adverse Effect finding that does not employ either of the two
standard conditions discussed in Section 2.3.9.2 above and Exhibit 2.8. The under-
taking may include components within the NRHP boundaries of a historic property or
new construction adjacent to the historic property, and while there is an effect, the
characteristics that qualify the historic property for the NRHP are not diminished. Or,
the project may be designed with conditions imposed that are no standard conditions.
In these situations, CSO forwards the FNAE-SC to SHPO. If SHPO agrees to the
finding and no objections are raised, Section 106 is concluded.

Processing the FNAE-No SC

The Caltrans District completes FNAE-No SC and transmits two copies of the pro-
posed finding to CSO for review and requests CSO to forward the finding to SHPO.
The Caltrans district must provide concurrent notification of the finding to any con-
sulting parties and give them 30 days to comment to CSO.

According to the 106 PA Stipulation X.B.2, SHPO has 30 days to respond to CSQO’s
finding, either by agreeing or by asking for more information. 1f SHPO does not re-
spond within 30 days after receipt of documentation, CSO may assume concurrence
in the finding. However, SHPO and CSO may agree to extend that time on a project-
by-project basis. Note that for NEPA compliance, a copy of the SHPO letter concur-
ring on effect must be included in the draft environmental document. If SHPO does
not comment or the SHPQO’s 30-day review deadline has passed, the Caltrans district
will include a copy of the email message that notifies SHPO that the district is mov-
ing forward.

If there are state-owned historical resources within the APE, the Caltrans district also
must concurrently transmit the FNAE-No SC and supporting documentation to CSO
for review pursuant to PRC 5024(f) for historical resources not on the Master List and
pursuant to PRC 5024.5 historical resources on the Master List and that CSO use the
FNAE-No SC and supporting documentation for the review. See Section 2.8.6.1 be-
low and Exhibit 2.12 for sample transmittal letters.
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2.5.3.2 Adverse Effect
Archaeological Properties Significant Solely for Information Value

When an undertaking’s adverse effects are to archaeological properties significant
solely for their information value (NRHP Criterion D), the 106 PA Stipulation X.C.2
has special provisions. The Caltrans district concurrently notifies CSO, SHPO, and
consulting parties, as appropriate, of the proposed FAE and gives these parties 30
days from receipt of documents to comment on the FAE. If the 30-day period expires
without SHPO comment or agreement to extend the review period, the Caltrans dis-
trict may move forward upon notification to the SHPO via e-mail or other written
communication. This is an important timesaving step, as the regulations do not pre-
scribe a response time for SHPO on adverse effect findings.

The 30-day response period is to comment on the FAE for archaeological properties
significant solely for their information value (NRHP Criterion D); the response period
does not apply to the adequacy of the Data Recovery Plan.

Adverse Effects to Historic Properties

When a project will result in adverse effects to historic properties, the Caltrans district
proposes to CSO an FAE. CSO then consults with SHPO on the finding. The Cal-
trans district concurrently notifies consulting parties. If disagreements arise on the
assessment of effect, the Caltrans district, CSO and SHPO, and any consulting par-
ties, consult for no more than 30 days to resolve the disagreement. The 106 PA
Stipulation X.D specifically provides that Indian tribes who disagree with the effect
determination may directly request the Council to review the disagreement and the
Council will respond within 30 days. In the rare situation where CSO and SHPO
cannot agree, CSO will request the Council to review the situation, and the Council
will provide a response within 30 days.

CSO may submit the FAE alone, to be followed later by a Memorandum of Agree-
ment (MOA) with proposed mitigation measures, or a draft MOA may accompany
the FAE document. On routine projects with predictable MOA stipulations, it is effi-
cient to submit an MOA with the FAE document. For controversial projects,
however, it may be prudent to submit the FAE alone then continue consultation with
SHPO regarding appropriate mitigation measures. The Caltrans district and CSO
would write the MOA following verbal agreement among the parties on appropriate
mitigation measures. When the MOA is written after the FAE is submitted, CSO’s
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submittal of the FAE to the Council must be accompanied by information on mitiga-
tion measures and project alternatives considered but rejected and the reasons for
their rejection. Since the FAE should contain these discussions, submitting a copy of
the FAE along with the MOA will satisfy this requirement.

If accompanied by an MOA, the FAE discusses mitigation measures and project al-
ternatives considered but rejected, with reasons for decisions. The FAE includes a

summary of individual effect findings for all the historic properties in the APE, in-

cluding any that were not affected.

Processing the FAE

The Caltrans District completes FAE and transmits two copies of the proposed find-
ing to CSO for review and requests CSO to forward the finding to SHPO. The
Caltrans District must notify Indian tribes and other consulting parties and interested
members of the public of the FAE. Per agreement in the 106 PA Stipulation X.C.2,
however, the Caltrans district may consult directly with SHPO on the effect finding
when the adverse effect is to archaeological sites eligible only under Criterion D. In
that case, the Caltrans district provides a copy of the FAE and transmittal letter to the
CSO Section 106 Branch Chief.

The Caltrans district memo to CSO Section 106 Branch Chief requests that CSO con-
sult with SHPO regarding the project’s effects on historic properties in the APE.
According to the 106 PA Stipulation X.C.2, SHPO has 30 days to respond to CSQO’s
finding, either by agreeing or by asking for more information. 1f SHPO does not re-
spond within 30 days after receipt of documentation, CSO may assume concurrence
in the finding. However, SHPO and CSO may agree to extend that time on a project-
by-project basis. Note that for NEPA compliance, a copy of the SHPO letter concur-
ring on effect must be included in the draft environmental document. If SHPO does
not comment or the SHPQO’s 30-day review deadline has passed, the Caltrans district
will include a copy of the email message that notifies SHPO that the district is mov-
ing forward.

If there are state-owned historical resources within the APE, the Caltrans district
mentions this fact in the transmittal memo to the CSO Section 106 Branch Chief re-
questing SHPQO’s concurrence under 5024 MOU Stipulations 111 and X, using the
Section 106 supporting documentation (See Section 2.8.7 below and Exhibit 2.12 for
sample transmittal letters.)
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2.5.3.3 Memorandum of Agreement
The Caltrans district PQS draft the MOA. Exhibit 2.10 contains guidance for MOA
format and content.

At a minimum, the signatories to an MOA include DEA and SHPO. The Caltrans
district is a formal concurring party to the MOA when responsibilities are assigned to
the Caltrans district in the MOA stipulations. After being notified of the FAE, the
Council may choose to participate in the consultation under specific conditions, or
CSO or SHPO may request Council participation. Other consulting parties, such as
the head of local government or the representative of a Native American tribe, must
be invited to participate as consulting parties under certain circumstances and may be
asked to participate as concurring parties at the discretion of CSO and SHPO.

The MOA may be rewritten several times in the course of the consultation process.
Two-party MOAs are used to reach agreement between DEA and SHPO, while three-
party MOAs are used to reach agreement when the Council participates along with
CSO and SHPO. Whether the Council is involved, CSO must provide a copy of the
MOA to the Council for inclusion in its files so it will have documentation of the
agency’s implementation of Section 106.

The signed MOA is also crucial to the Section 4(f) evaluation for a project involving
an adverse effect to a historic property, because the MOA demonstrates that the con-
sulting parties have completed all possible planning to minimize harm to the historic

property.

2.5.3.4 Failure to Agree on Resolution of Adverse Effect

If the signatory parties (SHPO and DEA) fail to agree, any party may terminate con-
sultation following the guidance of 36 CFR 800.7. If SHPO terminates consultation,
DEA and Council may execute an MOA. If CSO terminates consultation, the Cal-
trans Director must request Council’s comments on the project. Except in failure-to-
agree situations, DEA will not approve the final environmental document without a
signed MOA.

2.5.4 Relationship of Section 106 to the Environmental Document

The Section 106 process usually progresses to the point where SHPO has concurred
in any historic property eligibility determinations and has been consulted regarding
project effects on historic properties before CSO gives its approval to circulate the
draft environmental document.
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If archaeological sites are not a major factor in selecting a preferred alternative, eligi-
bility and effect determination for archaeological sites may be deferred until after
circulation of the draft environmental document. Any sites that are on common
alignment, however, must be evaluated prior to the draft document. Because of con-
cern for identifying potential Section 4(f) properties, sufficient information must be
available to evaluate whether each site is important chiefly for what can be learned
through data recovery or if it warrants preservation in place. For projects with multi-
ple alternatives, the draft environmental document should explain the proposed
treatment of historic properties for each alternative in appropriate detail.

Some flexibility does exist, but CSO must approve any deviations from the standard
Section 106 milestones in the draft environmental document.

Although the draft environmental document may be used in place of submitting a
separate finding of effect document as the vehicle to afford SHPO an opportunity to
comment on a project, this approach is not recommended because of potential delays,
the need for unwieldy detail on historic property effects and proposed treatments, dis-
persal of pertinent historic property discussions throughout the document, and the
potential for complicating the environmental process.

The final environmental document must demonstrate that all requirements of Section
106 have been met.

If the preferred alternative has an effect on historic properties, the final environmental
document must provide evidence of the outcome of consultation. This usually in-
cludes copies of SHPO correspondence and a fully executed MOA. Under the 106
PA, when the finding is a No Adverse Effect with Standard Conditions, the Caltrans
district is required only to notify CSO and SHPO, and consultation is then concluded,
thus there may be no final response letter from SHPO to include in the environmental
document. This should be explained in the text of the final environmental document.

Mitigation measures are usually carried out after the final environmental document is
approved.

2014 Update rev: 01/02/15 Page 2:55
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.




Chapter 2: Cultural Resources Procedures

Discussions of historic properties in the environmental document should be clear,
concise, and to the point. The environmental document should include summaries of
the following:

e Results of surveys and consultation undertaken (if no survey or consultation was
performed, explain why not).

e Number and type of NRHP eligible or listed historic properties in the APE.

e Number and type of historic properties to be affected by the project.

e Proposed treatment of those historic properties.

Include letters documenting SHPO concurrence in the environmental document’s ap-
pendix, as appropriate. If no cultural resources were identified, a statement so
indicating is included in the environmental document, but no supporting documenta-
tion is required. The environmental document, however, should identify the methods
used to arrive at that conclusion, such as the preparation of an HPSR.

The Section 106 Cultural Resources Process Checklist may be helpful in guiding Cal-
trans district staff through a series of decisions to decide whether and what type of
Section 106 finding will be required for a Categorical Exclusion/Exemption project.
See Exhibit 4.1 for further guidance.

All back-up reports referenced in an environmental document must be made available
to the public. This may include an HPSR.

Section 6254.10 of the California Government Code exempts archaeological records
from public disclosure requirements. If archaeological site(s) are depicted on the
APE map, the map should also be removed to protect the site(s”) locations.

If an ASR contains information or mapping showing the locations of archaeological
sites, however, the ASR shall be removed from all copies of the HPSR before it is
circulated to the public. In its place, a page should then be inserted explaining that
the ASR has been deleted because archaeological records are confidential.

It is important that cultural resources specialists who prepare cultural resources sum-
maries for Section 106 documents also prepare the historic property summaries to be
included in environmental documents. See Exhibit 2.15 for what goes into the sum-
maries. District PQS should review historic property sections of environmental
documents for clarity and completeness. Close cooperation will help ensure adequate
and accurate summaries of Section 106 compliance in the environmental documents.

2014 Update rev: 05/11/15 Page 2:56
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.



http://www.dot.ca.gov/ser/vol2/ex_4_1_checklist.pdf
http://ohp.parks.ca.gov/pages/1069/files/10%20comb.pdf#page=33
http://www.dot.ca.gov/ser/vol2/ex_2_15_info4ed.pdf

Chapter 2: Cultural Resources Procedures

2.5.5 Internal Review and Approval of Cultural Resources Documents
Under the 106 PA, Caltrans is responsible for quality control of cultural resources
documents. In accordance with 106 PA Stipulation XVIIl, Caltrans will not transmit
documentation to CSO and SHPO until Caltrans PQS has reviewed and approved it.
Internal review and approval applies to all Section 106 documents and technical stud-
ies and reports, and to all state-only Historical Resources Compliance Reports and
technical studies and reports. See Exhibit 2.11 Table C for information on the Cal-
trans PQS levels that required for peer reviews and reviews for Environmental Branch
Chief4 (EBC) approval for the various cultural resource document types.

2.5.51 Peer Reviews

All draft Caltrans-prepared and consultant-prepared reports shall be peer reviewed by
one or more Caltrans PQS in the relevant discipline(s). District PQS, or upon request
to the CSO Chief, CSO PQS will review these documents. CSO PQS will give such
reviews the highest priority in work assignments and will complete review within 15
working days of receipt of request. Districts may arrange routine review of docu-
ments with the appropriate CSO Branch Chief.

When reviewing documents that will be submitted to comply with Section 106, it is
necessary to remember the purpose of the submittal and the external agency reviews.
The document must present clear, factual information about the project, supported by
technical studies that are professionally competent and trustworthy. External review-
ers generally know only what is presented in the document. What seems obvious to
specialists who prepared the studies is not necessarily obvious to external agency re-
viewers. Caltrans-specific terminology and acronyms are not clear to everyone.
External reviewers also may have their own needs for particular items of information,
such as property addresses that need to be entered into their databases in a specific
way. See Chapters 5, 6 and 7 and Exhibit 1.6 for PQS levels required for peer re-
view. Exhibit 2.13 for peer review standards and Exhibit 2.15 for what constitutes
good summaries for NRHP eligibility, project effects and consultant preparer qualifi-
cations.

In general, reviewers should keep the following questions in mind:

e What is the undertaking?
o0 lIsitclearly described and justified?

4 Typically, the DEBC, but may include the appropriate CSO Branch Chief for documents that are not
related to a specific district project, such as those done in conjunction with Caltrans corporate func-
tions.
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0 What is the extent of ground-disturbing activities, including utility relocation,
staging areas, etc.?
0 Is there a potential for indirect effects?
e Isthe APE described, mapped, justified and signed by Caltrans PQS?
o If a Study Area was used, is it distinguished from the APE?
o If an Area of Direct Impact is indicated, is it within the APE?
o0 Are APE maps legible with properties appropriately labeled?
e Are identification and survey efforts adequate?

Avre identification methods described?

For properties being evaluated, are historic contexts adequately developed?
Are addresses (or similar locational information) listed for all properties?
Are properties shown on APE maps?

Are photos provided for built resources, such as buildings and structures?

e For each NRHP eligible historic property, are all the following included?

O O0O0OO0O0o

o Criteria under which found eligible.

0 Reasons for eligibility.

o Level of significance.

o0 Period of significance.

o Contributing and non-contributing elements.

o Spatial limits of the historic property (and NRHP boundaries if different)
shown on maps and described in the text.

e Who did the survey and evaluations?

o0 If not Caltrans PQS, are their qualifications provided?

0 Do they meet appropriate PQS levels for actions taken under the 106 PA?

e For effect finding documents, are the following included?

o0 Historic properties adequately described to understand the effect?

0 Project effects described for each property?

0 One effect finding for the undertaking as a whole?

0 Any special conditions such as ESAs adequately described to understand the

effect finding?

2.5.5.2 Approvals

The District Director has review and approval authority for all cultural resources
compliance documents but typically delegates this responsibility to DEBCs (and CSO
for certain corporate functions). When requested by the district, the appropriate CSO
Branch Chief and the CSO Chief shall review and approve reports in draft form that
are prepared by CSO PQS or consultants. CSO then will send the draft document to
the requesting DEBC for review and final approval. In the event that the DEBC disa-
grees with the conclusions regarding the eligibility of a resource, refer to the process
for resolving disagreements and differences of opinion outlined in Section 2.11.
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Followin r review of a draft cultural re-
ollowing peer review of a draft cultural re Caltrans-prepared final documents—in

sources document and after any necessary addition to the author(s) signature, the
revisions have been made, the final document ‘;ﬂg‘;‘gg? approval signatures are

is signed by the document preparer(s), the 1. District or CSO PQS signature sig-
responsible PQS (indicating review and ap- nifying review for EBC approval

proval), and the appropriate EBCs (indicating |- EBC signature signifying review

. . . and approval
final review and formally approval). While Consultant-prepared final documents—

one or more EBCs may approve and sign the following approval signatures are
technical studies that involve more than one neededj _

o . 1. Optional Consultant author(s) sig-
discipline, e.g. HRERSs, combined archaeo- nature(s), but author name(s) must
logical and built environment identification appear on the document

. . . 2. District PQS signature signifying
and evaluation studies, only one EBC signs review for DEBC approval

the cover document, i.e. the HPSR, or Finding |3. EBC signature signifying review
of Effect. and approval

Caltrans has policies and procedures for the external distribution and publication of
Caltrans-prepared and consultant-prepared reports and public presentations. Prior to
distributing reports or making public presentations, consult Exhibit 2.16.

2.5.5.3 Local Agency Studies

In accordance with 106 PA Stipulation XVI11.B, local agencies must submit to Cal-
trans for review and approval by Caltrans PQS all documentation prepared by local
agencies or their consultants in support of findings and determinations made under
the 106 PA. Caltrans will not transmit documents to outside agencies until Caltrans
PQS have reviewed and approved the documents, as described above. If a district
does not have PQS in the appropriate discipline, CSO PQS will review documents
upon request of the DEBC to the CSO Chief. Such reviews will be completed within
15 working days of receipt of request. The process for resolving disagreements and
differences of opinion regarding consultant-prepared findings and determinations is
outlined in Section 2.11.

2.5.6 Annual Reporting under the 106 PA

The Programmatic Agreement requires that Caltrans submit a report to FHWA,
SHPO, and Council on activities conducted under the terms of the 106 PA. The re-
port will be submitted annually. It is due three months after the end of the state’s
fiscal year (that is, September 30). The purpose of the report is to ensure the 106 PA
is being properly implemented, to see if it is improving efficiency in delivering the
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Federal Highway-Aid Program, and to see if there are ways the 106 PA may be im-
proved through amendment.

The CSO Chief is responsible for compiling the information contained in the report,
but in practice the CSO Section 106 Branch Chief will work with district staff in the
compilation effort. At the end of the fiscal year, each DEBC, or District HRC as so
directed, will provide the appropriate information to the CSO Section 106 Branch
Chief. The CSO Section 106 Branch Chief will collate the information into one doc-
ument that meets the 106 PA requirements. The CSO will oversee distribution of the
report and keep copies on hand for public inspection.

2.5.7 Federal Compliance and Excess Property

NEPA does not apply when Caltrans disposes of its excess parcels. According to
Caltrans Internal Guidance, “...absent any requirement for federal approvals, their
disposal has no federal nexus that would trigger NEPA.” Therefore, if there is no fed-
eral undertaking, Section 106 compliance does not apply. If any portion of the
disposal activity triggers the need for federal approval, then the property transfer is a
federal undertaking, and the HPSR format would be used (See Exhibit 2.6) instead of
the Historical Resources Compliance Report. The same principles described below
apply for both types of documents.

2.6 State-Only Projects

2.6.1 Introduction

Caltrans projects with federal involvement are subject to both federal and state law,
but when there is no federal involvement, the historical resources compliance process
is subject only to state law and regulation. Under state environmental law, considera-
tion of historical resources is primarily carried out in the context of California
Environmental Quality Act (CEQA) compliance. However, there are other applicable
statutes as discussed below.

Consideration and treatment of significant historical resources under state law is simi-
lar to that of federal law, but there are important substantive and procedural
distinctions between CEQA and Section 106 and NEPA. There are also differences
in terminology.

CEQA requires state and local agencies to prepare multidisciplinary environmental
impact analyses and to make decisions regarding the environmental effects of pro-
posed actions based on those analyses. Cultural resources are one among several
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environmental areas that are analyzed in a CEQA document. The type of environ-
mental document that is prepared for a plan or project depends on the complexity of
the project and the potential for significant impacts in one or more areas of environ-
mental analysis.

The lead agency under CEQA is responsible for resource evaluation, impact analysis,
and determining appropriate mitigation. For most Caltrans projects, Caltrans is also
the lead agency. For purposes of this section of the handbook, the term “Caltrans”
means CEQA lead agency. There is no formal process of consultation with SHPO
and thus no formal concurrence in determinations of significance and effect as there
is under Section 106 of NHPA. Caltrans, however, may hold informal discussions
with these agencies or with other responsible agencies or members of the interested
public prior to the circulation of a draft environmental document.

2.6.2 Statutory Protections

The primary state environmental law that applies to Caltrans activities is CEQA
(Public Resources Code 2100 et seq). Other sections of the Public Resources Code
establish the California Register of Historical Resources, a state listing of significant
historical resources (PRC 5024.1); require state agencies to inventory state-owned
resources and to formulate policies to preserve and maintain state-owned historical
resources under their jurisdiction (PRC 5024); and require state agencies to consult
with SHPO on projects affecting state-owned historical resources (PRC 5024(f) and
5024.5); see Section 2.8 below. The CEQA Guidelines (14 CCR 1500 et seq) provide
guidance on implementing CEQA and the CRHR regulations (14 CCR 4850 et seq)
provide further guidance on using the CRHR eligibility and integrity criteria and spe-
cial considerations. Executive Order W-26-92 reinforces the requirements of PRC
5024 and 5024.5. State regulations are summarized more fully in Chapter 1, Volume
2, and are available in full in the SER Volume 1.

Definition of Historical Resources under CEQA

Under CEQA, the State Historical Resources Commission (SHRC) defines a histori-
cal resource as a resource listed in or determined eligible for listing in the CRHR.
Although the criteria for listing in the CRHR are similar to those for listing in the
NRHP, the CRHR encompasses a broader range than the NRHP as to types of re-
sources that may meet the CRHR eligibility criteria. In addition to CRHR listed
resources and those found by the SHRC to be eligible for the CRHR, NRHP listed
and eligible properties are automatically included in the CRHR and are historical
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resources under CEQA. This includes all properties that were determined eligible for
listing in the NRHP as a result of Section 106 compliance.

Effective in 2015, under CEQA there is a new category of historical resource called a
tribal cultural resource (TCR), which is defined in PRC 21074(a). The statute identi-
fies a tribal cultural resource as a CRHR or local register eligible site, feature, place,
cultural landscape or object that has cultural value to a California Native American
tribe. For purposes of the guidance in the SERv2 the term “historical resource” in-
cludes tribal cultural resources that are listed in or meet the criteria for listing in the
CRHR, or that are included in a local register. Chapter 4, Section 4.4.2.4 contains
more information on identifying TCRs in a CEQA context.

Under state law only the State Historical Resources Commission can make determi-
nations of eligibility for the CRHR. SHPO has stated that Caltrans may not use that
terminology when it evaluates resources for CEQA compliance. Caltrans documents
need to state that a resource “is (or is not) a historical resource under CEQA be-
cause it meets (does not meet) the CRHR criteria, as outlined PRC 5024.1.”

Although not automatically listed in the CRHR or automatically determined eligible
by the SHRC as outlined in the CRHR procedures, historical resources under CEQA
also include resources listed in a local register of historical resources and resources
that are identified as significant in local surveys that conform to state Office of His-
toric Preservation (OHP) standards.

The presence of any cultural resources within a project area requires that cultural re-
sources studies be initiated to determine whether any of these resources would be
historical resources under CEQA. While federal regulations do not apply to state-
only projects, the procedures in 106 PA Attachments 4 and 5 may be used to be in
compliance with CEQA.

The 2014 passage of Assembly Bill 52 became law when it was added to the Califor-
nia Public Resources Code as PRC 21074(a), creating a new category of historical
resource called a Tribal Cultural Resource (TCR). While the statute clearly identifies
a TCR as separate and distinct category of resource separate from historical re-
sources, for purposes of this guidance Caltrans will use the inclusive term historical
resource. Chapter 3 discusses consultation with Native Americans and identifying
TCRs in a CEQA context.
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2.7 State-Only Procedures

2.7.1 State-Only Compliance Process Overview

When there is no federal involvement in a project, and the project does not meet the
criteria for Screened Undertakings (see 5024 MOU Attachment 2 and Exhibit 7.3 for
historic bridges and tunnels), Caltrans prepares a Historical Resources Compliance
Report (HRCR). Exhibit 2.14 has guidance on HRCR format and content. The
DEBC determines if cultural resources studies are necessary, based on the guidance
outlined in this volume of the SER.

Caltrans policy is to use the instructions outlined in the 106 PA attachments, and for
state-owned resources in the 5024 MOU attachments, for determining Professionally
Qualified Staff (Attachment 1), defining Screened Undertakings (Attachment 2), set-
ting Project Area Limits (Attachment 3), defining Properties Exempt from Evaluation
(Attachment 4), establishing Environmentally Sensitive Areas (Attachment 5), and
developing Data Recovery Plans (Attachment 6) for state projects. For state-owned
cultural resources 5024 MOU Attachments 4, 5 and 6 have similar names but slightly
different requirements and streamlining measures.

The HRCR has the following functions:

e Detailing identification efforts.

e Documenting consultation with interested parties and public participation

e Describing any identified historical resources.

e Discussing why they were assessed as historically significant.

e Assessing the effect of the project on each historical resource.

e Describing the measures proposed to mitigate project or activity’s effects on each
historical resource.

Information from the HRCR is summarized in the draft environmental document,
where a concise discussion of historical resources identification, significance, effect,
and mitigation appear. The HRCR serves as the technical document that supports the
conclusions contained in the environmental documentation. See Section 2.9 for fur-
ther details on the HRCR.
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2.7.2 Need for Cultural resources Studies

2.7.21 Statutory Exemptions under CEQA

CEQA allows two types of exemptions, statutory and categorical. Statutory exemp-
tions are projects specifically excluded from CEQA review by the State Legislature.
These exemptions are listed in PRC 21080 et seq and in the CEQA Guidelines in
15260. Statutory exemptions apply to any project that falls under its definition re-
gardless of the project’s potential impact to the environment. If a project is statutorily
exempt, no cultural resources studies are required, unless the resources are state
owned. When state-owned resources are involved Caltrans must still comply with
PRC 5024. See Section 2.8.

2.7.2.2 Categorical Exemptions

Categorical exemptions (CEs) are classes of projects that generally are considered not
to have potential impacts on the environment. The Secretary of the Resources Agen-
cy identified categorical exemptions, which are defined in the CEQA Guidelines
15300-15331).

If a project has the potential to cause significant impacts to historical resources, cat-
egorical exemptions do not apply.

To determine if there are significant historical resources in the project area, and if so,
whether they may be significantly impacted by the project, the District Environmental
Branch staff, or upon request CSO staff, prepares an HRCR. If the HRCR concludes
that no significant historical resources are present, or those resources, although pre-
sent, will not be significantly impacted, the district PQS provides this information to
the senior planner or DEBC responsible for the CEQA documentation.

2.7.2.3 Negative Declaration and the EIR

The district staff responsible for CEQA documentation determines no exemption ap-
plies, a cultural resources analysis must be included in one of the following types of
documentation:

e Negative Declaration (ND).
e Mitigated Negative Declaration (Mitigated ND).
e Environmental Impact Report (EIR).

District PQS staff provide summary descriptions of historical resource significance
and impacts to historical resources to the senior planner or DEBC responsible for
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CEQA documentation. This information may be excerpted from the HRCR. See
Exhibit 2.15 for guidance on what to look for in these summaries.

2.7.3 Project Area

Caltrans PQS and the Project Manager, or for local assistance project the DLAE, to-
gether establish a legally defensible project area that takes into account the potential
direct and indirect impacts of the project upon historical resources. This project area
is similar to an APE that is established for a federal project, however, under CEQA
there is no formal APE. See 5024 MOU Attachment 3 for guidance in setting project
area limits.

2.7.4 Identification of Historical Resources

Historical resources should be identified and evaluated as early as possible in the pro-
ject development process. CEQA requires early involvement so that environmental
issues may be taken into consideration in the project design process. Caltrans policy
also requires early involvement. Early involvement allows lead-time for project rede-
sign, selection of alternatives, and incorporation of mitigation. It also allows time to
complete historical resources compliance without jeopardizing project delivery
schedules, considering such factors as seasonal limitations on surveys and archaeo-
logical excavations. A test excavation and report for an archaeological site on a state-
only project, for instance, may take seven to twenty-four months to complete, de-
pending on whether the work is done in-house or by a consultant.

2.741 Research

Before undertaking fieldwork, Caltrans PQS or appropriately qualified consultants
conduct preliminary research looking for previously identified cultural resources. See
Chapter 4 Section 4.4 for sources of information that must be consulted in the effort
to identify cultural resources within the project area.

Caltrans PQS or appropriately qualified consultants conduct research to establish the
historic context for evaluating each resource. Studies should be developed to the ex-
tent needed to understand and properly evaluate properties within that context. The
HRCR documents the results of this research.

2.7.4.2 Cultural resources Surveys

The same approach to surveys that Caltrans uses for federal undertakings is used for
state-only projects. See Chapter 4 Sections 4.5and 4.6 for further guidance. Caltrans
must undertake a survey whenever any buildings or structures lie within the project
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area, unless those resources previously have been evaluated. In general, all buildings
and structures are surveyed regardless of age, integrity, or apparent value. However,
see Chapter 4 Section 4.4.1.1 and 106 PA Attachment 4 for a discussion of properties
that qualify for exemption from evaluation. For a discussion of state-owned cultural
resources that qualify for exemption from evaluation but need to be recorded, see
Chapter 4 Section 4.4.1.2 and 5024 MOU Attachment 4.

Guidance on conducting preliminary archaeological and reconnaissance surveys, pre-
historic archaeological surveys, historical archaeological surveys, and built-
environment surveys appears in Chapter 4 Section 4.5. Chapter 3 contains guidance
on consultation with Native Americans.

2.7.5 Evaluation of Cultural Resources CEQA
Historical Resources under CEQA

If a resource meets any of the following criteria, it is already considered a historical
resource under CEQA:

e Listed or determined eligible by the SHRC for the CRHR (including all NRHP
listed and eligible properties).

e Listed in a local register of historical resources under local ordinance or resolu-
tion.

e Identified as significant in a local survey meeting OHP standards and the survey
is less than 5 years old or the survey has been updated less than 5 years ago.

Unless there is new information or physical conditions have changed such that a re-
evaluation of a historical resource is warranted, these types of resources likely will
continue to be historical resources for purposes of the Caltrans project. Their exist-
ence in the project area, however, needs to be documented in the HRCR.

In addition to identifying the above-listed historical resources within a project area,
Caltrans must ensure that any other cultural resources in the project area are evaluat-
ed. While federal regulations do not apply to CEQA, the procedures in 106 PA
Attachments 4 and 5 may be used to meet Caltrans obligations for identifying histori-
cal resources.
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Evaluation Criteria under CEQA

Caltrans evaluates the cultural resources in the project area using the criteria outlined
in PRC 5024.1, as well as the relevant sections of the CRHR regulations adopted by
the State Historical Resources Commission (SHRC) in the California Code of Regu-
lations (14 CCR 4850 et seq). These regulations, however, also contain nomination
procedures that do not apply to Caltrans projects.

Relevant sections of the CRHR regulations that Caltrans uses to evaluate historical
resources include:

e 14 CCR 4850.1 — Purpose.

e 14 CCR 4851(a) - Historical Resources Eligible for Listing in the California Reg-
ister of Historical Resources (14 CCR 4851).

e 14 CCR 4852(a) through (e) - Types of Historical Resources and Criteria for List-
ing in the California Register of Historical Resources.

Because the eligibility and integrity criteria provided in the CRHR regulations cited
above are so similar to NRHP criteria, National Register Bulletin 15 can provide val-
uable guidance in how to interpret these criteria. See

o . Caltrans, as lead state agency
Exhibit 2.16 for a comparison of the CRHR regula-  on its projects, makes the de-
tion wording to that found in the NRHP criteriaand ~ |términation as to whether a

. . ) resource it evaluates is a histor-
National Register Bulletin 15. ical resource under CEQA. ltis

not SHPO’s determination.

Caltrans uses DPR 523 inventory forms to document |SHPO. however, can comment
. on that determination as part of

evaluations. The forms are attached to the HRCR. the CEQA process.

In addition, the HRCR provides a summary conclu-

sion of eligibility. For each cultural resource that does not qualify as an exempted

property according to 106 PA Attachment 4, state whether the property meets, or does

not meet, the CRHR criteria as outlined in PRC 5024.1. Add these conclusions to any

existing CRHR listings or determinations identified earlier in the report.

If a historical resource meets the CRHR criteria, include the applicable criteria (Crite-
ria 1, 2, 3, and/or 4), a brief description of how it meets these criteria, the level of
significance, the period of significance, contributing and non-contributing elements of
the resources, and a textual description of the historical resource’s boundaries. The
boundaries must be depicted on the appropriate DPR 523 form, as well as on the pro-
ject area map.
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It is Caltrans policy to apply both the NRHP criteria and the CRHR criteria simulta-
neously when conducting evaluations. Conclusion sections of the HRCR and the
appropriate DPR 523 inventory forms will need to state whether a resource appears to
be eligible for the NRHP, as well as whether it is a historical resource under CEQA
because it meets CRHR criteria as outlined in PRC 5024.1. The simultaneous use of
NRHP and CRHR criteria is needed for compliance with PRC 5024 for state-owned
resources (see Section 2.8 below, and can save time and effort in having to reevaluate
resources, should a state-only project become a federal undertaking.

2.7.6 Determination of Project Effects under CEQA

Caltrans determines the impact of the project on each historical resource by applying
the criteria of significant effect set forth in state law and regulation. PRC 5020.1(q)
defines "substantial adverse change" in a historical resource to mean:

e Demolition
e Destruction
¢ Relocation
e Alteration such that the significance of the resource would be impaired

California law is explicit that a substantial adverse change in the significance of an
historical resource is a significant impact on the environment.

Any activity that would result in the destruction of a historical resource’s characteris-
tics would be a significant impact under CEQA when those characteristics justify the
historical resource for:

e Inclusion in, or eligibility for, the CRHR.
e Inclusion in a local register (if designated under local ordinance or resolution).
e Identification as significant in a local survey that meets OHP standards.

Be aware that the word “adverse” is used differently in federal and state terminology.
The federal “Adverse Effect” defines a class of actions regardless of mitigation;
CEQA guidance, on the other hand, specifies that a project that adversely impacts a
historical resource has a significant effect on the environment, but mitigation can re-
duce that effect.

Use the HRCR to identify and analyze potential impacts to historical resources.
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2.7.7 Determination of Appropriate Mitigation under CEQA
CEQA requires that state and local agencies avoid or minimize significant adverse
environmental impacts whenever feasible.

Caltrans PQS and appropriately qualified consultants may develop mitigation
measures. For built-environment historical resources, when mitigation measures in-
volve plans, specifications or are developed to minimize effects that physically affect
these resources, the measures need to be developed or reviewed by, or under the di-
rect supervision of, a Principal Architectural Historian. The kind of specialized
experience needed to mitigation measures that directly affect built-environment his-
toric properties is contained in Chapter 1 Section 1.3.3 — Architectural History and
History.

Mitigation measures should avoid, minimize, rectify, reduce, or compensate for phys-
ical impacts to resources. CEQA encourages the use of measurable performance
standards that facilitate mitigation monitoring. In considering historical resource mit-
igation, remember that maintenance, repair, stabilization, rehabilitation, restoration,
or preservation are considered to mitigate below a level of significant impact only
when the work is consistent with the Secretary of the Interior’s Standards for the
Treatment of Historic Properties With Guidelines for Preserving, Rehabilitating, Re-
storing & Reconstructing Historic Buildings (SOIS)5.

If mitigation below a level of significant impact can be accomplished by changes in
project design and can be incorporated into the project, a Negative Declaration (ND)
may be appropriate, assuming there are no other environmental issues. To be fea-
sible, a measure must be capable of being accomplished in a successful manner in a
reasonable period of time.

Because CEQA requires that physical impacts must be avoided or lessened by mitiga-
tion, heritage documentation (Historic American Building Survey [(HABS], Historic
American Engineering Record [HAER] or Historic Landscape Survey [HALS]) re-
cordation does not mitigate below a level of significance in the case of demolition or
destruction, but they may lessen impact in cases of alteration.

5 Secretary of the Interior’s Standards for the Treatment of Historic Properties With Guidelines for
Preserving, Rehabilitating, Restoring & Reconstructing Historic Buildings (1995), Weeks and
Grimmer
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CEQA Class 25 Projects

Under CEQA Guidelines 15325(e) transferring a property in order to preserve histori-
cal resources is considered a CEQA CE. Under this classification, Caltrans would
need to ensure that the historical resource is protected and preserved and, under PRC
5024, Caltrans must consult with SHPO prior to the transfer taking place. See
Section 2.8.10 below, the 5024 MOU Stipulation XV1 and Chapter 7 Section 7.12.7:
Protective Covenants, Conservation Easements and Preservation Agreements. Cal-
trans District PQS should coordinate with the project environmental generalist
regarding the applicability of this class of project as there may be other environmental
considerations.

CEQA Class 31 Projects

If the only activity under consideration is maintenance, repair, stabilization, rehabili-
tation, restoration, or preservation of a historical resource, and the work is done
according to the SOIS cited above, the project is considered a Class 31 project and is
a CEQA CE. To ensure these activities are consistent with these standards, they must
be reviewed by, or under the direct supervision of, a Principal Architectural Historian.
For specialized experience needed to conduct this review, see guidance in Chapter 1
Section 1.3.3 - Architectural History and History. Caltrans District PQS should coor-
dinate with the project environmental generalist regarding the applicability of this
class of project as there may be other environmental considerations.

2.7.71 Archaeological Sites

Under CEQA, avoidance is the preferred mitigation for archaeological sites. The
CEQA Guidelines 15126.4(b)(3) provides discussion of archaeological mitigation.
When data recovery is the only prudent and feasible alternative, prior to any excava-
tion a DRP must be prepared that provides for recovery of scientifically consequential
information.

All DRPs that identify costs of $500,000 and above must be sent to CSO for re-
view and comment.

CSO will complete its review in fifteen (15) working days from receipt of the plan.
DRPs are filed with the California Historical Resources Regional Information Center.

Data recovery under CEQA is not required when Caltrans determines that already-
completed studies have adequately recovered a site’s important information. Mitiga-
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tion cost limitations do not apply to public agencies that comply with CEQA provi-
sions regarding mitigation of significant effects. Provisions for dealing with
accidental discovery of archeological sites in the course of construction should be in-
cluded among the mitigation provisions. Section 2.9.1 has further guidance on state-
only projects.

Include the plans for mitigating project impacts in the HRCR.
2.7.8 Special Considerations under State Law

2.7.8.1 Late Discoveries

CEQA encourages agencies to make provision for archeological sites accidentally
discovered during construction. Caltrans should include such provisions in the
HRCR and in the mitigation section of the environmental document.

Standard provisions include:

1) Work in the area of the resource must stop immediately; and

2) An appropriately qualified cultural resources specialist must evaluate the discov-
ery. If the resource is assessed as significant, Caltrans ensures that plans for
mitigating project effects are immediately developed.

In the case of accidental discovery, the District Construction Branch notifies the Dis-
trict Environmental Branch staff. The District Environmental Branch PQS staff
carries out the evaluation and determines appropriate mitigation, or requests the CSO
to do so. Caltrans may consult with SHPO.

If construction cannot continue in the area of the significant resource until mitigation
occurs, the DEBC or District HRC notifies the Construction Branch to this effect.

2.7.8.2 Emergency Procedures
An emergency is a situation of clear and imminent danger that threatens the loss of or
damage to life, health, property, or essential public services.

PRC 5028 outlines procedures to follow when a resource listed in a national; state or
local register of historic places is damaged during a natural disaster. In declared
emergencies, a structure cannot be demolished, destroyed, or significantly altered
(except for restoring its historical value), unless the structure presents an imminent
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threat to the public or to adjacent property, or unless SHPO determines those actions
may be taken.

SHPO’s determination is based on relevant factors, including the historical signifi-
cance of the structure, the extent of the damage, and the costs involved. SHPO also
considers recommendations provided by a team of local historic preservation experts.
SHPO’s determination must be made within 30 days after the receipt of the applica-
tion from any local government agency requesting the determination.

CEQA emergency exemptions apply to projects undertaken: 1) to prevent or mitigate
an emergency; or 2) to address disaster-damaged or destroyed properties. But the
emergency exemptions do not apply to projects that alter a significant historical re-
source unless the condition of the resource itself constitutes an emergency, as defined
by PRC 21060.3.

2.7.8.3 Emergency Procedures for State-owned Historical Resources
The Caltrans District PQS determines whether the emergency project or activity has
the potential to affect state-owned historical resources. If state-owned historical re-
sources are likely to be affected by the emergency project or activity, as soon as
possible, the Caltrans District notifies CSO, and/or SHPO, depending on whether the
affected historical resource(s) are on the Master List.

State-owned Historical Resources not on the Master List

The Caltrans District notifies CSO of the emergency as soon as possible, preferably
within three (3) calendar days. Notification shall include, to the extent such infor-
mation is available: that Caltrans is notifying CSO under PRC 5024.5, description of
the nature and extent of the historical resource(s) affected, assessment of NRHP and
California Historical Landmark (CHL) eligibility of any cultural resource(s), the type
and extent of any damage to the resource(s), what emergency actions were taken, and
proposed permanent actions including any prudent and feasible treatment measures
that would take any effects into account. The initial contact with CSO may be via tel-
ephone and e-mail, but follow-up consultation and documentation needs to be in
written format.

Caltrans may, as appropriate, notify any Indian tribes that might attach religious or
cultural significance to the affected resources, or any other interested party that may
have a demonstrated interest in potentially affected resources, and afford them an op-
portunity to comment within seven days of the notification. If the Caltrans District
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determines that circumstances do not permit seven days for comment, the Caltrans
District shall notify the parties and invite any comments within the time available.

State-owned Historical Resources on the Master List

The Caltrans District notifies CSO, SHPO of the emergency as soon as possible, pref-
erably within three (3) calendar days. Notification shall include, to the extent such
information is available: that Caltrans is requesting expedited consultation and con-
currence under PRC 5024.5, description of the nature and extent of the historical
resource(s), assessment of NRHP and CHL eligibility of any cultural resource(s), the
type and extent of any damage to the resource(s), what emergency actions were taken,
and proposed permanent actions including any prudent and feasible treatment
measures that would take any effects into account. The initial contact with CSO and
SHPO may be via telephone and e-mail, but follow-up consultation and documenta-
tion needs to be in written format.

Caltrans may, as appropriate, notify any Indian tribes that might attach religious or
cultural significance to the affected resources, or any other interested party that may
have a demonstrated interest in potentially affected resources, and afford them an op-
portunity to comment within seven days of the notification. If the Caltrans District
determines that circumstances do not permit seven days for comment, the Caltrans
District shall notify the parties and invite any comments within the time available.

Post-Emergency Documentation

Within six months following the initiation of expedited consultation per Section
2.7.8.2 above, the Caltrans District provides the SHPO, CSO, and any additional in-
terested parties, a narrative report documenting the actions taken in accordance with
this expedited consultation process.

2.7.8.4 Native American Burials

Native American burials in California are under the purview of the Native American
Heritage Commission. PRC 5097.98 governs the actions that Caltrans must take
when burials are identified in a project area, or when they are accidentally discovered.
Although the treatment of burials is exempt from CEQA, the CEQA Guidelines at
CCR 15064.5(d) and (e) provide assistance in complying with the applicable statutes.
Chapter 3 discusses the requirements for treating Native American burials.
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2.7.9 Timing with CEQA Environmental Documentation

The DRP should be completed prior to the circulation of a draft environmental docu-
ment. However, in some cases test excavations and DRP preparation may require
more time than is available before circulation of the draft environmental document.
When a DRP cannot be completed prior to draft circulation, the plan must be com-
pleted by the time the final environmental document is certified.

2.710 Federal Compliance and Excess Property

NEPA does not apply when Caltrans disposes of its excess parcels. According to
Caltrans Internal Guidance, “...absent any requirement for federal approvals, their
disposal has no federal nexus that would trigger NEPA.”” Therefore, if there is no fed-
eral undertaking, Section 106 compliance does not apply. If any portion of the
disposal activity triggers the need for federal approval, then the property transfer is a
federal undertaking, and the HPSR format would be used (See Exhibit 2.6) instead of
the HRCR. The same principles described below apply for both HRCRs and HPSRs.

2.7.11 State Compliance and Excess Property

Since 1991, the HRCR has been the vehicle by which Caltrans demonstrates compli-
ance with state cultural resources laws and regulations. In 1991, the HRCR replaced
the "Memo to File" for compliance on excess parcel disposals and route relinquish-
ments. In order to complete the HRCR, in addition to knowing whether there are
NRHP eligible/listed or CHL registered/listed resources on the parcel to be trans-
ferred or relinquished, one needs to know to whom the property will be transferred
and whether there are known future plans for the property because this information
directs how the HRCR is prepared. This also determines the level of protection, doc-
umentation and consultation that is needed to complete state cultural resources
compliance.

CEQA and Excess Property

Most Caltrans excess land disposal and route relinquishment activities are not consid-
ered projects under CEQA, and CEQA would not apply. CEQA would apply in some
situations. As outlined in the Internal Guidance, “...if there is a particular develop-
ment plan associated with the parcel to be disposed, the action is considered a
“project’” and the normal CEQA process must be followed.” When CEQA does apply
to parcel transfers and route relinquishments, the project generally would be pro-
cessed using a CEQA CE, as explained in the Caltrans Internal Guidance and in
Section V of the SER Volume 1: Guidance for Compliance. There may be situations
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(e.g., when the future known plans and actions might result in a substantial adverse
change) when a CE is not the appropriate level of CEQA compliance. The Caltrans
district PQS need to coordinate with the district staff preparing the CEQA documen-
tation.

In situations where there is uncertainty as to whether CEQA applies, the district
should talk to its Legal Department and to its headquarters Environmental Coordina-
tor. See Caltrans’ "Internal Guidance on Environmental Compliance for the Disposal
of Excess Land," October 2007 (Internal Guidance) and Caltrans Standard Environ-
mental Reference for detailed discussions on CEQA compliance. When CEQA does
apply, the HRCR documents whether there are any cultural resources in the bounda-
ries of the excess property or the route to be relinquished, whether or not cultural
resources on the excess property are considered historical resources under CEQA, and
the actions Caltrans takes in considering and protecting historical resources in dispos-
ing of the excess parcel disposal or relinquishing the route. The transmittal letter to
the new owner(s) and the transfer documents must disclose whether there are histori-
cal resource(s) under CEQA on the property, and the measures to protect the
historical resources that are conditions of the transfer. A copy of the HRCR needs to
be attached to the transfer letter.

2.8 PRC 5024 Procedures for State-Owned
Cultural Resources under the 5024 MOU

Introduction

When there are state-owned buildings, structures, objects, archaeological resources,
sites, landscapes, or districts within the project or activity’s area, Caltrans uses the
HRCR to comply with PRC 5024. PRC 5024(a) states that each state agency shall
formulate policies to preserve and maintain, when prudent and feasible, all state-
owned historical resources under its jurisdiction. To meet this requirement, Caltrans
must identify all state-owned buildings, structures, and archaeological sites within its
right of way to determine whether they meet the criteria for inclusion in the NRHP or
for registration as a CHL. In addition, when state-owned historical resources are on
the Master List of Historical Resources (Master List), Caltrans must consult with
SHP 0.

The PRC 5024 procedures explained below follow the order laid out in PRC 5024(a)
through (h) and PRC 5024.5, with changes as prescribed by the 5024 MOU. As with
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the Section 106 process, the steps essentially are linear, although in practice they may
overlap or be compressed.

The following terms are used in PRC 5024(a) through (h) and PRC 5024.5: historical
resource (not historic property), adverse effect (not substantial adverse change), elim-
ination or mitigation (not resolution) of adverse effects, and prudent and feasible
alternatives.

For purposes of compliance with PRC 5024, the term structure means "an immovable
work constructed by man having interrelated parts in a definite pattern of organization
and used to shelter or promote a form of human activity and which constitutes an his-
torical resource.” [PRC 5024(h)] Examples of Caltrans-owned structures include but
are not limited to buildings, bridges, roadways, substations, sheds, and retaining
walls. Stipulation 1V of the 5024 MQOU contains a list of other definitions.

Public Resources Code 5024 procedures under the 5024 MOU

Caltrans and SHPO signed and implemented a Memorandum of Understanding to set
up procedures to comply with PRC 5024, as well as with the Governor’s Executive
Order W-26-92 (W-26-92). Called the “5024 MOU,” this document became effective
January 1, 2015 and is included as Exhibit 1.2 to this volume of the SER. It was de-
veloped to mirror the stipulations and processes in the 106 PA as closely as possible.
The 5024 MOU streamlines compliance with PRC 5024 and W-26-92 by delegating a
number of SHPO’s PRC 5024 responsibilities to the Caltrans districts and to CSO.

Designed primarily to streamline compliance related to projects and activities that
affect state-owned cultural resources, the 5024 MOU also addresses Caltrans’ proper-
ty management and preservation planning responsibilities for its historical resources.
In this capacity, the 5024 MQOU differs from the 106 PA. It includes compliance with
PRC 5024 and/or W-26-92 in planning for future evaluations of state-owned re-
sources, developing historical resource management plans, maintenance activities that
affect historical resources, as well as for transferring excess parcels or relinquishing
routes.

In its structure, the stipulations in the 5024 MOU are set out in similar order, as are
the six attachments, but the procedures for implementing the stipulations may differ.
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5024 MOU Features and Streamlining Measures

Listed below are features and streamlining measures in the 5024 MOU that differ
from the regular PRC 5024 compliance process to: delegate SHPO’s responsibilities
to Caltrans or to clarify how PRC 5024 is implemented.

For purposes of carrying out the 5024 MOU, the terms “state-owned cultural
resources” and “state-owned historical resources” means only those resources
that are under Caltrans jurisdiction.

When there are state-owned historical resources within the APE of a federal
undertaking, compliance with PRC 5024 is concurrent with Section 106. Cal-
trans and SHPO use 106 PA and its documentation for the PRC 5024
compliance; see 5024 MQU Stipulation I11.

Projects and activities may be screened when they meet the criteria in 5024
MOU Stipulation VII and Attachment 2 (for historic bridges and tunnels see
Exhibit 7.3); see Section 2.8.1.

The 5024 MOU provides for consultation with Indian tribes that may attach
religious or cultural significance to state-owned cultural resources, and with
other interested parties.

State-owned cultural resources may be exempt from evaluation when they
meet the criteria outlined in 5024 MOU Stipulation VII1.C.1 and Attachment
4. The difference between the Section 106 PA and the 5024 MOU is that Re-
source Types 3 through 7 in Attachment 4 need to be recorded on an
abbreviated DPR 523A Primary Record that is either included in or created by
the Caltrans Cultural Resources Database (CCRD). This recordation is re-
quired for Caltrans property management purposes, such as planning for
future surveys and survey updates. See Chapter 4 section 4.4.1.2 and Exhibit
4.4 for additional guidance.

Buildings, structures and objects determined eligible for the NRHP or as a
CHL will be placed on the Master List. All other eligible non-structural re-
sources (e.g. archaeological sites, tree rows, landscapes, sites, etc.) will not be
placed on the Master List. Whether or not a state-owned historical resource is
on the Master List is key to how findings of effect are processed. See the 5024
MOU Stipulation 1V.D for a definition of the Master List.
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e All NRHP listed or CHL registered state-owned historical resources, regard-
less of property type, are on the Master List. For instance, even though the
Highway 152 Tree Row in Gilroy is not a structure, it is listed in the NRHP,
So it is on the Master List.

e PRC 5024(f) applies to all findings of effect and proposed mitigation
measures for state-owned Historical Resources that are not on the Master List.

e The CSO—not SHPO—reviews findings of effect for state-owned historical
resources not on the Master List. The exception to this is when there is public
concern or controversy.

e PRC 5024.5 applies to all findings of effect and proposed mitigation measures
for state-owned historical resources that are on the Master List.

e Findings of No State-owned Historical Resources Affected will be document-
ed in the District file as described in Section 2.8.4 below and in 5024 MOU
Stipulation IX.A.

e CSO reviews all Findings of No Adverse Effect with Standard Conditions
(FNAE-SC) whether or not the state-owned historical resource is on the Mas-
ter List. In addition to ESAs and use of the SOIS, 5024 MOU Stipulation
X.B.1 and Attachment 5 include a standard condition that allows for the trans-
fer or relinquishment of a state-owned historical resource that is designated
and protected under an ordinance adopted by a Certified Local Government
(CLG); see Section 2.8.6.1 below.

e Findings of No Adverse Effect that do not have standard conditions are re-
viewed either by CSO or SHPO as follows (see Section 2.8.6.2 and 5024
MOU Stipulation X.B.2):

0 CSO reviews the FNAE for state-owned historical resources that are not
on the Master List.

o0 CSO reviews and forwards to SHPO for concurrence the FNAE for state-
owned historical resources that are on the Master List.

e Findings of Adverse Effects with Standard Mitigation Measures (FNAE-
SMM) may be used for adverse effects to state-owned archaeological sites if
they meet the requirements of 5024 MOU Stipulation X.C.1 and Attachment
6; see Section 2.8.7.1. The findings are reviewed as follows:
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0 CSO reviews the FNAE-SC for NRHP/CHL eligible state-owned archaeo-
logical resources that are not on the Master List.

o0 CSO reviews and forwards to SHPO for concurrence the FNAE-SC for
NRHP/CHL listed state-owned archaeological resources that are on the
Master List.

¢ Findings of Adverse Effects (FAE) and proposed mitigation measures may be
combined into HRCR per 5024 MQOU Stipulation X.C.2; see Section 2.8.7.2.

0 CSO reviews the FAE for NRHP/CHL-eligible state-owned historical re-
sources that are not on the Master List.

o0 CSO reviews and forwards to SHPO for concurrence the FAEs for
NRHP/CHL listed state-owned historical resources that are on the Master
List.

e For transfers and relinquishments of state-owned historical resources the find-
ings of effect and the process for complying with PRC 5024 depend upon who
will be the future owner:

o A finding of No State-owned Historical Resources Affected applies to
transfers and relinquishments of ineligible state-owned cultural resources
(see 5024 MOU Stipulation XVI.A) and to state-owned historical re-
sources transferred or relinquished to other state or federal agencies (see
5024 MOQU Stipulation XVI1.B).

0 An FNAE-SC applies to transfers and relinquishments of state-owned his-
torical resources that are designated under a CLG preservation ordinance
and are transferred to local agencies, private owners or when future own-
ers are unknown (see 5024 MOU Stipulations X.B.1.c and XVI.C.1).

o0 A FNAE without standard conditions applies to state-owned historical re-
sources that are designated under a preservation ordinance adopted by a
local agency other than a CLG and are transferred to local agencies, pri-
vate owners or when future owners are unknown. CSO reviews for
historical resources not on the Master List; and SHPO reviews and con-
curs for historical resources on the Master List (see 5024 MOU
Stipulations X.B.2 and XVI.C.2.)

o State-owned historical resources that are not designated under local
preservation ordinances and are transferred to local agencies, private own-
ers or when future owners are unknown may or may not be an adverse
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effect, depending on whether and how the historical resources can be pro-
tected. See 5024 MOU Stipulations X.B.2, X.C and XVI.D in Exhibit 1.2,

Similar to the 106 PA, the 5024 MOU requires that all actions under the 5024
MOU be carried out by or subject to the approval of Caltrans PQS (Stipulation
V). It mirrors 106 PA in the methodology used for identification and evalua-
tion of state-owned cultural resources (Stipulation VII1); phased approaches to
identification, evaluation and assessment of effects (Stipulation XI); treatment
of Native American remains and cultural items (Stipulation X1I); Curation
(Stipulation XI11); post-review discoveries (Stipulation XIV); emergency situ-
ations (Stipulation XV); documentation (Stipulation XV1I); training
requirements (Stipulation XV1I1); exclusionary provisions (Stipulation
XIX.B); and review and report (Stipulation XIX.E).

2.8.1 Screened Projects and Activities Exempt from Further Review
The 5024 MOU, in Stipulation VII and Attachment 2, streamlines cultural resource
compliance. Attachment 2 lists projects and activities that must be screened before
being exempted from PRC 5024 review. Exhibit 7.3 contains additional guidance for
screening activities involving historic bridges and tunnels. As with all other actions
under the 5024 MQOU, a Caltrans PQS must conduct the screening process. Only the
specific actions on the list qualify for screening, but a project or activity comprised of
several actions on the list may be screened. Because the process is similar for screen-
ing federal undertakings, follow the guidance in Section 2.3.2 Screened Undertakings
for additional guidance on screening. However, the Screened Undertaking Memo
would be either a “Screened Project Memo” or a “Screened Activity Memo.” Exhibit
2.5 contains guidance for preparing a Screened Undertaking memo for the project
planner; it also may be used for documenting screened projects and activities that
involve state-owned cultural resources. See 5024 MOU Attachment 2 and Chapter 4
Section 4.2.1 for further guidance.

2.8.2 Project Area Limits Delineation

The Project Area Limits (PAL) is defined as the area, or areas, within which a state
project or activity may cause changes in the character or use of historical resources,
should any be present. See 5024 MOU Attachment 3: Project Area Limits Delineation
for additional guidance on establishing PALs. In addition, please refer to Section
2.3.3.1 Establishing APEs, as the process is similar. Consult the CSO BEPS Branch
Chief if a question arises.
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2.8.3 Identification and Evaluation of State-Owned

Historical Resources
As with CEQA, compliance with PRC 5024 entails identification and evaluation of
the state-owned cultural resources within the project area to determine whether the
resources meet the NRHP criteria or CHL criteria.

In order to comply with PRC 5024, Caltrans needs to use NRHP and CHL criteria to
evaluate its state-owned resources to determine whether the resources meet the cri-
teria for inclusion in NRHP or meet the criteria for registration as CHLs [PRC 5024(a)

— (d)].

The process for identifying and evaluating state-owned historical resources is essen-
tially the same under the 5024 MOU as it is under Section 106. Please refer to Section
2.3.3.3above. However, for state-owned cultural resources that are exempt from eval-
uation pursuant to 5024 MOU Stipulation VII1.C.1 and Attachment 4, there is an
extra recordation step for Resource Types 3 through 7. Please refer to Chapter 4, Sec-
tion 4.4.1.2 and Exhibit 4.4 for additional guidance.

2.8.3.1 Documenting Identification and Evaluation Results for
State-owned Cultural Resources

Under the 5024 MQOU, Caltrans districts must consult with SHPO and concurrently

notify CSO on the results of its NRHP eligibility determinations for state-owned cul-

tural resources. This is accomplished in the HRCR.

The HRCR may contain a number of other findings that document compliance with
PRC 5024 requirements — findings that do not require separate or additional SHPO
concurrence under the 5024 MOU:

e Delineation of the PAL.

e Summary of identification efforts: results of seeking and gathering information on
historical resources including consultation with Indian tribes and other interested
parties.

e Summary evaluation of state-owned cultural resources that were previously listed
or determined eligible for the NRHP or for registration as a CHL, that were previ-
ously determined not eligible and whether these prior evaluations are still
applicable, and that were determined eligible or ineligible for the NRHP or CHL
as a result of the surveys attached to the HRCR, or that are assumed eligible for
purposes of the project only.
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e No State-owned Historical Resources Affected: there are no state-owned histori-
cal resources (NRHP/CHL listed or eligible) in the PAL (provided SHPO has
concurred on eligibility).

e No State-owned Historical Resources Affected: there are state-owned historical
resources in the HRCR but there will be no effects to them.

The SHPO or CSO may still comment on Caltrans identification efforts and PAL de-
lineation, but will rarely do so when all guidance has been properly followed. An
Archaeological Survey Report (ASR), Archaeological Evaluation Report (AER),
and/or a Historical Resources Evaluation Report (HRER), as applicable, is attached to
the HRCR to support the above findings. If there are questions on the appropriate
level of effort or items not covered in the SER Volume 2, consult the CSO. Caltrans
districts do not need to notify SHPO or CSO of a No State-Owned Historical Re-
sources Affected finding when the HRCR contains this finding and the HRCR s
included in the district’s files because this information will be captured in annual re-
porting as described in Section 28.14. Exhibit 2.14 contains more information on
HRCRs.

2.8.3.2 Transmitting National Register/CHL Findings for

State-owned Cultural Resources
The 5024 MOU allows Caltrans districts to submit all NRHP and CHL eligibility
studies directly to SHPO with concurrent submittal to CSO. When a Caltrans District
has been in consultation with an Indian tribe or interested parties on the NRHP and CHL
eligibility of a resource concurrent with submittal to the SHPO, the Caltrans District shall
notify and provide documentation to the Indian tribe or interested parties of Caltrans’ eli-
gibility conclusion, unless they have indicated they do not wish to receive such
documentation.

As part of the Caltrans consultation with SHPO on eligibility and pursuant to PRC
5024(d), Caltrans requests that SHPO add the NRHP/CHL-eligible state-owned build-
ings and structures to the Master List.

SHPO 30-Day Review of Eligibility Finding

If the SHPO has not responded to Caltrans within 30 calendar days of receipt of the
request for concurrence on eligibility, Caltrans may either extend the review period in
consultation with the SHPO or proceed to the next step prescribed by 5024 MOU,
based upon Caltrans’ conclusion of NRHP and/or CHL eligibility. Confirmation of
date of receipt as the basis for determining the start of the 30-day review period may

2014 Update rev: 05/11/15 Page 2:82
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.


http://www.dot.ca.gov/ser/vol2/vol2.htm
http://www.dot.ca.gov/ser/vol2/ex_2_14_hrcr.pdf
http://ohp.parks.ca.gov/pages/1054/files/statelaws.pdf#page=14
http://ohp.parks.ca.gov/pages/1054/files/statelaws.pdf#page=14

Chapter 2: Cultural Resources Procedures

be provided through the SHPO database, a mail delivery receipt, or written or docu-
mented oral communication from the SHPO.

If the 30-day period expires without SHPO comment or agreement to extend the re-
view period, the Caltrans District may proceed to the next step prescribed by the 5024
MOU upon notification to the SHPO and CSO via e-mail or other written communi-
cation.

If Caltrans and SHPO agree on the determination of eligibility for a property, their
joint finding constitutes a “consensus” determination of eligibility for purposes of
5024 MOU compliance.

Determinations of eligibility made under PRC 5024 do not automatically constitute a
determination of eligibility under Section 106. Caltrans transmittal letters requesting
SHPO concurrence on eligibility under PRC 5024 should include the following sen-
tence:

In the event of federal involvement in this project or in another federal undertaking
that includes in its APE the state-owned cultural resources evaluated for this project,
then the lead agency for the federal undertaking will be required to consult with
SHPO on their NRHP eligibility under 36 CFR 800.4, in order to comply with Section
106.

Disagreement on Eligibility

If SHPO disagrees with Caltrans’ eligibility conclusion, the Caltrans District shall
promptly notify CSO; the CSO and the Caltrans District shall consult with SHPO to
resolve the disagreement within 30 days. If the disagreement is resolved, the agreed-
upon finding shall stand and Caltrans shall proceed to the next step in the process pre-
scribed by the 5024 MOU. If the disagreement is not resolved, the SHPO’s
determination shall be final and binding.

2.8.4 No State-owned Historical Resources Affected

Once all the state-owned historical resources within the PAL have been identified, the
Caltrans District must determine whether the project or activity will have an effect on
those resources using the List of Adverse Effects outlined in 5024 MOU Stipulation
IV.D. A finding of No State-owned Historical Resources Affected” is appropriate
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when the project or activity will have no effect on the state-owned historical re-
sources.

Where Caltrans has consulted with Indian tribes or interested parties concerning the
NRHP or CHL eligibility of state-owned historical resources, Caltrans shall consult
with those Indian tribes or other interested parties on the potential effects of the pro-
ject or activity. Caltrans shall take their views into account in making its findings.

The No State-owned Historical Resources Affected applies when either
e The PAL does not contain any state-owned historical resources at all, or

e State-owned historical resources are present but the project or activity, transfer,
relocation or demolition will not adversely alter the original or significant histori-
cal features or fabric of such resources.

It is important to consider certain factors in determining whether a finding of No
State-owned Historical Resources Affected is appropriate. Please refer to Section
2.3.8 under Factors to Consider for a list of what to consider.

2.8.4.1 No Notification Required
No notification is required when:

1) There are no state-owned cultural resources requiring evaluation in the PAL (i.e.,
no cultural resources present or all state-owned resources qualified as exempt un-
der 5024 MQOU Attachment 4), or

2) All the state-owned cultural resources in the PAL were previously determined not
eligible for the NRHP/CHL.

The Caltrans district PQS documents a “No State-owned Historical Resources Affect-
ed” finding by including the HRCR containing this finding in the district files.
Checking the appropriate box on the HRCR form or adding a statement to that effect
in a narrative HRCR will accomplish the documentation. It is not necessary to notify
SHPO; see Section 2.9.2.1 HRCR to District File for processing information. If this
finding is appropriate, PRC 5024 compliance is concluded.
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2.8.4.2 Notification Required - No State-owned Historical Resources
Affected

When Caltrans has consulted with Indian tribes or any other interested parties on a

determination of eligibility and finds that the project will result in

1) No State-owned Historical Resources Affected, either because all of the state-
owned cultural resources in the PAL were determined by Caltrans to be not eligi-
ble for the NRHP or the CHL or

2) There are state-owned historical resources in the PAL but the project or activity
will not have an effect on them.

Caltrans must provide the any Indian tribes or other interested parties with notifica-
tion of that finding pursuant to 5024 MQOU Stipulation IX.A.2, and make
documentation available to them unless they have indicated that they do not wish to
receive such documentation. Checking the appropriate box on the HRCR form or
adding a statement to that effect in a narrative HRCR, and transmitting the HRCR as
evidence of that finding will accomplish the notification; see Section 2.9.2.1 HRCR
to District File for processing information. If this finding is appropriate, PRC 5024
compliance is concluded.

If objections have been raised about the “No State-owned Historical Resources Af-
fected” finding and they have not been resolved, the Caltrans district and CSO should
apply the List of Adverse Effect and work towards resolving the objection.

2.8.5 Assessment of Effects to State-owned Historical Resources

The 5024 MOU requires the Caltrans district to determine whether the project or ac-
tivity will have an effect on state-owned historical resources. If there will be an
effect, the Caltrans district will make one of the following:

e Finding of No Adverse Effect (FNAE) either

o0 with standard conditions (FNAE-SC), or

o without standard conditions (FNAE),
e Finding of Adverse Effect with standard mitigation measures(FAE-SMM)
e Finding of Adverse Effect (FAE)

Section 2.9 contains guidance on the process for documenting these findings and con-
sulting with either CSO or SHPO.
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2.8.6 Finding of No Adverse Effect

An FNAE is appropriate when:

e None of the project or activity’s anticipated effects constitute an adverse effect
identified in the List of Adverse Effects,

e Non-standard conditions are imposed to avoid adverse effects,

e The Caltrans District has developed a plan for managing any post-review discov-
eries that includes decision thresholds and procedures that would be implemented
in accordance with 5024 MOU Stipulation X1V, or

e The appropriate “Standard Conditions” stipulated in Attachment 5 of the 5024
MOU are imposed on the project or activity.

2.8.6.1 Finding of No Adverse Effect with Standard Conditions

Under the 5024 MOU Stipulation X.B.1 and Attachment 5, there are three standard
conditions that will avoid adverse effects to state-owned historical resources whether
or not they are on the Master List:

1) Protection of archaeological sites or built environment state-owned historical re-
sources by designation of an Environmentally Sensitive Area (ESA); or

2) When the project or activity consists of maintenance, repairs, rehabilitation or al-
terations to state-owned historical resources and the work can be completed
according to Secretary of the Interior’s Standards for Treatment of Historic Prop-
erties (SOIS). For this standard condition, Caltrans uses the 1995 version by
Weeks and Grimmer as prescribed by PRC 15064.5(b)(3) and the 5024 MOU
Stipulation X.B.1.b.

3) When Caltrans transfers or relinquishes a state-owned historical resource that has
been designated under a Certified Local Government under its preservation ordi-
nance (CLG Designation)}—whether the resource is individually designated or is a
contributing element of a district—and that ordinance provides protection of the
resource’s character-defining features.

When one of these standard conditions is imposed on a project or activity, the formal
finding to conclude PRC 5024 would be a “Finding of No Adverse Effect with Stand-
ard Conditions” (FNAE-SC). The Caltrans District submits the FNAE-SC to CSO
and concurrently provides notification of the proposed finding to any Indian tribe or
interested party that has expressed views regarding potential effects to state-owned
historical resources. Under the 5024 MOU, upon receipt of the FNAE-SC, CSO has
15 days to object to the FNAE-SC. If within this time frame CSO does not object,
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compliance under 5024 is complete. See Section 2.9.2.3 HRCR to CSO for pro-
cessing information.

The SHPO does not review these findings, but CSO will provide summary notifica-
tions of these findings to SHPO on a quarterly basis, as outlined in 5024 MOU
Stipulation X1X.E.2.

The FNAE-SC and supporting documentation—whether for ESAs, SOISs or Trans-
fers of CLG-Designated Resources—must be complete when the Caltrans district

submits the proposed finding to CSO. The 15-day review period will not begin until
CSO is in receipt of complete documentation. See Exhibit 2.8 for more information.

Environmentally Sensitive Areas (ESAS)

While primarily used for archaeological sites, the first standard condition also may be
used to protect built environment state-owned historical resources. See 5024 MOU
Attachment 5 for additional details.

Use of Secretary of the Interior’s Standards for the Treatment of Historic
Properties (SOIS)

The second standard condition is used primarily for built environment state-owned
historical resources such as buildings and structures when adverse effects are avoided
through maintenance, repairs, rehabilitation or alterations. See 5024 MOU
Attachment 5 for additional details.

Transfer of CLG-Designated State-owned Historical Resources

The third standard condition is used for the transfer or relinquishment of a state-
owned historical resource to a local agency or private owner when a state-owned re-
source has been designated by a CLG under its ordinance.® This may be considered a
standard condition to avoid adverse effect when such designation has been completed
prior to the transfer or relinquishment of that resource:

1) Because proposals to transfer or relinquish state-owned historical resources des-
ignated by a CLG are used mainly to avoid adverse effects to historic state-owned
built-environment resources, these proposals must be reviewed and approved by a
Caltrans Principal Architectural Historian.

2) Proposals to transfer or relinquish state-owned archaeological historical resources
designated by a CLG may be used only when reviewed and approved by a Princi-

6 This may be either an individual designation, or designation as a contributing element of a district
under by CLG under its ordinance.
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pal Investigator in Prehistoric or Historical Archaeology. However, this situation
is rare.

3) The Caltrans District may initiate the nomination of a state-owned historical re-
source under a CLG’s preservation ordinance. The nomination may be initiated at
any time prior to the transfer, but the nominated historical resource must be suc-
cessfully designated by the CLG prior to the transfer or relinquishment and the
designation recorded by the County Recorder. Should the CLG deny the designa-
tion, then this standard condition may not be used; see 5024 MOU Attachment 5
for details.

2.8.6.2 No Adverse Effect without Standard Conditions

The Caltrans district may propose an FNAE that does not employ any of the three
above standard conditions. This is called a “Finding of No Adverse Effect” (FNAE).
As outlined in the 5024 MOU Stipulation X.B.2. Under this stipulation there are two
separate processes for

e State-owned historical resources not on the Master List, and

e State-owned historical resources on the Master List.

FNAE for State-owned Historical Resources not on Master List

When the Caltrans District proposes a finding of No Adverse Effect (FNAE) other
than an FNAE-SC discussed above, the Caltrans District submits the HRCR contain-
ing its proposed finding and supporting documentation to CSO for review and
concurrently provides notification of the proposed finding to any Indian tribe or inter-
ested party that has expressed views regarding potential effects to state-owned
historical resources. If within 15 calendar days of receipt CSO does not object to the
proposed FNAE, PRC 5024 compliance for the project or activity is complete. CSO
provides provide summary notification to the SHPO of these findings in accordance
with the 5024 MOU Stipulation XIX.E.2.

When there are disagreements between the Caltrans District and CSO regarding an
FNAE, the CSO shall promptly notify SHPO to resolve the disagreement within 30
days. If the disagreement is resolved, the agreed-upon finding stands and Caltrans
proceeds to the next step in accordance with the requirements in the 5024 MOU. If
the disagreement is not resolved, the finding is considered adverse and the Caltrans
District follows the process for findings of adverse effect; see Section 2.8.7.2 below
and 5024 MOU Stipulation X.C.
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FNAE for State-owned Historical Resources on Master List

For state-owned historical resources on the Master List, when the Caltrans District
proposes a FNAE other than an FNAE-SC discussed above, the Caltrans District
submits the HRCR containing its proposed finding and supporting documentation to
CSO for review and concurrently provides notification of the proposed finding to any
Indian tribe or interested party that has expressed views regarding potential effects to
state-owned historical resources.. If within 15 calendar days of receipt CSO does not
object to the proposed FNAE, CSO consults with the SHPO pursuant to PRC 5024.5.

If within 30-calendar days of receipt, SHPO does not object to the “No Adverse Ef-
fect” finding, 5024 compliance for the project or activity is complete. CSO and the
SHPO, however, may agree to extend the 30-day time frame for SHPO review. Con-
firmation of date of receipt as the basis for determining the start of the 30-day review
period may be obtained through the SHPO database, a mail delivery receipt, or writ-
ten or documented oral communication from the SHPO. If the 30-day period expires
without SHPO comment or agreement to extend the review period, Caltrans may
move forward upon notification to the SHPO via e-mail or other written communica-
tion, and the 5024 compliance for the project or activity is complete. Disagreements
or objections to a finding of “No Adverse Effect” will be addressed in accordance
with 5024 MOU Stipulation X.F.

Re-assessment of Effects

If a project or activity will not be implemented as proposed in relation to any state-
owned historical resource, Caltrans must re-open consultation as prescribed in 5024
MOU Stipulation X.

2.8.7 Finding of Adverse Effect and Proposed Mitigation Measures
When adverse effects to state-owned historical resources cannot be avoided, the Cal-
trans District may propose a finding of “Adverse Effect” (FAE).

2.8.71 Finding of Adverse Effect with Standard Mitigation Measures
(FAE-SMM)

The Adverse Effect with Standard Mitigation Measures” (FAE-SMM) may only be
used for state-owned archaeological sites that are not on the Master List (i.e. as-
sumed eligible, determined eligible for listing in the NRHP or eligible for registration
as a CHL).
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When adverse effects to state-owned archaeological sites that are not on the Master
List cannot be avoided, the Caltrans District proposes an FAE-SMM. This finding
may be used:

e When the appropriate SMMs described in 5024 MOU Attachment 6 are imposed,
or

e When the Caltrans District has developed a plan for managing any post-review
discoveries that includes decision thresholds and procedures that would be im-
plemented in accordance with 5024 MOU Stipulation XV.

The Caltrans District may, as appropriate, consult with the Indian tribes that ascribe
religious or cultural significance to affected state-owned historical resources or other
interested parties in determining appropriate measures to mitigate adverse effects.

When the Caltrans District proposes a FAE-SMM, the Caltrans District submits the
HRCR containing its proposed finding and supporting documentation to CSO for re-
view and concurrently provides notification of the proposed finding to any Indian
tribe or interested party that has expressed views regarding potential effects to state-
owned historical resources. If within 30 calendar days of receipt CSO does not object
to the proposed FAE-SMM, PRC 5024 compliance for the project or activity is com-
plete. CSO notifies the SHPO of these findings in the Annual Report in accordance
with the 5024 MOU Stipulation XIX.E.1.

2.8.7.2 Finding of Adverse Effect

When adverse effects to a state-owned historical resource cannot be avoided or do not
qualify as an FNAE-SMM, the Caltrans District proposes a finding of “Adverse Ef-
fect” (FAE) and submits to CSO an HRCR containing the FAE and documentation
supporting the proposed finding. Proposed mitigation measures may be combined
with the FAE in the same document. How it gets reviewed depends on whether the
state-owned historical resource is on the Master List.

FAE for State-owned Historical Resources not on Master List

When the Caltrans District proposes a finding of Adverse Effect (FAE) other than an
FAE-SMM discussed above, the Caltrans District submits the HRCR containing its
proposed finding and supporting documentation to CSO for review and concurrently
provides notification of the proposed finding to any Indian tribe or interested party
that has expressed views regarding potential effects to state-owned historical re-
sources. If within 30 days of receipt CSO does not object to the proposed FAE, PRC
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5024 compliance for the project or activity is complete. CSO provides provide sum-
mary notification to the SHPO of these findings in accordance with the 5024 MOU
Stipulation X1X.E.2.

If the CSO has not responded to the District within 30 days after receipt, the District
may either extend the review period in consultation with CSO or move forward with
the project or activity. Documentation of date of receipt as the basis for determining
the start of the 30-day review period may be obtained through a mail delivery receipt
or other documented communication from CSO. If the 30-day period expires without
CSO comment or agreement to extend the review period, the District may move for-
ward upon notification to CSO via e-mail or other written communication, and the
PRC 5024 compliance for the project or activity is complete.

FAE for State-owned Historical Resources on Master List

When the Caltrans District proposes a finding of Adverse Effect (FAE), the Caltrans
District submits the HRCR containing its proposed finding and supporting documen-
tation to CSO for review. Upon CSO’s agreement with the finding, CSO forwards the
FAE and supporting documentation to the SHPO, and the Caltrans District provides
notice of the finding to Indian tribes or other interested parties, as appropriate. The
Caltrans District and CSO work together on the mitigation of adverse effects.

The SHPO has 30 days to review the FAE. If the SHPO has not responded to Caltrans
within 30 days after receipt, Caltrans may either extend the review period in consulta-
tion with the SHPO or move forward with the project or activity. Documentation of
date of receipt as the basis for determining the start of the 30-day review period may
be obtained through the SHPO database, a mail delivery receipt, or other documented
communication from the SHPO. If the 30-day period expires without SHPO comment
or agreement to extend the review period, Caltrans may move forward upon notifica-
tion to the SHPO via e-mail or other written communication, and the PRC 5024
compliance for the project or activity is complete.

2.8.7.3 Public Interest or Controversy

When the effects to state-owned historical resources are highly controversial or there
is substantial public interest in the project or activity’s effects on these resources—
whether or not they are on the Master List—CSO forwards the finding of no adverse
effect or adverse effect with proposed mitigation to SHPO with an explanation re-
garding the nature of the public interest or controversy:
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e Under PRC 5024(f), CSO notifies SHPO and requests comments for historical
resources that are not on the Master List and

e Under PRC 5024.5, CSO notifies SHPO and requests concurrence for historical
resources that are on the Master List

The SHPO has 30 days to review the finding. If the SHPO has not responded to Cal-
trans within 30 days after receipt, Caltrans may either extend the review period in
consultation with the SHPO or move forward with the project or activity. Documenta-
tion of date of receipt as the basis for determining the start of the 30-day review
period may be obtained through the SHPO database, a mail delivery receipt, or other
documented communication from the SHPO. If the 30-day period expires without
SHPO comment or agreement to extend the review period, Caltrans may move for-
ward upon notification to the SHPO via e-mail or other written communication, and
the PRC 50234 compliance for the project or activity is complete.

2.8.7.4 Concurrent Documentation and Consultation

Determinations of eligibility, assessments of effect and consultation on mitigating
adverse effects may be combined into one HRCR. However, while CSO and SHPO
review times may be concurrent, SHPO review times for eligibility, findings of effect
and proposed mitigation measures are sequential; these review times are outlined in
5024 MOQU Stipulation VIII.C.6, X.B.2 and X.C.

2.8.7.5 Resolving Disagreements on Findings of Effect

When there are disagreements on the findings of effect outlined in Sections 2.8.6, or
2.8.7 above Caltrans shall proceed in accordance with Stipulation X.F and consult
with SHPO for no more than 30 days to resolve the disagreement, as prescribed in
this stipulation. However, for state-owned historical resources not on the Master List,
SHPO’s comments are advisory.

For state-owned resources on the Master List, if at any time during this consultation
period, SHPO determines that the disagreement cannot be resolved through consulta-
tion, the SHPO, pursuant to PRC 5024.5(d) shall request the Office of Planning and
Research (OPR) to mediate the disagreement. OPR’s decision is final and binding.

2.8.8 Mitigation of Adverse Effect Commitments

Unlike compliance with Section 106 or the Section 106 PA, there is no agreement
that is the equivalent of an MOA. Regardless of whether historical resources are on
the Master List, when consultation under 5024 MOU has resulted in agreement on
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methods of protection or mitigation measures, Caltrans must document those methods
or measures in the Environmental Commitments Record. The Caltrans district is re-
sponsible for ensuring that the measures are carried out.

Documentation in the ECR serves three important functions in the PRC 5024 process:

e It completes the process for a project or activity for which an adverse effect will
occur.

e |t specifies the measures that will be implemented to mitigate, avoid, or reduce
adverse effects on state-owned historical resources.

e |t establishes responsibility for implementing each of the measures.

2.8.9 Special Considerations for State-owned Historical Resources

2.8.9.1 Emergency Situations

Pursuant to 5024 MOU Stipulation XV Emergency Situations, an emergency is a sit-
uation of clear and imminent danger that threatens the loss of or damage to life,
health, property, or essential public services. The procedures outlined here apply only
to emergency situations apply in which the project and activity will be implemented
within 30 days after the disaster or emergency has been formally declared. The Presi-
dent, California Governor, Caltrans Director or District Director may declare an
emergency situation exists.

Caltrans may request an extension of the period of applicability from the SHPO prior
to the 30 calendar days. Caltrans shall follow regular procedures as outlined in this
volume of the SER and in the 5024 MOU Stipulations VII through X for all projects
and activities to be initiated more than 30 calendar days following declaration of an
emergency unless SHPO approves an extension.

Caltrans follows the procedures as described in Section 2.7.8.3.

2.8.9.2 Native American Human Remains and Related Cultural Items
If human remains or associated items are encountered within the Caltrans Right-of-
Way or on property under Caltrans jurisdiction during archaeological surveys or ex-
cavations or during construction activities, Caltrans follows California Health and
Safety Code Section 7050.5 and PRC 5097.98. The Caltrans District shall consult
with the most likely descendant(s), as identified by the California Native American
Heritage Commission (NAHC), on the sensitive and dignified treatment and disposi-
tion of Native American human remains and associated items.
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See Chapter 3 Section 3.6 and 3.7 for additional guidance.

2.8.9.3 Curation

The Caltrans District ensures that cultural materials and records resulting from exca-
vations or surface collections on Caltrans land are curated in accordance with the
Secretary of the Interior’s Standards for Archaeological Documentation and the Cali-
fornia Guidelines for the Curation of Archaeological Collections (1993). The
Caltrans District addresses the disposition of Native American human remains and
associated items during consultation with the most likely descendent(s) designated by
California’s NAHC as outlined in PRC 5097.98. The disposition of sacred objects and
objects of cultural patrimony, as defined by the Native American Graves Protection
and Repatriation Act (NAGPRA), shall be addressed in consultation with Indian
tribe(s), consistent with 43 CFR 10 Subpart B.

2.8.9.4 Late Discoveries and State-owned Cultural Resources
Planning for Subsequent Discoveries

Pursuant to the 5024 MOU, when Caltrans’ identification efforts indicate that state-
owned historical resources are likely to be discovered during implementation of a
project or activity, in the finding of FNAE or HRCR, and in the ECR, the Caltrans
District includes a plan for treatment of those historical resources, should they be dis-
covered; see Chapters 5 and 6 for additional information. The Caltrans District
notifies any Indian tribe that may attach religious or cultural significance to potential-
ly affected properties, or any other interested party that may have a demonstrated
interest in potentially affected cultural resources, and takes their concerns into ac-
count in developing, modifying, and implementing the plan. The plan will be
implemented as originally proposed, or modified as necessary as a result of the occur-
rences and the nature and extent of the properties discovered.

Discoveries without Prior Planning

1) If a plan for subsequent discoveries is not in place and a project or activity affects
a previously unidentified state-owned cultural resource or affects a known state-
owned historical resource in an unanticipated manner, the Caltrans District
promptly stops construction activity in the vicinity of the property and imple-
ments all reasonable measures needed to avoid, minimize, or mitigate further
harm to the resource.
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2) Within 48 hours of the discovery, the Caltrans District must assess the discovery
and, if determined to be potentially eligible, provide initial notification to CSO
and SHPO, and may, as appropriate, notify any Indian tribe that might attach reli-
gious or cultural significance to the affected property, or any other interested
party that may have a demonstrated interest in potentially affected properties.
Along with a request for comment, include in the notification, to the extent such
information is available:

o0 A description of the nature and extent of the cultural resource(s)
0 An assessment of NRHP and CHL eligibility of any resources

0 The type and extent of any damage to the resource(s)
o]

The proposed action, any prudent and feasible treatment measures that
would take any effects into account

Caltrans, at its discretion, may furnish this information through correspondence,
hard copy, electronic media, telephone, or meetings, taking into account the capa-
bilities of the interested parties and must document this process for the
administrative record. The Caltrans District may assume eligibility, for purposes
of the project or activity, of any potentially affected cultural resource(s); see 5024
MOU Stipulation VI11.C.3 and 4 regarding state-owned cultural resources that are
assumed to be NRHP/CHL eligible for purposes of the project or activity only.

Should any of the notified parties respond with comments within 72 hours of the
initial notification of the discovery or indicate that they wish to be involved in re-
solving the situation; the Caltrans District takes into account their comments or
continues consultation with any commenting parties. The Caltrans District: pro-
vides any remaining information described above, as it becomes available;
determines the time frame for any further consultation, and take into account the
qualities of the property, consequences of construction delays, and comments by
interested parties. Following the conclusion of any further consultation, the Cal-
trans District takes all comments received into account and may carry out actions
to resolve any effects. Failure of any notified party to respond within 72 hours of
the notification shall not preclude Caltrans from proceeding with its proposed ac-
tions.
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2.8.10 Excess Parcel and Route Relinquishments

Caltrans must comply with PRC 5024 whenever it transfers state-owned parce/s7 out
of its ownership or relinquishes a state route.

Prior to transferring or relinquishing state-owned property, Caltrans needs to know
whether there are any historical resources on that property. If there are state-owned
cultural resources that were not previously exempted from evaluation, exempted from
evaluation as result of the transfer or relinquishment activity, or were not previously
evaluated and determined eligible or not eligible, Caltrans must consult with SHPO
on whether the evaluated state-owned resources are eligible for inclusion in the
NRHP or for registration as a CHL.

PRC 5024(b) is even more specific about state-owned structures in freeway rights-of-
way, “State-owned structures in freeway rights-of-way shall be inventoried before
approval of any undertaking which would alter their original or significant features or
fabric, or transfer, relocate or demolish those structures.” And, PRC 5024.5(f) states,
“Until such time as a structure is evaluated for possible inclusion in the inventory
pursuant to subdivisions (b) and (c) of Section 5024, state agencies shall assure that
any structure which might qualify for listing is not inadvertently transferred or un-
necessarily altered.” [Emphasis added]

The level of effort to identify state-owned historical resources and what is needed to
transfer them can vary, depending on whether the future owner is a federal agency,
another state agency, a local agency or a private owner. Exhibit 2.19 provides infor-
mation on the level of effort and protection that is needed.

The 5024 MOU, in Stipulation XVI, addresses what is required in order to transfer or
relinquish state-owned historical resources, and provides streamlining measures trans-
ferring or relinquishing state-owned historical resources to federal agencies, other
state agencies, and when transferring state-owned historical resources that have been
designated under a CLG preservation ordinance. However, when future owners are
unknown or when state-owned historical resource are not designated under a CLG
preservation ordinance, the procedure for complying with PRC 5024 is more rigorous
in order to protect against adverse effects. This requires review and approval, either
by CSO for state-owned historical resources not on the Master List, or SHPO for
those resources that are on the Master List, and will require other protective measures

7 Examples of transferring title to real property include excess parcel sale, donation, trade, or relin-
quishment. See Right-of-Way Manual Section 16.05.02.00.
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such as conservation easements, local agency protective resolutions or protective
covenants. Chapter 7 contains more detailed information on these other measures.

When all efforts to transfer or relinquish state-owned historical resources with protec-
tions have been exhausted, the Caltrans District treats the transfer as an adverse effect
under PRC 5024, and follows the procedures outlined in Sections 2.8.7 and 2.8.8, and
as prescribed by 5024 MOU Stipulation X.C.

If the transfer or relinquishment of a state-owned historical resource is not imple-
mented as proposed, the Caltrans District concurrently notifies CSO and SHPO and
Caltrans will re-open consultation with SHPO as prescribed by 5024 MOU

Stipulation X.

2.8.10.1 No State-owned Historical Resources Affected by
Transfer/Relinquishment

Under 5024 MOU Stipulation XVI.A, a No State-owned Historical Resources Affect-

ed finding is appropriate when excess parcel(s) to be transferred or routes to be

relinquished contain the following within the parcel boundaries or right of way limits

(ROW):

1) Absence of any cultural resources

2) State-owned cultural resources that are exempt from evaluation pursuant to 5024
MOU Stipulation VII1.C.1 and Attachment 4

3) State-owned cultural resources that were previously determined not eligible for
listing in the NRHP or for registration as a CHL

The HRCR shall note the absence of cultural resources, the property type(s) that are
exempt from evaluation, and a list of the ineligible resources, if any are present. The
Caltrans District retains the HRCR in its file, and provides a copy to CSO.

However, for state-owned cultural resources evaluated as ineligible as part of the cul-
tural resources study for transfer or relinquishment, if SHPO objects to the eligibility
determination within 30 days of receipt of the Caltrans District’s request for concur-
rence, the HRCR to file cannot be used.

State-owned Historical Resources Transferred to Federal Agencies or
Other State Agencies

Under 5024 MOU Stipulation XV1.B, A No State-owned Historical Resources Af-
fected finding also is appropriate when state-owned historical resources will be
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transferred to federal agencies or to other state agencies. The HRCR must note the
location and/or name of the historical resource(s) in the State-Owned Historical Re-
sources Findings section of the HRCR, and provide the name of the federal or state
agency to which the historical resource(s) will be transferred. The District retains the
HRCR in its file and provides a copy to CSO. See Exhibit 2.17 for additional infor-
mation.

2.8.10.2 No Adverse Effect with Standard Conditions: Transfer of CLG-
designated State-owned Historical Resources

An FNAE-SC-CLG for the proposed transfer or relinquishment of a CLG-designated

state-owned historical resource is appropriate when the standard condition set forth in

5024 MOU Attachment 5 Section 3 (Transfers of Locally Designated State-owned

Historical Resources CLG Designation) has been met, as prescribed by the 5024

MOU Stipulations 1X.B.1.c, and XVI.C.

This finding applies to:

1) Individual CLG designation or designation as a contributing element of a CLG-
designated historic district;

2) CLG-designated state-owned historical resources not on the Master List;
3) CLG-designated state-owned historical resources on the Master List;

4) Transfers to the CLG that designated the historical resource, to other non-federal
or non-state public agencies, private owners or when the future owner is un-
known.

The HRCR must note the location and/or name of the historical resource(s) in the
State-Owned Historical Resources Findings section of the HRCR, and provide the
name of the CLG, and a copy of the applicable city or county resolution that officially
designated the historical resource. The Caltrans District submits the HRCR containing
the FNAE-SC-CLG and supporting documentation to CSO for review, and concurrently
provides documented notification of the proposed finding to any Indian Tribe or other
interested parties that have expressed views regarding potential effects to state-owned
historical resources. If within 15 days of receipt CSO does not object to the proposed
FNAE-SC finding, the PRC 5024 compliance is complete.
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2.8.10.3 No Adverse Effect: Transfer of State-owned Historical Re-
sources

An FNAE finding for the transfer or relinquishment of a state-owned historical re-

source may be appropriate when a non-CLG local agency has been either individually

designated that resource under its preservation ordinance or designated as a contrib-

uting element of a locally-designated historic district.

The HRCR must note the location and/or name of the historical resource(s) in the
State-Owned Historical Resources Findings section of the HRCR, and provide the
name of the local agency, a copy of the preservation ordinance, and a copy of the ap-
plicable city or county resolution that officially designated the historical resource.
Refer to Exhibit 2.17 and Chapter 7 Section 7.12.7 for additional guidance on this
type of mitigation option.

State-owned Historical Resources not on Master List

The Caltrans District submits the HRCR containing the FNAE and supporting documen-
tation to CSO for review, and concurrently provides documented notification of the
proposed finding to any Indian Tribe or other interested parties that have expressed views
regarding potential effects to state-owned historical resources. If within 15 days of receipt
CSO does not object to the proposed FNAE finding, the PRC 5024 compliance is com-
plete.

State-owned Historical Resources on Master List

For state-owned historical resources on the Master List, when the Caltrans District
proposes a FNAE and submits the HRCR containing its proposed finding and sup-
porting documentation to CSO for review and concurrently provides notification of
the proposed finding to any Indian tribe or interested party that has expressed views
regarding potential effects to state-owned historical resources. If within 15 days of
receipt CSO does not object to the proposed FNAE, CSO consults with the SHPO
pursuant to PRC 5024.5.

If within 30-calendar days of receipt, SHPO does not object to the FNAE, PRC 5024
compliance for the project or activity is complete. CSO and the SHPO, however, may
agree to extend the 30-day time frame for SHPO review. Confirmation of date of re-
ceipt as the basis for determining the start of the 30-day review period may be
obtained through the SHPO database, a mail delivery receipt, or written or document-
ed oral communication from the SHPO. If the 30-day period expires without SHPO
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comment or agreement to extend the review period, Caltrans may move forward upon
notification to the SHPO via e-mail or other written communication, and the 5024
compliance for the project or activity is complete. Disagreements or objections to a
finding of “No Adverse Effect” will be addressed in accordance with 5024 MOU
Stipulation X.F.

2.8.10.4 Finding of Effect: Transfer of State-owned Historical Re-
sources
When state-owned historical resources that are not locally designated, as described in
Sections 2.8.10.2 or 2.8.10.3 above and 5024 MOU Stipulation XVI.C.1 and 2, are
transferred or relinquished to non-federal or non-state public agencies, private own-
ers, or when the future owner(s) is not yet identified, the Caltrans District, with
CSO’s assistance as appropriate, shall explore appropriate measures to protect the his-
torical resource.

State-owned Historical Resources not on Master List

Finding of No Adverse Effect: The Caltrans District submits the HRCR containing
the FNAE and supporting documentation to CSO for review as outlined in Section
2.8.6.2 FNAE for State-owned Historical Resources not on Master List.

Finding of Adverse Effect: The Caltrans District submits the HRCR containing the
FAE and supporting documentation to CSO for review and forwarding to SHPO as
outlined in Section 2.8.7.2 FAE for State-owned Historical Resources not on Master
List.

State-owned Historical Resources on Master List

Finding of No Adverse Effect: The Caltrans District submits the HRCR containing
the FNAE and supporting documentation to CSO for review as outlined in Section
2.8.6.2 FNAE for State-owned Historical Resources on Master List.

Finding of Adverse Effect: The Caltrans District submits the HRCR containing the
FAE and supporting documentation to CSO for review and forwarding to SHPO as
outlined in Section 2.8.7.2 FAE for State-owned Historical Resources on Master List.

2.8.10.5 Post Transfer — Completing PRC 5024 Compliance
Once the historical resource has been transferred and the protections are in place (e.qg.,
protective covenants/easements filed with the County Recorder, approved city or
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county preservation resolutions; signed and accepted relinquishment or other preser-
vation agreements), Caltrans district PQS forwards copies of the finalized protection
documents to SHPO, with a copy to the CSO BEPS Branch Chief. Along with the
documents, Caltrans provides SHPO with an abbreviated DPR 523A Primary Record
form, completing the following sections: resource name, locational information,
showing the ownership change, the name of the new owner, and the updated Status
Code (change the status from “4CM?” to the underlying eligibility code). For proper-
ties transferred to federal or state agencies, the abbreviated DPR 523A Primary
Record form, as described above, CSO will submit the abbreviated DPR 523A Prima-
ry Record form and summary notification to SHPO as outlined in 5024 MOU
Stipulation X1X.E.1.

The SHPO transmittal letter, with a copy to the BEPS Branch Chief, should include
the following:

e Subject line: Notification of Sold Parcels/Relinquished Route, PRC 5024 Compli-
ance.

e Brief background description of prior SHPO consultation on the trans-
fer/relinquishment and effect finding, including date of SHPO’s comments and/or
concurrence.

e A request that SHPO change the ownership status and Historical Resource Status
Code. In this example, historic district contributors were sold to private owners:
The National Register-eligible historic properties have been sold. Enclosed with
this letter are copies of the fully executed and recorded covenants, along with up-
dated Primary Records (DPR 523A forms) that reflect the change in ownership
from state to private. We request that you change their California Historical Re-
sources Status Code from 4CM to 2D.

2.8.11 PRC 5027 and National Register Listed Buildings and
Structures
PRC 5027, requires statutory approval by the Legislature prior to the demolition, de-
struction or significant alteration (except for restoration to preserve or enhance its
historical values) of any state-owned building or structure that is listed in the NRHP
and that is transferred from state ownership to another public agency. This law does
not apply to archaeological sites, landscapes or other non-structural property types.
Very few Caltrans-owned historic buildings or structures are actually listed in the
NRHP; most are determined eligible either by the Keeper of the National Register or
through federal agency and SHPO consensus.
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While PRC 5027 does not require consultation with SHPO, compliance with PRC
5024.5 and 5024 MOU Stipulation XVI1.G for the transfer will be necessary prior to
the legislative approval. Given this stepped process, it is critical to build sufficient
time into the schedule. The key points to remember are

e The law applies only to NRHP listed buildings or structures

e There is a substantial adverse change/adverse effect through demolition, destruc-
tion or significant alteration

e Transfer is to another public agency

2.812 Use of HRCR to Document PRC 5024 Compliance

Use the HRCR to summarize efforts to identify state-owned historic resources, to
provide descriptions of the evaluated state-owned historic resources, and to describe
potential effects to the state-owned historical resources as described in this section of
the chapter.

Section 2.9 of this chapter provides guidance in completing the HRCR when state-
owned cultural resources are within a project or activity’s PAL. Be sure to include in
the HRCR proposed measures that are prudent and feasible and that would avoid or
mitigate adverse effects to the state-owned historical resources. In addition, for state-
owned historical buildings and structures, the HRCR needs to provide evidence that
Caltrans has consulted with the State Historical Building Safety Board, as appropri-
ate.

2813 Timing of CSO and SHPO Review and Comment

Caltrans uses the HRCR as a combined evaluation and effect document when notify-
ing and providing documentation under the 5024 MOU. For situations in which the
proposed actions are not yet known, or will be phased, the HRCR may be used to re-
quest SHPO’s comments first on whether a state-owned resource meets the NRHP or
CHL criteria and, for historic state-owned buildings and structures requesting SHPO
to add them to the Master List. Later, when activities or actions are known, a Sup-
plemental HRCR may be used to provide notice and summary documentation, as
outlined in the 5024 MOU, on effects to state-owned historical resources in the PAL.
For example, when planning for future maintenance, repairs, or rehabilitation of a
Caltrans building or structure, it may be necessary first to identify whether the re-
source is historic in order to guide the type and scope of future repairs, maintenance,
or rehabilitation.
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The District Environmental Branch maintains SHPO’s written comments in its files,
and forwards a copy of the comments to the CSO BEPS Branch Chief for filing.

If Caltrans “refuses to propose, to consider, or to adopt prudent and feasible alterna-
tives to eliminate or mitigate adverse effects on state-owned historical resources on
the master list,” SHPO is required by law to report Caltrans to the Office of Planning
and Research for mediation, pursuant to PRC 5024.5(d).

2.8.14. Annual Reporting under PRC 5024

The 5024 MOU requires that Caltrans submit a report to SHPO on activities conduct-
ed under the terms of the MOU. The report will be submitted annually. It is due
three months after the end of the state’s fiscal year (that is, September 30). The pur-
pose of the report is to ensure the 5024 MOU is being properly implemented, to see if
it is improving efficiency in delivering state projects and activities, and to see whether
there are ways the 5024 MOU may be improved through amendment.

The CSO Chief is responsible for compiling the information contained in the report,
but in practice the CSO BEPS Branch Chief will work with district staff in the compi-
lation effort. At the end of the fiscal year, each DEBC, or District HRC as so
directed, will provide the appropriate information to the CSO BEPS Branch Chief.
The CSO BEPS Branch Chief will collate the information into one document that
meets the 5024 MOU requirements. The CSO will oversee distribution of the report
and keep copies on hand for public inspection.

2.9 State-Only Documents:
Historical Resources Compliance Report (HRCR)

Caltrans prepares a single document, the Historical Resources Compliance Report
(HRCR), to document Caltrans’ historical resources consideration and compliance
efforts under California law, including requirements under CEQA and PRC 5024.
The HRCR contains Caltrans’s the technical studies for CEQA environmental docu-
mentation and contains the legal findings under the 5024 MOU and PRC 5024. It is
similar in content and format to the HPSR in that it documents: efforts to identify his-
torical resources; evaluation of cultural resources for CRHR eligibility, and for PRC
5024, evaluation of state-owned cultural resources for the NRHP and CHL eligibility;
impact findings under CEQA, and under the 5024 MOU, findings of effect.
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An HRCR form may be used for project or activities with few cultural resources or
simple projects or activities that require little discussion. For large, complex or con-
troversial projects or projects with a large number of cultural resources, use the narra-
narrative text HRCR. Exhibit 2.14 provides an outline of the format and instructions
for preparing HRCRs.

2.9.1 HRCR Functions

The HRCR serves a number of functions, in addition to being the cover document for
the technical reports. The HRCR:

e Summarizes the identification efforts, which includes documenting the PAL.

e Summarizes the CRHR (and for state-owned resources the NRHPCHL) eligibility
conclusions for cultural resources described and evaluated in the attached reports
and indicates that these supporting documents contain full technical details.

e Provides evidence of coordination with local Native American groups, local gov-
ernments, historical societies, and other interested persons.

e Requests SHPO’s comments and concurrence on the NRHP/CHL eligibility de-
terminations for state-owned cultural resources contained in the HRCR.

e Analyzes and documents the impact findings to historical resources, e.g. a finding
of No Historical Resources Affected when there are no historical resources within
the PAL or there is no effect on historical resources; a finding of No Substantial
Adverse Change; or a finding of Substantial Adverse Change.

e Analyzes and documents a finding of No Substantial Adverse Change when using
standard conditions in the Section 106 PA/5024 MOU Attachment 5 (when an
ESA is imposed, Caltrans requires the use of the Secretary of the Interior’s
Standards for the Treatment of Historic Properties, Weeks and Grimmer’s 1995
version, for alterations, maintenance, repairs or rehabilitation; or transfers state-
owned historical resources). As required by the 5024 MOU, analyzes and docu-
ments the findings to state-owned historical resources, e.g. findings of No State-
owned Historical Resources Affected, No Adverse Effect with Standard Condi-
tions, No Adverse Effect, Adverse Effect with Standard Mitigation Measures; or
Adverse Effect.

e Provides evidence that Caltrans has satisfied state environmental laws regarding
the identification of cultural resources.

Because the HRCR can address multiple issues in a single document, it can consoli-
date and reduce the number of documents needed for review, and can thus help
reduce overall preparation, transmittal, and review time.
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Like HPSRs, HRCRs can vary greatly in length and complexity because the studies
necessary to identify cultural resources will also vary, depending on the project or
activity and the types of resources within the PAL. See Exhibit 2.3 for a rough esti-
mate of the length of time needed to complete the variety of cultural resources studies
that might be necessary.

The body of the report should be very brief when summarizing attached technical re-
ports and the content should be carefully constructed to ensure that it adequately
serves necessary functions while limiting redundancies and simplifying the review
process. For example, if voluminous sets of identical maps accompany each attached
technical report, duplicates can be removed before submittal to CSO or SHPO, as ap-
plicable.

For large or complex projects or those with a large number of cultural resources, the
narrative HPSR is used and tabs may be used to guide reviewers to the various sec-
tions or attachments. The HPSR form is used only for simple, straight-forward
projects, and use of the form is optional.

Exhibit 2.14 provides instructions for preparing HRCRs. Templates for both the nar-
rative HRCR and the HRCR form are available in the templates section of the
Caltrans SER volume 2-Cultural Resources website.

2.9.1.1 HRCR Contents

The HRCR discusses all aspects of historical resources compliance: resource identifi-
cation, significance, effect, and mitigation. District PQS typically prepare the HRCR.
See Exhibit 2.14 for format and content. Attach copies of all historical resources
technical reports to the HRCR.

After a brief project description and summary of findings, describe all cultural re-
sources identified within the Project Area, and refer to attached individual cultural
resources reports. Next, assess the significance of each resource, providing adequate
information to understand any importance, without excessive detail. Identify any
state-owned resources that are subject to PRC 5024.

When a resource, such as an archaeological site, is important for the information it

contains, present a concise statement on the research issues that could be addressed
by studying the resource, and describe how the data it contains can address these is-
sues.
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The HRCR effect statement describes how the project would physically affect histori-
cal resources. Include any indirect effects, such as increased noise or introduction of
elements out of character with a resource that could affect the resource’s significance.

Finally, discuss mitigation efforts to be undertaken to offset project effects. The re-
port should indicate whether the proposed mitigation would reduce project impacts
below a level of significance. Note that preservation in place is the preferred option.

If the only activity under consideration is maintenance, repair, stabilization, rehabili-
tation, restoration, or preservation of a historical resource, and the work is done
according to the SOIS, for cultural resources purposes, the project is considered to be
mitigated to a level of less than significant impact to the historical resource.

When proposing data recovery as mitigation, summarize the DRP in the HRCR. Ar-
chaeological proposals for data recovery or test excavations are prepared as separate
documents. The data recovery proposal fulfills the CEQA requirement for a DRP.
District PQS typically write the DRP.

2.9.2 HRCR Types of Findings

There are three types of findings, depending upon the presence and type of cultural
resources within the PAL. The “HRCR to District File” is fairly straightforward and
simple and is used in the situations outlined below. The “HRCR to SHPO” is used to
report the existence of cultural resources that required evaluation beyond identifica-
tion, as described in the subsequent section. For state-owned historical resources on
the Master List, a Supplemental HRCR may be used to request SHPO’s concurrence
on a Finding of No Adverse Effect other than use of the Standard Conditions, and a
Finding of Adverse Effect. When state-owned historical resources are within the
PAL, the “HRCR to CSO” is used to document a Finding of No Adverse Effects with
Standard Conditions as outlined in 5024 MOU Stipulation X.B.1 and Attachment 5,
and for state-owned historical resources not on the Master List to document a Finding
of No Adverse Effect when standard conditions are not used, and a Finding of Ad-
verse Effect; see Sections 2.8.6.1 (FNAEs with Standard Conditions), 2.8.6.2
(FNAEs), 2.8.7.1 (FAE with Standard Mitigation Measures and 2.8.7.2 (FAES).

Caltrans PQS or consultants prepare the HRCR and supporting technical reports. For
“HRCR to File,” the Caltrans district places the HRCR and supporting documentation
in the district files. For “HRCR to SHPO,” that is, resources are evaluated whether or
not they are determined eligible, the Caltrans district concurrently transmits the
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“HRCR to SHPO” and supporting documentation to SHPO and provides a copy to
CSO. For Findings of No Adverse Effect or Adverse Effect to state-owned historical
resources on the Master List, the Caltrans district transmits the “HRCR to SHPO” to
CSO for review and CSO forwards the documentation to SHPO. Caltrans’s letter
transmitting the HRCR requests SHPO’s comments on the determinations of eligibil-
ity findings for any evaluated cultural resources in the PAL; . For “HRCR to CSO,”
for ENAE-SCs, Findings of No Adverse Effect or Adverse Effect to state-owned his-
torical resources that are not on the Master List, the Caltrans district transmits the
HRCR and supporting documentation to CSO.

29.21 HRCR to District File

The list below contains findings that are appropriate for the “HRCR to District file”
section of the HRCR and that certifies that no historical resources are located within
the PAL and/or that the project or activity will have no effect to historical resources
within the PAL.

Appropriate Uses of HRCR “Finding — HRCR to District File”
This Finding may be used when there are:

e No cultural resources at all within the PAL
e Archaeological sites, buildings, structures, and other non-archaeological resources
within the PAL, but only:

0 Resources meeting the criteria for Properties Exempt from Evaluation in 106
PA/5024 MOU Attachment 4.

0 Resources previously determined not eligible for the NRHP, CRCR (and for
state-owned cultural resources not eligible for the CHL) and that determina-
tion remains valid.

e Bridges in the PAL that are listed as Category 5 in the Caltrans Historic Highway

Bridge Inventory and subsequent updates.

e Properties within the PAL were previously determined eligible for the NRHP,
CRHR (or CHL for state-owned historical resources), and those determinations
remain valid, but the historical resources will not be affected by the project or ac-
tivity.

e Caltrans has determined that state-owned archaeological sites within the PAL are
considered eligible for the NRHP/CHL for the purposes of this project or activity
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only, per 5024 MQOU Stipulation V111.C.3, and will be protected from potential ef-
fects by using ESAs.

e Caltrans has determined that the state-owned resources within the APE are con-
sidered eligible for the NRHP/CHL for the purposes of this project or activity
only because evaluation was not possible and CSO has approved this finding, per
5024 MQU Stipulation VIII.C 4.

e Caltrans has determined “no impact to historical resources” is an appropriate con-
clusion because Caltrans determined that all of the resources in the PAL are not
CRHR eligible or for state-owned resources not NRHP/CHL eligible and prior
SHPO Section 106 or PRC 5024 consultation is documented.

e Caltrans has determined “no impact to historical resources” is an appropriate con-
clusion and there are historical resources within the PAL, but the project or
activity will have no effect on them; explain why they would not be affected.

e For state-owned historical resources, Caltrans has determined that a conclusion of
“No State-owned Historical Resources are Affected” is appropriate either because
there are no state-owned historical resources within the PAL or the project or ac-
tivity would have no effect on such resources, per 5024 MOU Stipulation 1X.A.

e Caltrans has determined “No Substantial Adverse Change-Standard Conditions”
is an appropriate conclusion because the historical resources (not owned by Cal-
trans) within the PAL the Standard Conditions of either ESAs or use of the
Secretary of the Interior’s Standards for the Treatment of Historic Properties will be
imposed as outlined in 106 PA/5024 MOU Attachment 5. Note that this finding
cannot be used for state-owned historical resources; see “HRCR to CSO.”

e Caltrans has determined a “Substantial Adverse Change” conclusion is appropri-
ate finding because the project will cause adverse change to historical resource
(not owned by Caltrans) within the PAL; explain how they would be affected and
refer to the Mitigation Plan section of the HRCR for additional information. Note
that this finding cannot be used for state-owned historical resources; see “HRCR
to CSO” for state-owned historical resources not on the Master List and “HRCR
to SHPO” for state-owned historical resources on the Master List.

Processing the “HRCR to District File”

District PQS or consultants prepare the document and the Caltrans PQS’s review for
approval signature and the DEBC’s approval signature completes the CEQA and/or
PRC 5024 process. As there are no cultural resources for which SHPO concurrence
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is needed, the HRCR does not get transmitted to SHPO, but when state-owned cultur-
al resources are within the PAL, Caltrans provides information on these actions in its
annual report to SHPO, per 5024 MOU Stipulation XIX.E; see also Section 2.8.14.
The environmental document summarizes the results of the findings and includes the
appropriate “finding” statement(s) for cultural resources identified within the PAL.

The District Environmental Branch retains the signed HRCR and supporting docu-
mentation in its project files. The District HRC sends one copy of the completed
HRCR with supporting documentation to any consulting parties, and one copy to the
appropriate Information Center.

29.22 HRCRto SHPO

Pursuant to PRC 5024 and the 5024 MOU Stipulation V1I1.C, when state-owned cul-
tural resources requiring evaluation (whether eligible or not) are present in the PAL
for a project or activity, the Caltrans district PQS completes the “HRCR to SHPO”
section and transmits the HRCR to SHPO for concurrence on the eligibility findings.
These HRCR findings are required even if the resources within the PAL will not be
affected by the proposed project or activity.

When to use “HRCR to SHPO”

This section of the HRCR is completed when the HRCR contains any of the follow-
ing types of state-owned resources that require evaluation:

e Built-environment cultural resources.

e Archaeological sites.

e Non-structural cultural resources and sites (e.g., landscapes, tree rows, sites of
significant events, etc.) that require evaluation

e Native American cultural site that require evaluation.

Under most circumstances, NRHP/CHL eligibility evaluations for built-environment
resources (such as buildings, structures, and districts) and historical archaeological
sites are included in a Historic Resources Evaluation Report (HRER), while prehistor-
ic archaeological sites are evaluated in an Archaeological Evaluation Report (AER).
These evaluation documents are attached to the HRCR.

On occasion, a “HRCR to SHPO” section also may be used when archaeological sites
in the PAL will require Phase 1l test excavations to determine their NRHP/CHL eligi-
bility. In these circumstances, the HRCR documents the presence of potentially
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eligible sites within the PAL and states that archaeological testing to determine eligi-
bility will be undertaken if the selected alternative will affect the sites and the project
or activity cannot be redesigned to avoid them. After a test excavation is completed,
the Caltrans district must transmit a Supplemental HRCR with the test excavation re-
port to SHPO.

Processing the “HRCR to SHPO”

Under the 5024 MOU, these HRCRs and Supplemental HRCRs to SHPO are used
only for determinations of eligibility and are processed as described below.

The District HRC transmits one copy of the “HRCR to SHPO” and attached docu-
mentation to SHPO and one copy to CSO along with a copy of the transmittal letter.
The HRC should send one copy to consulting parties (such as Indian tribes or other
interested parties) at this time so they have an opportunity to convey any comments to
CSO. The Caltrans district letter to SHPO transmitting the HRCR will request
SHPO’s concurrence on Caltrans’s determinations of eligibility. If pertinent, the let-
ter may state Caltrans has made a finding of No State-owned Historical Resources
Affected or finding of No Adverse Effect with Standard Conditions and is transmit-
ting that finding to CSO in accordance with the 5024 MOU. For any NRHP/CHL
eligible state-owned built-environment resources, such as buildings, bridges, roads, or
other structures, the transmittal letter also will request SHPO’s comments under PRC
5024(b) and a request to add the state-owned historical buildings or structures to the
Master List pursuant to PRC 5024(d). (See Exhibit 2.12 for sample transmittal let-
ters.)

Under the 5024 MOU, Caltrans determines the PAL and scope of identification ef-
forts, but SHPO may comment on both. SHPQO’s response may be concurrence, but
also may be a request for additional information.

In the rare event that the Caltrans district, CSO and SHPO do not reach agreement on
determination(s) of eligibility, pursuant to 5024 MOU Stipulation VI111.C.6.b and for
purposes of PRC 5024 and 5024.5 only, the SHPO’s determination is final and bind-

ing.

Once SHPO has concurred on Caltrans eligibility determinations and the district fi-
nalizes HRCR and the District HRC sends a copy of the HRCR and transmittal letter
to the CSO BEPS Branch Chief for filing and a copy of the HRCR to the appropriate
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Information Center. The District HRC notifies any Indian tribes or interested parties
of SHPO’s concurrence.

If the project or activity is also a CEQA project, the SHPQO’s letter is attached as an
exhibit to the environmental document. A statement summarizing the consultation is
also included in the environmental document. If SHPO does not comment or the
SHPO’s 30-day review deadline has passed, the Caltrans district will include a copy
of the email message that notifies SHPO that the district is moving forward.

29.23 HRCRtoCSO
When to use “HRCR to CSO”

This section of the HRCR is completed when the HRCR contains any of the follow-
ing findings.

e Finding of No Adverse Effect with Standard Condition through the use of the fol-
lowing: 1) through establishing ESAs to protect archaeological sites or built-
environment historic properties, 2) through the use of the SOIS, or 3) transfer of
Certified Local Government (CLG) designated state-owned historical resources..
See 5024 MOU Stipulation X.B.1 and Attachment 5 and Exhibits 2.7, 2.14, and
7.5.

e Finding of No Adverse Effect other than the standard conditions as outlined in
5024 MOU Stipulation X.B.2.

e Finding of Adverse Effect with Standard Mitigation Measures; this is used only
for NRHP/CHL eligible or listed/registered state-owned archaeological sites as
outlined in 5024 MOU Stipulation X.C.1 and Attachment 6, and Exhibits 2.7 and
2.14.

e Finding of Adverse Effect as outlined in 5024 MOU Stipulation X.C.2 and Exhib-
its 2.7 and 2.14.

Processing the “HRCR to CSO”

The Caltrans District completes the “HRCR to CSO” section of the HRCR and the
District HRC transmits one copy of the HRCR and supporting documentation to the
CSO BEPS Branch Chief. When the affected state-owned historical resources are on
the Master List, for Findings of No Adverse Effect (without standard conditions) and
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for Findings of Adverse Effect, the District HRC provides two copies of the HRCR
and supporting documentation to the CSO BEPS Branch Chief who will send the
HRCR package to SHPO. If the Caltrans District has previously consulted with an
Indian tribe or other interested party, the HRC sends one copy to them at this time so
they have an opportunity to convey any comments to CSO.

The Caltrans district memo to CSO transmitting the HRCR will state that Caltrans has
proposed an: FNAE-SC (ESA, SOIS, or CLG Designation), FNAE, FAE-SMM
(Standard Mitigation Measures) or FAE, and is transmitting that finding in accord-
ance with the 5024 MOU.

ENAE-SCs, as outlined in 5024 MOU Stipulation X.B.1 for state-owned historical
resources whether or not they are on the Master List: For an FNAE-SC, if within 15
days of receipt CSO does not object to the proposed FNAE-SC-ESA, -SOIS, or -CLG
Designation, the project or activity is not be subject to further review under this
MOU. CSO will provide a quarterly summary notification to SHPO of all FNAE-SC
findings in accordance with 5024 MOU Stipulation XIX.E.2.

ENAE for historical resources not on Master List, as outlined in 5024 MOU
Stipulation X.B.2 and pursuant to PRC 5024(f): For this kind of FNAE, if within 15
days of receipt CSO does not object to the proposed FNAE, the project or activity is
not be subject to further review under this MOU. CSO will provide a summary noti-
fication to SHPO of all FNAE-SC findings in accordance with 5024 MOU Stipulation
XIX.E.

FNAE for historical resources on Master List, as outlined in 5024 MOU Stipulation
X.B.2 and pursuant to PRC 5024.5: For this kind of FNAE, when if within 15 days of
receipt CSO does not object, CSO will forward the FNAE to SHPO for concurrence.
If within 30 days of receipt SHPO does not object to the proposed FNAE, the project
or activity is not be subject to further review under this MOU.

FAE-SMM for eligible state-owned archaeological resources not on Master List, as
outlined in 5024 MOU Stipulation X.C.1 and Attachment 6 and pursuant to PRC
5024(f): For this kind of FAE-SMM, if within 30 days of receipt CSO does not object
to the proposed FAE, the project or activity is not be subject to further review under
this MOU. CSO will provide a summary notification to SHPO of all FAE-SMM
findings in accordance with 5024 MOU Stipulation XIX.E.
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FAE for state-owned historical resources not on Master List, as outlined in 5024
MOU Stipulation X.C.2 and Attachment 6 and pursuant to PRC 5024(f): For this kind
of F, if within 30 days of receipt CSO does not object to the proposed FAE, the pro-
ject or activity is not be subject to further review under this MOU. CSO will provide
a quarterly summary notification to SHPO of all FNAE-SC findings in accordance
with 5024 MQOU Stipulation X1X.E.2.

FAE for historical resources on Master List, as outlined in 5024 MOU Stipulation
X.B.2 and pursuant to PRC 5024.5: For this kind of FAE involving state-owned his-
torical resources that are on the Master List, when if within 15 days of receipt CSO
does not object, CSO will forward the FAE to SHPO for concurrence. If within 30
days of receipt SHPO does not object to the proposed FAE, the project or activity is
not be subject to further review under this MOU.

Combined HRCR

The Caltrans district may send an HRCR containing both “HRCR to SHPO” and
“HRCR to CSO” findings when SHPO previously has not commented on determina-
tions of eligibility for evaluated resources and the undertaking will avoid potential
effects through the use of an FNAE-SC. However, any FNAE-SC finding is contin-
gent upon SHPO’s concurrence with eligibility.

2.9.3 Supplemental HRCR
Sometimes it is necessary to prepare a Supplemental HRCR to account for project-or
activity-related factors not treated in the original HPSR.

Common reasons for preparing a Supplemental HPSR include:

e A project or activity PAL has been revised or enlarged, resulting in the need to
consider cultural resources not covered in the original HRCR.

e A Phase Il or evaluation report on an archaeological site has been completed,
providing eligibility information that was not available in the original HRCR.

e The original HRCR requires revision because the project or activity has changed,
there is a need for an environmental reevaluation, or there have been changes to a
previously evaluated cultural resource.

A Supplemental HRCR follows the general format of the HRCR and includes all per-
tinent new or revised technical documents. It presents abbreviated information
regarding the project and summarizes the findings of the original HRCR, but it will
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focus upon the results of identification and evaluation efforts within an expanded
HRCR or upon the changed conditions that led to preparation of the Supplemental
HRCR. If the change involves archaeological sites that have been subjected to Phase
I excavations to assess eligibility, the AER will be attached to the Supplemental
HRCR.

2.9.4 Internal Review of Documents for State-Only Projects

The District Director has review and approval authority for all CEQA-related histori-
cal resources compliance documents, but normally delegates this responsibility to the
DEBC. All cultural resources documents must be peer reviewed by Caltrans PQS.
Peer reviews of state-only documents are the same as for Section 106 documents.
While one or more EBCs may approve and sign technical studies that involve more
than one discipline, e.g. HRERs, combined archaeological and built environment
identification and evaluation studies or effect findings, only one EBC signs the cover
document, i.e. the HRCR. See Section 2.5.5 and Exhibit 2.11 Table C for details re-
garding peer reviews, keeping in mind that the appropriate state laws and regulations
must be cited and addressed.

2941 HRCR Peer Review

District PQS, appropriately qualified consultants, or upon request CSO PQS, prepare
the HRCR. Following peer review of the draft HRCR and any necessary revisions,
the preparer signs the title page in the narrative format or the appropriate signature
block on the short form of the HRCR. The appropriate Caltrans PQS must review
and approve consultant-prepared HRCRs and indicates the review and approval has
been completed by signing the title page in the narrative format or the appropriate
signature block on the short form. Caltrans PQS-prepared HRCRs also must be peer
reviewed. Following peer review of the draft document and after any necessary revi-
sions have been made, the appropriate PQS conducting the review and approval signs
the HRCR as stated above for reviews of consultant-prepared HRCRs.

The DEBC indicates review and formal approval of the HRCR by signing the title
page in the narrative text format or the approval signature block of the short form
HRCR. The document then is filed in the district files. The DEBC forwards the pro-
ject’s mitigation measures and commitments to the appropriate project manager for
inclusion in the project and construction files. The District HRC sends one copy of
the HRCR to CSO for filing; the copy may be a hard copy, but electronic format is
preferred.
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When state-owned cultural resources are evaluated and documented in the HRCR, the
DEBC, or upon request the CSO BEPS Branch Chief, forwards the HRCR to SHPO
for review and comment under the provisions of the 5024 MOU.

Caltrans has policies and procedures for the external distribution and publication of
Caltrans-prepared and consultant-prepared reports and public presentations that ap-
ply to HRCRs and their attachments. Prior to distributing reports or making public
presentations, consult Exhibit 2.16.

The historical resources sections of the draft environmental document summarize the
information contained in the HRCR. The draft environmental document states that
the HRCR is on file at the District office for public review. If an ASR contains in-
formation or mapping showing the locations of archaeological sites is attached to the
HRCR, however, the ASR shall be removed from all copies of the HRCR before it is
made available for public review. In its place, a page should then be inserted explain-
ing that the ASR has been deleted because archaeological records are confidential.
Likewise, if archaeological site(s) are depicted on the Project Area Limits map, the
map should also be removed to protect the site(s’) locations.

Any comments that Caltrans receives from SHPO, other public agencies, or the inter-
ested public, as well as any additional information that has become available, must be
taken into consideration and discussed in the final environmental document.

2.9.5 Relationship to CEQA Environmental Documents

The HRCR must be complete by the time the environmental document is circulated to
the public. When PRC 5024(f) or 5024.5 reviews are involved for state-owned his-
torical resources, send the HRCR to CSO and/or SHPO before circulating the draft
environmental document, so that CSO and/or SHPO comments can be incorporated.
Allow SHPO at least 45 days before circulating the draft environmental document to
comfortably accommodate their 30-day review period.

Because PRC 5024.5 consultation with SHPO must be complete by final environ-
mental document approval, initiate SHPO review as early as possible.

As a state agency with jurisdiction by law under CEQA, SHPO has the opportunity to
review and comment on effects to historical resources during the draft environmental
document public review period. SHPO receives a copy of all state agency environ-
mental documents filed through the State Clearinghouse. However, districts also
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should include SHPO on their mailing list for any draft environmental documents that
include historical resources analysis.

The historical resource compliance process is complete upon approval of the final en-
vironmental document. Caltrans will carry out mitigation after final environmental
document approval but before construction begins.

2.10 NEPA and CEQA Joint Compliance

Caltrans projects that have federal involvement also must comply with state environ-
mental law and regulations. In general, this joint compliance is integrated at the time
the joint NEPA/CEQA documents are prepared. While NEPA and CEQA are similar
in concept, they differ in terminology, procedures, and substantive mandates to pro-
tect the environment. In general, when preparing joint compliance documents,
agencies apply whichever standard, state or federal, is the more stringent. In prepar-
ing cultural studies, apply the federal standard when preparing preliminary studies
and Section 106 compliance documents.

Surveys and evaluations that meet the federal standards generally satisfy CEQA and
PRC 5024 requirements.

The criteria for listing in the CRHR are similar to the criteria for listing in the NRHP.
However, there are some areas in which the state requirements differ from federal
standards.

What is considered a historical resource under CEQA is broader and more encom-
passing than what are considered historic properties that meet the criteria for listing in
the NRHP. Under CEQA Guidelines, at CCR 15064.5, the following are historical
resources:

e Resources designated under a local ordinance or resolution. These same locally
designated resources, however, might not be eligible for listing in the NRHP.

e Resources identified as significant in locally adopted surveys that conform to Of-
fice of Historic Preservation standards. However, they might not meet NRHP
criteria.
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Likewise, the CRHR criteria, as outlined in the CRHR regulations at CCR 4852(d),
include special considerations for types of cultural resources that normally are not
considered eligible for listing in the NRHP, such as:

e Moved buildings, structures, or objects.

e Historical resources achieving significance within the last 50 years.
e Reconstructed buildings.

e Properties identified in historical resources surveys.

See Exhibit 4.3 for more detailed information on the conditions under which these
resources would meet the CRHR criteria, and would be considered historical re-
sources under CEQA.

Under California law, demolition or destruction of a historical resource is a signifi-
cant impact and cannot be mitigated to less than significant impact by heritage
recordation. See Section 2.7.7 of this chapter.

2.11. Disagreements and Differences of Opinion

Disagreements and differences of opinion on conclusions in cultural resources docu-
ments may happen, and there is an established procedure for handling them. This
procedure is applicable whether CSO (as assigned by FHWA for federal undertak-
ings), or Caltrans (under CEQA) is the lead agency.

If DEBC or higher management disagrees with the conclusions in a staff-prepared
cultural resources document(s), such as an HPSR, HRCR, HRER, ASR, Bridge Eval-
uation, Finding of Effect, it may be rewritten.

Differences of opinion with technical reports (ASR, HRER) should be discussed with
the author. If there is still disagreement, the process outlined below is followed.

2111 Caltrans-prepared documents

The author’s name is removed from the title page, or the report is revised to clearly
indicate the author’s text or conclusions versus management’s text or conclusions.
The Caltrans district sends the report to CSO and SHPO documenting the difference
of opinion and presenting both views for review. In situations where there are profes-
sional disagreements between management and staff on cultural resources issues, it is
strongly advised that the CSO Chief be notified.
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211.2 Consultant-prepared documents

If there is disagreement between Caltrans PQS and a consultant that has not been re-
solved, Caltrans PQS prepares an abbreviated separate document that explains the
disagreement. It may refer to relevant sections of the consultant-prepared report for
which there is no disagreement instead of repeating the section(s) wholesale (e.g.
Historical Overview, Research Methods, maps, etc.)

The Caltrans-prepared document is the primary document (HPSRs, HRERs, ASRs,
Bridge Evaluations, or findings of effect) and includes:

e Brief discussion of disagreement that documents both opinions.

e CSO/Caltrans opinion as the first one set forth in the document.

e Consultant’s opinion as secondary opinion.

e If correspondence is included, it should be as an attachment and not included in
the document; be sure documentation represents both sides of disagreement.

e Caltrans opinion is the first one set forth in the document.

e Consultant’s opinion as secondary opinion.

e If correspondence is included, it should be as an attachment and not included in
the document; be sure documentation represents both sides of disagreement.

Caltrans technical reports are not supplementary documents but primary documents,
followed by consultant-prepared documents. This process applies to reports prepared
by district staff, CSO staff, and consultants.

For state-only documents, such as HRCRs, the same procedure is followed; except
they are not sent to CSO (as assigned by FHWA for federal undertakings) and the
prevailing opinion is Caltrans.
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3.1 Introduction

Consideration of Native American spiritual beliefs and cultural values is an important
requirement in the development of Caltrans highway projects. This chapter provides
Caltrans policies and procedures for complying with various state and federal historic
preservation laws, regulations, and guidelines for involving Native Americans in his-
toric preservation decisions. Requirements for consultation with Native Americans
under the Section 106 Programmatic Agreement' (Section 106 PA) are the same as
those required under the regulations implementing Section 106.

The consultation policies and procedures ensure that:

e Native Americans are involved in all aspects of identifying, evaluating and treat-
ing Native American historic properties or historical resources? and

e Native Americans’ recommendations on the treatment of Native American human
remains, associated grave artifacts, and sacred objects that may be unearthed by
Caltrans activities are given maximum consideration.

Also presented are Caltrans policies and procedures (a) for identifying and treating
resources that are not eligible for inclusion in the National Register of Historic Places
(NRHP), but are culturally significant, and (b) for providing Native American access
to sacred sites and plant gathering areas located within Caltrans right of way. Alt-
hough any group can be involved in the historic preservation or environmental pro-
cess, Native Americans are specifically identified in the regulations and policies be-
cause of their relationship to archaeological sites, sacred areas and traditional cultural
properties.

! First Amended Programmatic Agreement Among the Federal Highway Administration, the Advisory
Council on Historic Preservation, the California State Historic Preservation Officer, and the Cali-
fornia Department of Transportation Regarding Compliance with Section 106 of the National Histor-
ic Preservation Act as it Pertains to the Administration of the Federal-Aid Highway Program in Cal-
ifornia

Z Historic properties are those that have been listed in or determined eligible for inclusion in the Na-
tional Register of Historic Places. Historical resources under CEQA are those that are (1) listed in or
meet the criteria for inclusion in the California Register of Historical Resources, (2) identified as sig-
nificant in surveys that meet the standards of the California Office of Historic Preservation, or (3) are
resources that are listed in a local register of historical resources by a local government.
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Caltrans' historic preservation coordination efforts with Native Americans involve
consulting with federally recognized tribes and California Indian traditional cultural
leaders, unrecognized groups, and individuals on their concerns regarding Caltrans
activities. Simultaneously, these efforts also include identifying other cultural con-
cerns and areas of cultural significance that a proposed project may impact and that
may need to be addressed under environmental law. Consultation typically focuses
on the identification, evaluation, determination of effects, and treatment of archaeo-
logical resources. However, consultation also is necessary to identify areas important
to Native Americans that may be unrecognized by people outside the culture. These
include sacred sites, plant-gathering areas, and certain historic properties that are re-
ferred to as Traditional Cultural Properties (see Section 4.4.2 of this volume, and
National Register Bulletin 38: Guidelines for Evaluating and Documenting Tradition-
al Cultural Properties). Knowledge of such places is almost always confidential, and
their identification and management, therefore, can be problematic and sensitive.
Caltrans, through its Environmental, Maintenance, and Right of Way Divisions and
Offices, seeks to ensure that Native Americans have access to such sites. Caltrans
also seeks Native Americans to monitor archaeological excavations and sometimes
construction, and works per State law with Native Americans identified as Most Like-
ly Descendants to develop appropriate treatment of the remains and associated grave
artifacts, if Native American human remains are discovered during any Caltrans ac-
tivities.

3.2 Government to Government Relations and Section 106
Consultation

Federally recognized Indian tribes are sovereign nations with governing rights over
their land and their people. The federal government’s unique legal relationship with
Indian tribes is set forth in the United States Constitution, treaties, statutes, and court
decisions. FHWA, as a federal agency, is responsible for maintaining that relation-
ship with tribes, usually defined as government to government, which entails consult-
ing when policies change which may uniquely affect tribes. Caltrans’ Directors Poli-
cy Number 19 “Working with Native American Communities” echoes the need to
respect tribal sovereignty and consulting with tribes on a government level.

The regulations implementing Section 106 cautions that consultation with Indian
tribes should be conducted in a manner respectful of tribal sovereignty and sensitive
to the concerns and needs of the Indian tribe, and must recognize the government-to-
government relationship between the federal government and Indian tribes
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[36CFR800.2(c)(2)(ii)(B) and (C)]. Largely this translates to the agency official shall
consult with representatives designated or identified by the tribal government.

Under the PA, although FHWA has authorized Caltrans to initiate consultation with
Indian tribes, FHWA remains responsible for their government-to-government rela-
tionship with Indian tribes.

3.3 Background

California was home to an estimated 300,000 to over 700,000 Indians at the begin-
ning of Spanish colonization in 1769. Graphically, Native California is composed of
at least 60 different tribes, grouped into six language families. This general portrayal
belies the linguistic evidence that as many as 80 languages, differentiated into an in-
determinable large number of dialects, were spoken, and that territorial boundaries
were fluid. Lifeways also were varied and closely paralleled the rich environmental
resources of the state. Subsistence activities included the gathering of plant and ani-
mal foods, hunting, marine and fresh water fishing, and, in some areas, the practice of
agriculture. The relative abundance of natural resources allowed for a large Native
population, as well as the development of an elaborate ceremonial, religious, and ma-
terial culture.

Like other Native people in the Western Hemisphere, the Indians of California de-
clined following the entrance of Euro-Americans. Between 1770 and 1900 the Native
population fell to 20,000°. The collapse and social disruption of Native culture was
due primarily to: (1) development of the Mission system (1769-1834), (2) the opening
up of land for settlement after the War with Mexico in 1848, (3) the rapid influx of
immigrants to California after the discovery of gold in 1848, and (4) exposure to dev-
astating Euro-American diseases.

The 1848 Treaty of Guadalupe Hidalgo at the end of the war between the United
States and Mexico did not include any provisions for protecting Indian land title. The
United States government initiated attempts to resolve this. However, once the Gold
Rush was on and California became a state, the government became less inclined to
pursue this issue and, in actuality, circumvented any fair resolution. Almost all Cali-
fornia Indians were deprived of protected land title because they were not notified of
a provision of the Lands Claim Act of 1851. This provision stated that all lands with

® Shelburne Cook, The Conflict Between the California Indian and White Civilization. (Berkeley:
University of California Press, 1976)
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invalid claims, or claims not presented within two years after the Act, would become
public domain; this is what happened to Indian lands in 1853. Lands of certain bands
of Mission Indians were protected by early Spanish and Mexican land grants and
were retained by those bands.*

In 1852, the United States Senate did not ratify eighteen treaties previously negotiated
between the U. S. Commissioners charged with negotiating treaties and the 139 Cali-
fornia Indians the Commissioners identified as tribal chiefs or headmen of California
tribes (see Heizer [1972] for a discussion of the treaties and the “chiefs”)®. The trea-
ties would have established a land base for the California Indians and also would have
conferred formal recognition to the tribes.

Land that was established for the Indians in the last half of the nineteenth century in-
cluded reservations established in conjunction with military forts and later by the
Four Reservation Act. The military forts were disbanded in 1869, and only three res-
ervations (Hoopa, Tule River, and Round Valley) were created under the Four Reser-
vation Act.®

Between 1906 and 1910, funds were provided through a series of appropriation Acts
to purchase small tracts of land in the central and northern parts of the state for the
landless Indians in those areas, thus establishing the Rancheria System in California.
Nearly fifty years later, the federal government attempted to terminate the status of
forty-one California rancherias under the Rancheria Act of 1958; thirty-eight were
terminated, three were not. Termination was a federal Indian policy in the 1950s and
1960s, designed to end the tribes’ special relationship with the federal government
and to subject them to state laws. Tribal land was converted into private ownership,
and in most instances sold.” In 1967, the newly established California Indian Legal
Services sought to reverse, through litigation, the termination of the California

* California Indian Legal Services, Briefing Paper: An Overview of the Historical Factors which have
Contributed to the Special Status Problems of California Indians. Prepared for the Honorable Bill
Richardson, Chairman, Subcommittee on Native American Affairs, June 9, 1993.

® Robert F. Heizer, The Eighteen Unratified Treaties of 1851-1852 between the California Indians and
the United States Government. (Berkeley: University of California Archaeological Research Facili-
ty, 1972).

® Advisory Council on California Indian Policy, The ACCIP Historical Overview Report: The Special
Circumstances of California Indians. In Final Reports and Recommendations to the Congress of the
United States Pursuant to Public Law 102-416. (Sacramento:1997)

"William C. Canby, Jr., American Indian Law in a Nut Shell. (St. Paul: West Publishing, 1988)
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rancherias. Twenty-nine of the thirty-eight rancherias have since been restored, either

through litigation or legislation.®

This brief and incomplete synopsis of the federal government’s policy towards Cali-
fornia Indians provides a background to the situation today — that in addition to fed-
erally recognized land based tribes, there are many California Indian groups and indi-
viduals without a land base and/or without federal recognition. In 1994, the Advisory
Council on California Indian Policy (ACCIP), composed of representatives of feder-
ally recognized, terminated and unacknowledged tribes was established by Public
Law 102-416, for the expressed purpose of holding a series of statewide meetings to
hear the special concerns of California Indians and to develop recommendations to
Congress for ensuring that the needs of California Indians are being met. In Septem-
ber 1997, the ACCIP issued to Congress its final reports and recommendations, which
addressed the social, political, and economic status of California Indians.®

Many Indians living in urban areas were displaced from
other states under the Bureau of Indian Affairs “reloca-
tion” program in the 1950s. Through this program, Indi-
ans received grant money to leave reservations and seek
work in metropolitan centers, which had been perceived as
a solution to the reservations’ high rate of unemployment.

As of 2014, California has 109 federally recognized tribes.

According to the 2010 U.S.
Census, over 360,000 Na-
tive Americans and Alaska
Natives reside in Califor-
nia's 58 counties; perhaps
half these numbers are In-
dians indigenous to Califor-
nia.

The majority of Indian Trust Land, reservations, and rancherias are located in Cali-
fornia’s Northwest region, the North Coast Ranges, and in inland Southern California.
The California Department of Housing and Community Development’s (CDHC)
2004 Field Directory of the California Indian Community was updated in 2011 by
CDHC'’s California Indian Assistance Program and the Indian Dispute Resolution
Services. The Field Directory gives the location of each reservation and rancheria,
including land holdings, population, and type of tribal government and representa-
tives, current as of the date of publication. Information on the tribes may change in
the interim, so before taking action, confirm who are the tribal leaders and other per-

8 Advisory Council on California Indian Policy, The ACCIP Termination Report: The Continuing
Destructive Effects of the Termination Policy on California Indians. In Final Reports and Recom-
mendations to the Congress of the United States Pursuant to Public Law 102-416. (Sacramen-

t0:1997)

® Advisory Council on California Indian Policy, Final Reports and Recommendations to the Congress
of the United States Pursuant to Public Law 102-416. (Sacramento:1997)
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tinent information. A more current update on tribal leaders and addresses can be
viewed on the Department of the Interior, Bureau of Indian Affairs website.

The Headquarters' Cultural Studies Office (CSO) in the Division of Environmental
Analysis will distribute updates of the Field Directory to the Districts, as they become
available.

3.4 Coordination Roles and Responsibilities

3.4.1 Caltrans — Headquarters and Districts
Headquarters and each of the Districts have staff who are designated specifically to

assist in the implementation of Caltrans’ Native American policies and to ensure that
Caltrans complies with applicable federal and state laws and regulations concerning
Native American cultural issues.

3.41.1 Headquarters

The Headquarters statewide Native American Coordinator (NAC) works in the Native
American Cultural Studies Branch of Headquarters' CSO (see Chapter 1 Section 1.3.2
of this volume). The NAC is responsible for:

1) Assisting the Districts, upon request, in all interactions with the Native American
Heritage Commission (NAHC), the Office of Historic Preservation (OHP), also
known as the State Historic Preservation Officer (SHPO), and all other public
agencies, and

2) Providing direction to the Districts on Native American affairs, including trans-
mittal of pertinent legislation and information as it becomes available.

3.41.2 Districts

Each District has a designated District Native American Coordinator (DNAC) in the
Environmental unit. The DNAC is responsible for ensuring that Native American
consultation regarding cultural resources occurs, either by themselves or by other
staff, and that documentation of contacts and consultation for cultural resources is
included in environmental documents. Consultation is to occur early in a project’s
planning stage and continuously throughout the life of a project. Chapter 1 of this
volume in Section 1.3.2 District Native American Coordinator also contains infor-
mation on the DNAC's responsibilities.
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3.41.3 Transportation Planning Native American Liaisons
Transportation Planning has established a Native American Liaison Branch in Head-
quarters and Native American Liaisons in the ten districts with federally recognized
tribes (i.e., all but Districts 7 and 12). The liaisons assist efforts to establish Caltrans’
government-to-government relationship with tribes.

3.4.2 Native American Heritage Commission
The California Native American Heritage Commission (NAHC) was established in

1976 by state statute to preserve and protect burial sites and other places of special
cultural or spiritual significance to Native Americans. The NAHC, its powers, duties,
and responsibilities, are described in California Public Resources Code (PRC) Chap-
ter 1.75 Sections 5097.91-5097.99. Under PRC 5097.95, each state and local agency
must cooperate with the NAHC in carrying out its duties under this chapter. Caltrans
works cooperatively with the NAHC concerning all Caltrans property and projects
that may involve burial sites or elements of cultural or religious significance to Native
Americans.

The NAHC consists of nine members, of which at least five are elders, traditional
people or spiritual leaders. Members are nominated by a Native American organiza-
tion, tribe or group, and are appointed by the Governor with the advice and consent of
the Senate. The Governor appoints the Commission’s Executive Secretary. A major
responsibility of the NAHC is to identify and maintain a catalogue of places of spe-
cial religious or social significance to Native Americans, and of known gravesites and
cemeteries of Native Americans on private lands.

NAHC Authority and Responsibilities

The NAHC is authorized to assist Native Americans in obtaining appropriate access
to sacred places on public lands and to aid state agencies in any negotiations with
federal agencies for the protection of Native American sacred places on federally-
administered lands in California.

Other major responsibilities of the NAHC include:

e Assisting landowners and Native Americans in developing agreements

e Mediating disputes regarding the respectful treatment and disposition of Native
American human burials, skeletal remains and associated grave artifacts

e Designating a Most Likely Descendent when Native American human remains are
discovered (see Section 3.6.3, this chapter).
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3.4.3 State Historic Preservation Officer
The California State Historic Preservation Officer (SHPO) reviews Historic Property

Survey Reports (HPSR) and subsequent Section 106 findings for documentation of
effective Native American coordination.

3.4.4 Tribal Historic Preservation Officer
The 1992 Amendments to the National Historic Preservation Act (NHPA) provide for

a tribe to assume all or any part of the specified functions of the SHPO, if certain cri-
teria are met with respect to tribal lands (NHPA Section 101[d] [2]), and to designate
a tribal preservation official, commonly called a Tribal Historic Preservation Officer
(THPO).

Functions that a tribe may undertake include advis- | Tribal lands are all land within
the exterior boundaries of any

ing and assisting federal and state agencies in car- Indian reservation and all de-

rying out their historic preservation responsibili- pendent Indian communities.
ties. Procedures for tribal programs will eventually

be outlined in 36 CFR 61.8 and 61.9, currently reserved sections in Part 61, Proce-
dures for State, Tribal, and Local Government Historic Preservation Programs.

On August 5, 1996, the Secretary of the Interior granted THPO status to the Yurok
Tribe. Since then, 27 California tribes and the Washoe Tribe of California and Neva-
da, as of July 2013, have established THPO offices. Caltrans will consult under Sec-
tion 106 with THPOs on all properties, both tribal and non-tribal within the bounda-
ries of the tribes’ reservations. This consultation also serves the consideration of his-
torical resources under California State law on projects with federal involvement.

The National Association of Tribal Historic Preservation Officers provides a THPO
contact list based on information from the National Park Service.

3.4.5 Federally Recognized Tribes
Tribes acknowledged by the federal government to have a government-to-government

relationship with the United States and have specific responsibilities, powers, limita-
tions and obligations, are referred to as federally recognized tribes. Federal agencies
must consult with these Indian tribes regarding properties of traditional religious and
cultural importance. A list of federally recognized tribes is published nearly annually
in the Federal Register, and the Bureau of Indian Affairs Office of Indian Services
Tribal Leaders Directory regularly updates this list on its webpage.
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3.4.6 Bureau of Indian Affairs
The Bureau of Indian Affairs (BIA) is responsible for the administration and man-

agement of lands held in trust by the United States for American Indians, Indian
tribes, and Alaska Natives. In California, lands held in trust, generally are the ranche-
rias and reservations, the Washoe Tribes” Woodsford Community (Alpine County),
and casino lands.

When an archaeological investigation is planned on a reservation or rancheria, the
BIA is involved in issuing permits, unless the reservation or rancheria has adopted
regulations that do not require BIA involvement.

The BIA will issue any Archaeological Resources Protection Act (ARPA) permits
needed for any planned archaeological excavation or inadvertent discovery of human
remains on non-tribal land within the exterior boundaries of a reservation or ranche-
ria, as outlined in the Native American Graves Protection and Repatriation Act
(NAGPRA).

3.4.7 Most Likely Descendants
When a county coroner contacts the NAHC upon the discovery of human remains

likely to be Native American, the NAHC designates a Most Likely Descendent, who
is either an individual(s) or a tribe. Caltrans confers with the Most Likely Descendent
on the respectful treatment and disposition of remains discovered during any of its
activities.

3.4.8 Traditional Cultural Leaders
Traditional cultural leaders are Native Americans who are acknowledged by their

tribe, group, or community as having traditional knowledge of their culture and an-
cestral area.

3.4.9 Consulting Parties
The SHPO, Indian tribes, local governments and applicants for federal assistance,

permits, licenses, and other approvals are entitled to actively participate as consulting
parties during Section 106 process. Other individuals and organizations with a
demonstrated interest in the project (e.g., " the nature of their legal or economic rela-
tion to the undertaking or affected properties, or their concern with the undertaking's
effects on historic properties.”) may participate as consulting parties in the Section
106 process. However, their participation is subject to approval by the responsible
federal agency.
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3.4.10 Native American Monitor
The Native American Monitor is a liaison between Caltrans and the local Native

American community, with whom Caltrans may contract on a project-by-project ba-
sis. The Monitor participates and obtains firsthand knowledge of archaeological ex-
cavations and construction in areas (as agreed upon in consultation) that are known to
have cultural sensitivity or have the potential for cultural sensitivity. The Native
American Monitor should be knowledgeable about his or her culture and its tradi-
tions, and be familiar with archaeological practices, as well as federal and state laws
and regulations regarding Native American cultural concerns.

3.5 Laws, Regulations and Guidance

This section summarizes the federal and state laws that specifically relate to Native
American concerns.

3.5.1 Federal Laws, Regulations, and Orders

National Historic Preservation Act, as Amended

The 1992 amendments to the National Historic Preservation Act (NHPA) enhance the
recognition of tribal governments’ roles in the national historic preservation program,
including adding a member of an Indian tribe or Native Hawaiian organization to the

Advisory Council on Historic Preservation (ACHP).

The NHPA amendments:

e Clarify that properties of traditional religious and cultural importance to an Indian
tribe or Native Hawaiian organization may be determined eligible for inclusion in
the NRHP.

e Reinforce the provisions of the Council’s regulations that require the federal
agency to consult on properties of religious and cultural importance.

The 1992 amendments also specify that the ACHP can enter into agreement with
tribes that permit undertakings on tribal land and that are reviewed under tribal regu-
lations governing Section 106.

Regulations implementing the NHPA (36 CER 800) state that a federal agency (Fed-
eral Highway Administration [FHWA] and Caltrans acting on its behalf) must consult
with any Indian tribe that attaches religious and cultural significance to historic prop-
erties that may be affected by an undertaking, regardless of location. For any federal
undertaking that occurs on or affects historic properties on tribal lands, the THPO, or
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if a THPO is not designated, the tribal representative, are signatories, along with
FHWA —and if participating, the SHPO and/or the ACHP — to any Section 106
Memorandum of Agreement.

Section 4(f) — U.S. Department of Transportation Act

Section 4(f) of the U.S. Department of Transportation Act of 1966 and the federal
regulations that implement Section 4(f), 23 CFR 774, apply to historic properties that
are listed or determined eligible for inclusion in NRHP. This also includes any prop-
erties of traditional religious and cultural importance to an Indian tribe or Native Ha-
waiian organization that are NRHP listed or eligible. See Chapter 2 of this volume,
Section 2.4.8 for a discussion of Section 4(f).

National Environmental Policy Act

The National Environmental Policy Act (NEPA) requires agencies to consider both
positive and negative effects of their actions on the environment, including considera-
tion of the broader cultural environment beyond historic properties and beyond place.
This includes consideration of social cohesion, relation of community to patterns of
local land use, social institutions, behavior, community values, lifeways, and beliefs
and would include Native American concerns in these categories.

Archaeological Resources Protection Act of 1979

The Archaeological Resources Protection Act of 1979 (ARPA) and implementing
regulations require landholding federal agencies to notify federally recognized Indian
tribes before a permit is issued for archaeological excavation on sites of religious or
cultural importance to them in national parks, wildlife refuges, or forests, or on Indian
lands.

Federally recognized tribes must be notified 30 days before issuing a permit for ex-
cavations on public land; upon request, the Federal land manager must meet with
them in those 30 days to discuss their concerns. On Indian lands, Indian tribe or in-
dividual consent must be obtained before the permit is granted.

Uniform rules and regulations were published by the Departments of the Interior (43
CFR 7), Agriculture (36 CFR 296), and Defense (32 CFR 229), and the Tennessee
Valley Authority (18 CFR 1313) in the January 6, 1984 Federal Register. Similar
regulations were published for implementing ARPA on Indian lands (25 CFR 262) in
the December 13, 1993 Federal Register.
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The regulations also state that the federal agency also may notify any other Native
American group known by the agency to consider the sites to be of cultural or reli-
gious importance. The intentional excavation of human remains, funerary objects,
sacred objects, or objects of cultural patrimony from federal lands and tribal lands
must follow both the requirements of ARPA and the Native American Graves Protec-
tion and Repatriation Act (NAGPRA). The BIA will issue any ARPA permits needed
for excavation on private lands within the exterior boundaries of Indian reservations.
Caltrans must obtain the appropriate permits whenever excavation is planned on fed-
eral or Indian Lands. Chapter 5 of this volume, Section 5.11 contains more infor-
mation on ARPA and other permits and the process for obtaining them.

The Native American Graves Protection and Repatriation Act of 1990
The Native American Graves Protection and Repatriation Act (NAGPRA) became
effective November 16, 1990. NAGPRA addresses the rights of lineal descendants,
Indian tribes, and Native Hawaiian organizations to human remains and certain cul-
tural items with which they are affiliated. The Act directs federal agencies and muse-
ums to identify, in consultation with Native Americans, the cultural affiliation of Na-
tive American human remains and associated funerary objects, unassociated funerary
objects, sacred objects, or objects of cultural patrimony, in holdings or collections
under their possession (i.e., physical custody) or control (i.e., having sufficient legal
interest). Ultimately, the intent is to repatriate the human remains and other cultural
items to the appropriate lineal descendants or tribe.

Right to Ownership

The Act also statutorily establishes Native American right to ownership of Native
American human remains, funerary objects, sacred objects, and objects of cultural
patrimony which are excavated or discovered on Federal or tribal lands after Novem-
ber 16, 1990. A Review Committee, also established by the Act, determines the dis-
position of either unclaimed or unaffiliated human remains or cultural items, and re-
views disputed claims. The committee includes three Native Americans, three scien-
tific/museum representatives, and one general member. The legislation forbids the
participation of federal employees on the Committee.

NAGPRA Regulations

The regulations (43 CER 10) for carrying out the Act were initially published in the
Federal Register on December 4, 1995. Since then the Department of Interior pub-
lished additional rules for reserved sections and most recently, republished in the
Federal Register on May 9, 2013, the regulations to include the additional rules and
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address minor inaccuracies and inconsistencies noticed over the years. The regula-
tions establish definitions and the consultation procedures for lineal descendants, In-
dian tribes, Native Hawaiian organizations, museums and Federal agencies to follow
to carry out the Act.

NAGPRA only applies to FHWA when a Federal-aid project is located on tribal or
Federal lands. Since FHWA does not control or possess any collections, the repatria-
tion provisions of NAGPRA for collections obtained prior to 1990 do not apply to
FHWA. Caltrans, however, is working with universities on repatriation of human
remains and associated items recovered from collections generated by Caltrans activi-
ties. Most of the collections with human remains are those obtained prior to 1976.
After 1976, Caltrans worked with Most Likely Descendants pursuant to California
law on the respectful treatment and disposition of human remains. For on-going or
future projects, FHWA will reimburse costs associated with inventory, identification,
and repatriation as an environmental mitigation expense.

American Indian Religious Freedom Act of 1978

In 1978, the U. S. Senate and House of Representatives recognized that the passage of
laws meant to conserve and preserve natural species and resources unintentionally
impinged on the free exercise of religion for Native Americans. These laws limited
Native Americans’ access to sacred sites and prohibited the use and possession of sa-
cred objects necessary to practice their religion. The House and Senate passed a joint
resolution which states that, *. . . henceforth, it shall be the policy of the United States
to protect and preserve for American Indians their inherent right of freedom to be-
lieve, express, and exercise the traditional religions . . . including but not limited to
access to sites, use and possession of sacred objects, and the freedom to worship
through ceremonials and traditional rites”.

From this joint resolution, came the American Indian Religious Freedom Act of 1978
(AIRFA) [P.L. 95-341] and Amendments of 1994 [P.L. 103-334]. AIRFA states, “it
shall be the policy of the United States to protect and preserve for American Indians
their inherent right of freedom to believe, express, and exercise the traditional reli-
gions of the American Indian, Eskimo, Aleut, and Native Hawaiians, including but
not limited to access to sites, use and possession of sacred objects, and the freedom to
worship through ceremonials and traditional rites.”
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Executive Order 12898 —Environmental Justice

This Executive Order 12898 (Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations from 1994) directs federal agen-
cies to develop an agency-wide environmental justice strategy that identifies and ad-
dresses disproportionately high and adverse human health or environmental effects of
its programs, policies, and activities on minority populations and low-income popula-
tions. The Executive Order (E.O.) created an Interagency Working Group to offer
consistent guidance to federal agencies in developing the administration, interpreta-
tion, enforcement, and research of an environmental justice strategy to encourage co-
operation and coordination among the agencies conducting research, and to hold pub-
lic meetings for the purpose of fact finding, receiving public comments, and conduct-
ing inquiries concerning environmental justice. The E.O. directs federal agencies to
use existing data systems and develop cooperative agreements with state, local, and
tribal governments in order to share information and to avoid unnecessary duplication
of efforts.

FHWA and Caltrans acting on its behalf are required to consult and coordinate with
federally recognized Indian Tribes on issues addressed in the E.O.

Executive Order 13007 - Indian Sacred Sites
President Clinton signed E.O. 13007 on May 24, 1996, ordering federal agencies
managing federal lands to implement procedures to:

e Accommodate access to and ceremonial use of Indian sacred sites by Indian reli-
gious practitioners

e Avoid adversely affecting the physical integrity of such sacred sites

e Ensure that reasonable notice is provided of any proposed action that may restrict
future access or use or could adversely affect the sites

The agencies were to report to the President any necessary changes to facilitate meet-
ing these requirements and any procedures identified to facilitate consultation with
appropriate Indian tribes and religious leaders and the expeditious resolution of dis-
putes relating to adverse agency action on such sites on Federal lands. Two elements
of the E.O. that are considered problematic: (1) the definition of a sacred site as a
“narrowly delineated”, i.e., small, bounded location, and (2) the requirement that trib-
al leaders tell the land agency about the site, at the risk of alienating the tribe’s tradi-
tional practitioners. See also the ACHP’s publication, “The Relationship Between
Executive Order 13007 Regarding Indian Sacred Sites and Section 106.”
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Executive Order 13175 — Consultation and Coordination

On November 6, 2000, President Clinton signed Executive Order 13175 regarding
consultation and coordination with Indian tribal governments that directs federal
agencies to establish meaningful consultation and collaboration with tribal officials in
the development of federal policies that have tribal implications; strengthen the Unit-
ed States government-to-government relationships with Indian tribes; and reduce the
imposition of unfunded mandates upon Indian tribes. Executive Order 13175 super-
sedes Executive Order 13084 (1998) previously signed by President Clinton.

Executive Memorandum on Tribal Consultation

On November 5, 2009, President Obama issues a Memorandum on Tribal
Consultation on Tribal Consultation that tasked executive departments and agencies
with creating detailed plans of actions that they will take to implement the policies
and directives of Executive Order 13175, “Consultation and Coordination with Indian
Tribal Governments.

U.S. Department of Transportation (USDOT) Order 5301.1

U.S. Transportation Secretary Rodney E. Slater signed USDOT Order 5301 (Depart-
ment of Transportation Programs, Policies, and Procedures Affecting American Indi-
ans, Alaska Natives, and Tribes) on November 16, 1999. The Order calls on agencies
of the U.S. DOT to build more effective working relationships with Native American
tribal governments and to provide increased opportunities for Native Americans to
participate in transportation programs. The stated purpose of the Order is “[T] o en-
sure that programs, policies and procedures administered by the DOT are responsive
to the needs and concerns of American Indians, Alaska Natives, and tribes.”

U.S. Department of Transportation Tribal Consultation Plan

In response to President Obama’s Memorandum on Tribal Consultation, the USDOT
established the Department’s plan of actions. In the plan the USDOT lists actions
they will take to foster meaningful government-to-government relations , improve
existing tribal programs, ensure meaningful tribal input into future tribal transporta-
tion programs, ensue the USDOT’s uniform and effective delivery of tribal programs
throughout the country, assist in implementing tribal infrastructure projects, assist
tribal members in developing transportation capacities, and assist efforts to coordinate
national tribal infrastructure policy and programs within the Federal government.
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3.5.2 Federal Guidelines Relating to Native Americans
This section summarizes federal guidelines specifically as they relate to Native Amer-

ican concerns.

Advisory Council on Historic Preservation Guidance

Consultation with Indian Tribes in the Section 106 Review Process: A Handbook
(2008)

This Handbook incorporates new and previous ACHP guidance on the requirements
under Section 106 to consult with Indian tribes that attach religious and cultural sig-
nificance to historic properties that may be affected by a federal undertaking. The
guidance provides a brief synopsis of the meaning of government-to-government rela-
tionships and the relevant federal statutes pertaining to historic preservation, natural
resource protection and cultural resource protection, expands upon the role of THPOs
in the Section 106 process, and outlines the principles established in the regulations
for consultation. Guidance on conducting consultation or on consultation in general,
and specific references to consultation during the Section 106 review process’s four
steps (initiation, identification, assessment, and resolution) is provided in a “common-
ly asked questions and answer” format. The distinctions, and similarities, of the Sec-
tion 106 process “on” tribal lands and “off” tribal lands are discussed. Tools and tips
for successful consultation also are presented.

Treatment of Archaeological Properties, A Handbook (Part 1, Section IV and Part
111, Section XII) [1981]

Although dated, this Handbook still is cited and is the “foundation” for ACHP ar-
chaeology guidance, which now is provided on the ACHP Archaeology Guidance
webpage.

In the review of projects involving archaeological properties, the ACHP ensures that
all due consideration is given for any non-archaeological historical or cultural values
the property may represent. For example, if an archaeological property also is valua-
ble to a local community for cultural reasons, appropriate weight to this value will be
given in decision making (Part 11, Section 1V). This guidance also notes that archaeo-
logical excavations should “relate positively to non-archaeological concern with the
area and its archaeological properties,” including religious and other cultural concerns
of Native Americans (Part 111, Section XII). Directly impacting a site is an adverse
effect that often is mitigated by data recovery. Part I, Section X outlines other cir-
cumstances to consider in addition to a data recovery program when resolving Ad-
verse Effects. This includes situations when the property is “known or thought to
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have historic, cultural, or religious significance to a community, neighborhood, or
social or ethnic group that would be impaired by its disturbance” (B)(3)(d). Part IlI,
Section X underscores the need to make a systematic effort to find and consult with
appropriate representatives when a demonstrable ethnic affinity exists between recov-
ered human remains and living groups.

Protecting Historic Properties: A Citizen's Guide to Section 106 Review (2010)
This Citizen’s Guide explains the Section 106 review process, who and what is in-
volved, and how citizens can involve themselves in the review and influence deci-
sions about federal projects that affect properties they value.

The guidance explains the process for becoming a "consulting party,” other than those
specifically named in the regulations, namely the SHPO, THPO, tribes, local gov-
ernments, and applicants for federal assistance, permits, licenses, and other approvals.
As noted earlier in this chapter, other individuals and organizations with a demon-
strated interest in the project may participate in Section 106 review as consulting par-
ties ""due to the nature of their legal or economic relation to the undertaking or affect-
ed properties, or their concern with the undertaking's effects on historic properties.”

The FHWA, in consultation with the SHPO, and if on tribal land, in consultation with
the THPO or tribe, decides who will be a consulting party. How to contact the ACHP
and what to do when an agency is out of compliance with Section 106 is also included
in the guide.

The FHWA provides an overview of consultation in its “Section 106 Tribal Consulta-

tion Q&A.”

National Park Service Guidance

Archaeology and Historic Preservation: Secretary of the Interior's Guidelines for Ar-
cheological Documentation

The Archaeology and Historic Preservation Standards and Guidelines stress that ar-
chaeological documentation needs to be “responsive to the concerns of local groups
(e.g., Native American groups with ties to specific properties).” Archaeological re-
search designs should provide for appropriate ethnographic research and consultation
and should consider concerns expressed previously during identification and evalua-
tion phases. If coordination with local or other interested groups had not previously
occurred, the research design “should anticipate the need to initiate appropriate con-
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tacts and provide a mechanism for responding to sensitive issues, such as the possible
uncovering of human remains or discovery of sacred areas."

These guidelines can also be found in the Federal Register, vol. 48, No. 190, Thurs-
day, September 29, 1983, pp. 44734-44737.

National Register Bulletin 15: Guidelines for Applying the National Reg-
ister Criteria for Evaluation Bulletin 15 (Revised 1991)

National Register Bulletin 15 contains guidance for assessing significance and integ-
rity when evaluating a cultural resource’s NRHP eligibility. Prehistoric archaeologi-
cal sites are most often eligible for inclusion in the NRHP under Criterion D (infor-
mation potential). Archaeological sites and other places significant to Native Ameri-
cans also can be determined eligible for the NRHP under any of the other three crite-
ria. For example, properties may have significance under Criterion A if they are as-
sociated with events, or series of events, significant to the cultural traditions of the
community, under Criterion B if they are associated with individual Native Ameri-
cans who made a specific important contribution to history or important mythological
figures, or under Criterion C if the property demonstrates distinctive characteristics of
a type, period or method of construction or possesses high artistic values, such as a
petroglyph or pictograph site.

Religious properties (Criteria Consideration [a)]) usually are not considered eligible
for inclusion in the NRHP to avoid any “judgment by government about the validity
of any religion or belief.” These properties can be determined eligible, however, if
they meet the requirements of Criterion Consideration (a), given in Bulletin 15, in
addition to meeting one of the four NRHP Criteria and possessing integrity.

A Native American religious property can be eligible under Criterion A (Events) if it
is significantly associated with traditional cultural values. A property or natural fea-
ture important to a traditional culture’s religion and mythology is eligible if its im-
portance has been ethnohistorically documented and if the associations are not so dif-
fuse that the physical resource cannot be defined adequately. An example of this type
of historic resource could be a natural feature from which a particular group is be-
lieved to have originated. Another criterion for which a Native American religious
site could be eligible is association with a person important in religious history (Crite-
rion B), if that significance has scholarly, secular recognition, or is important in an-
other historic context, or if it can yield important information about the religious
practices of a cultural group or other historic themes. Other Criteria Considerations,
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as listed in Bulletin 15, could apply to places significant to Native Americans. Please
refer to Bulletins 15 and 38 (mentioned below) for further discussion.

National Register Bulletin 38: Guidelines for Evaluating and Document-
ing Traditional Cultural Properties

National Register Bulletin 38 contains guidance for assessing significance in a histor-
ic property type called a Traditional Cultural Property or Place (TCP). Many Native
Americans prefer “place” because “property” connotes ownership, a concept that is
often antithetical to cultural beliefs. A TCP is generally defined as a place that is eli-
gible for inclusion in the NRHP because it is associated with cultural practices or be-
liefs that are rooted in a community’s history, and are important in maintaining the
cultural identity of that community. TCPs are associated with any kind of communi-
ty: ethnic (e.g., a Jewish community in Florida), religious (e.g., Mormons), etc. Most
identified to date are Native American sacred sites.

Often the community can only identify a TCP, or by certain members of the commu-
nity, that ascribe significance to it, as there are often no associated physical character-
istics that can be identified by the uninitiated.

A TCP must be a place, i.e., a physical location.

Although intangible attributes are considered, A TCP is eligible for the National
purely intangible attributes are not TCPs. Evalu- Reg,'Ster f:

. . . . ) e it meets at least one of the
ating and assessing the integrity of a TCP in- four evaluation criteria:
volves looking at the property through the eyes e has integrity; and

of the community that values it. The presence of  |* is atleast 50 years old, unless
a TCP does not need to be known prior to efforts 'tis exceptionally significant
to identify historic properties, since factors such
as private acquisition, acculturation, or coloniza-
tion might have restricted access to and knowledge of such places through time.
Field visits may jog memories resulting in the identification of a place that meets the
definition of a TCP.

A place that is not eligible for inclusion in the NRHP as a TCP may still be a place
with cultural significance ascribed to it by a community and would be considered un-
der other laws, such as NEPA or PRC 5097.9. Intangible values such as religious
values and lifeways still require consideration under other statutes, such as AIRFA.
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3.5.3 California State Law, Executive Order, and Policy Statements

Public Resources Code (PRC) 5097.9

The primary California state law guiding Caltrans Native American policies and prac-
tices is Chapter 1.75 of the PRC, 5097.9-5097.991, Native American Historical, Cul-
tural and Sacred Sites. This law discusses the NAHC and its power, roles and re-
sponsibilities, mentioned earlier in the chapter. It also requires cooperation of state
and local agencies with the Commission in carrying out its duties and prohibits a pub-
lic agency from interfering with the free expression or exercise of Native American
religion or causing severe or irreparable damage to any Native American “sanctified
cemetery, place of worship, religious or ceremonial site, or sacred shrine” unless
shown to be necessary for the public interest. The NAHC has the power to bring an
action against a public agency if it appears that their actions will result in such dam-
age.

Native American burials often are unmarked and thus disturbed during earth moving
activities. Activities frequently undertaken by Caltrans are restricted in location so
that avoidance of burials is difficult if not impossible. In the event that human re-
mains, including isolated, disarticulated bones or fragments, are discovered during
any Caltrans activity, whether it is during maintenance, construction, or an archaeo-
logical investigation, certain steps must be taken, following the provisions of Health
and Safety Code 7050.5 and PRC 5097.98, and/or PRC 5097.94 as provided below.

It is a felony to obtain or possess Native American artifacts or human remains from a
grave or burial cairn except as otherwise provided by law or in accordance with an
agreement reached pursuant to PRC 5097.94 or PRC 5097.98.

PRC 5097.94

Under PRC 5097.94 the NAHC also assists landowners in developing agreements
with appropriate Native American groups for the respectful treatment and disposition
of human remains. If such an agreement is desirable, the NAHC will provide a list of
all Most Likely Descendants to be consulted regarding the agreement. All the Most
Likely Descendants attest to this agreement by affixing their signatures to it. In the
absence of such an agreement, the NAHC designates a Most Likely Descendent after
the remains are discovered, and the steps outlined in PRC Section 5097.98 are fol-
lowed.
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PRC 5097.98

Under PRC 5097.98, the NAHC immediately designates a person or persons it be-
lieves to be the most likely descended from the deceased. Within 48 hours of being
granted access to the site, the most likely descendent recommends means for treating
and disposing with appropriate dignity, the human remains and associated items. If
the NAHC does not identify the descendent, or the descendent does not make a rec-
ommendation, or the landowner does not accept the recommendation, and any media-
tion attempted fails to provide the landowner acceptable measures, the landowner
must re-inter the remains on the property in an area not subject to further disturbance,
and record the site with the NAHC or appropriate Information Center, and the appro-
priate county.

PRC 5099.991

PRC 5097.991 Repatriation of Native American remains and associated grave arti-
facts simply states that “It is the policy of the state that Native American remains and
associated grave artifacts shall be repatriated.”

Caltrans is in the process of repatriating human remains and associated items found in
its curated collections. Since the mid 1970s, the wishes of the Most Likely Descend-
ants for the treatment and disposition of human remains and associated burial items
have been followed, and it is unlikely that any human remains have been retained. If
human remains are discovered, however, in these collections, the remains will be re-
patriated.

Health and Safety Code 7050.5

If any human remains are discovered or recognized, Health and Safety Code 7050.5
requires that no further excavation or disturbance occur in the area and that the county
coroner be called immediately. Within 24 hours of notification, the coroner calls the
NAHC if the remains are known to be or thought to be Native American. Section
3.7.4 describes the process Caltrans uses when human remains are discovered.

Health and Safety Code 7054(c)

Health and Safety Code 7054(c) states that any person who deposits human remains
in any place other than a cemetery is guilty of a misdemeanor. This law does not ap-
ply to the reburial of Native American human remains under an agreement between
the landowner and the Most Likely Descendent developed pursuant to PRC
5097.94(1) or under PRC 5097.98.
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California Native American Graves Protection and Repatriation Act of
2001

Cal NAGPRA, as codified in the California Health and Safety Code Sections 8010-
8021 and 8025-8030, provides for the repatriation of human remains and cultural
items in the possession or control of a state or local agency or museum to California
Indian tribes. As defined by this law, the term “California Indian tribes” includes
non-federally recognized groups as entities that have standing under this law. The

Act outlines inventory, summary and repatriation processes similar to the federal
NAGPRA, establishes penalties and enforcement procedures for not complying, and
establishes the Repatriation Oversight Commission.

Executive Order B-10-11
On September 19, 2011 Governor Brown signed Executive Order B-10-11 which es-

tablished the position of the Governor’s Tribal Advisor in the Office of the Governor
to implement effective government to government consultation between the governor
and tribes and ordered state agencies and department to engage in communication and
consultation with California Indian tribes, which for the purposes of this order includ-
ed federally recognized tribes and other California Native Americans. Additionally,
the order also states that the Office of the Governor will meet regularly with elected
tribal officials, and that state agencies and departments are to permit tribal govern-
ments to provide meaningful input into the development of legislation, regulations,
rules and policies on matters that may affect tribal communities.

California State Transportation Agency November 2013 Draft Tribal
Consultation Policy

In response to Executive Order B-10-11, the California State Transportation Agency
(CalSTA)™ created a draft policy which endorses government to government com-
munication with Tribes with a strong emphasis on fostering mutual respect among all
parties. Five guiding principles were identified with input from Tribes-collaboration,
communication, education; process and timely notice-to facilitate effective consulta-
tion practices and promote cooperation and efficiencies relative to tribal consultation.
The principles embrace meaningful dialogues, open and respectful communication,
education in the way of training of agency’s departments’ staff, transparent processes,
and adequate advance notices of a request for consultation or meetings. For purposes

19 CalSTA was created during the reorganization of the Executive Branch of State government and
seven transportation related agencies were placed under it, effective July 1, 2013.
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of this policy, the terms “Tribe”, “California Indian Tribe,” and “tribal”” include all
Federally Recognized Tribes and other California Native Americans.

Caltrans’ Director’s Policy 19

In 2001, Caltrans Director Morales signed DP 19, Working with Native American
Communities, which stated that Caltrans will act consistently, respectfully and sensi-
tively when working with all Native Americans in California and will work to remove
regulatory, statutory and procedural impediments to do so. Caltrans is also to consult
with tribes when making decisions, taking actions or implementing programs that
may impact their communities.

3.6 Caltrans Native American Cultural Resources Policies

Caltrans cultural resources policy is to exercise all practical means to avoid, and if
avoidance is not possible, to minimize adverse effects of transportation projects upon
significant cultural resources. It also is Caltrans policy to avoid, or minimize, adverse
effects to resources identified as important to the Native American community that
may not be eligible for the NRHP but are important to maintaining the Native Ameri-
can culture. Such resources include plant or other gathering locations

Pursuant to the NHPA and Section 106 regulations, Caltrans consults with Indian
tribes, other Native American groups and individuals, and traditional cultural leaders
who are likely to have knowledge or concerns with historic properties in Caltrans
right-of-way. Under PRC 5097, Caltrans works with the NAHC in its efforts to pro-
tect sacred sites, ensure Native Californians access to sacred sites, and provide for the
respectful treatment of human remains and associated grave artifacts. FHWA and
Caltrans also ensure that the appropriate Native Americans are consulted concerning
sacred items or items of cultural patrimony as provided for in part by NAGPRA, prior
to curating the rest of an archaeological collection. FHWA and Caltrans also ensure
that Indian tribes and other Native Americans as appropriate are consulted per
NAGPRA for excavations on federal or tribal lands. Caltrans policy is based on these
laws.

To implement these policies, efforts to identify Native American concerns are con-
ducted early in the planning stages of a project to ensure that Native American cultur-
al values are considered.
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Caltrans policy regarding different aspects of Native American involvement is out-
lined below according to subject. Implementation of these policies is addressed in
Section 3.7.4, Procedures.

3.6.1 Consultation
It is Caltrans policy to consult with Indian tribes and other Native American groups

and individuals on any proposed Caltrans project that may potentially affect historic
properties or “cultural resources of interest to Native Americans.” See Section 3.1 for
a definition of historic properties and historical resources, and Exhibit 3.1 for defini-
tions of consultation. “Cultural resources of interest to Native American” include re-
sources that may not be eligible for inclusion in the

NRHP or that would be considered historical re- Cultural Studies staff are
. . encouraged to establish
sources under CEQA but are important to Native long term relationships with

Americans in maintaining their culture. A location Indian tribes, groups, and

h | d for food. bask ial individuals to establish mu-
where plants used for food, basket materials, or me- tual trust, provide for effec-
dicinal purposes are gathered is an example of such a tive and efficient communi-

Th ioct be of k h cation, and to better ad-
resource. The project area may be of known archaeo- | yress concerns regarding
logical or Native American cultural sensitivity; how- projects, particularly those
with short time frames.

ever, the lack of known resources does not supersede

the need for consultation.

Consultation, meaning conferring, begins early in, and continues throughout, the life
of the project. Chapter 2 provides more detail on involving Indian tribes in the Sec-
tion 106 PA process from the initial step of gathering information and developing the
APE to consultation through the Resolution of Adverse Effects steps. Caltrans staff
can consult with Indian tribes on developing and documenting an APE and should
seek consistency with any pertinent guidance provided by tribes. Caltrans staff must
consult with Indian tribes and other Native Americans through the identification,
evaluation, findings and assessment of effects, including establishment of ESAs for a
finding of No Adverse Effects, and resolution of adverse effects on properties which
they may attach religious and cultural significance. Indian tribes and other Native
Americans are also consulted during any review process for reevaluation, and during
the reevaluation itself.
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3.6.2 Monitors
As outlined in Division of Environmental Analysis Chief Gary R. Winters November

4, 2003 memo, it is Caltrans policy to have Native American monitoring in the fol-
lowing circumstances:

e During all Caltrans archaeological excavations at prehistoric or historic Native
American sites, including Extended Phase I, Phase Il and Phase 111 studies

e During construction or related activities at known site locations or in areas where
there is a high probability that there may be a buried archaeological site based on
the geomorphology of the area

3.6.3 Human remains/associated artifacts
On federal or tribal land, Caltrans complies with provisions of NAGPRA regarding

the treatment and disposition of human remains and associated funerary objects when
encountered during the course of an archaeological excavation or any ground disturb-
ing activity. On state land, Caltrans confers with the Most Likely Descendent per
PRC 5097.98 regarding the treatment and disposition of human remains and associat-
ed grave artifacts when encountered during the course of an archaeological excava-
tion or any ground disturbing activity.

The NAHC maintains a Sacred Lands Inventory. All burials, reburials, and sacred,
religious, or ceremonial sites should be recorded on the Sacred Lands Inventory
Form, which is submitted to the NAHC. The template is available online at the Cal-
trans Division of Environmental Analysis (DEA) Standard Environmental Reference
Volume 2 website under Cultural Resources Templates.

3.6.4 Sacred Items/ltems of Cultural Patrimony
Caltrans will follow the provisions of NAGPRA regarding the treatment of sacred

items or items of cultural patrimony.

3.6.5 Avoidance of Traditional Cultural Properties
Where feasible, it is Caltrans policy to avoid cultural resources that are of value to

Native Americans. Caltrans will make every effort to avoid burial areas, as well as
sacred, religious or ceremonial sites. Where such sites cannot be avoided, Caltrans
must identify Native American concerns, and agreement sought on the appropriate
treatment.

3.6.6 Access to Sacred Sites
The NAHC 1979 report to the Legislature succinctly stated, "Equally important (as

burials) to California Indians are those places of traditional, spiritual or social im-
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portance (such as prayer sites, ceremonial sites and shrines), areas important in folk-
lore and legend, or areas attributed with special or unique powers of sacredness. To
ensure that Native American culture is not lost, it is essential for Indians to have con-
tinued access to traditional sacred places, many of which are located on lands now
owned by non-Indians or are under control of various public authorities.”

Pursuant to PRC 5097.9 and where feasible and appropriate, Caltrans ensures Native
American access to such sites described above when they are located on Caltrans-
owned land or are traversed by a State highway.

3.6.7 Access to Gathering Sites
Caltrans has a program to identify gathering locations within and adjacent to the Cal-

trans right-of-way and a policy to prohibit herbicides in these areas. Caltrans Mainte-
nance, where possible, is willing to work out trimming plans that will assist in stimu-
lating the necessary plant growth. Each District has Landscape Specialists who can
work with DNACs and local Native Americans to discuss gathering and issue per-
mits. This program undergoes an annual review process resulting in an Annual Vege-
tation Control Plan.

Native Americans gathering for religious purposes or for basket weaving materials
may be issued either a Consent Letter or an encroachment permit. The appropriate
Maintenance Area Superintendent Office issues a Consent Letter if only one day for
gathering is requested. When gathering for more than one day is requested, the dis-
trict permit office may require an encroachment permit. For additional information
and requirements, see the Encroachment Permits Manual, Section 508.11.

3.6.8 Confidentiality
Native Americans often are reluctant to reveal the location of a sacred or traditionally

important site out of concern that the revelation may bring harm to that site or to the
person who revealed the site’s location, or would reveal the location of a scarce and
precious resource to a competing interest. For instance, some basketweavers do not
reveal the location of their gathering locations even to other basketweavers.

State and federal laws provide for protecting the confidentiality of this information,
and productive consultation is dependent on maintaining this confidentiality. There-
fore, if at all possible within the restraints of a given project, Districts need to develop
innovative and flexible approaches to identify areas that should be avoided, without
the requirement for complete location information. Environmental staff need to work
with design engineers on approaches that would successfully avoid these sensitive
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locations. If this is not possible, Districts must make every effort to ensure the confi-
dentiality of obtained information is only disclosed on a "need to know" basis, includ-
ing the exact locations of burials, or sacred, ceremonial or religious places.

Section 304 of the NHPA states that federal agencies can withhold from public dis-
closure information on the location, character, or ownership of a historic resource if
that disclosure may cause a significant invasion of privacy, risk harm to the resource,
or would impede the use of a traditional religious site by practitioners. When that in-
formation is developed to comply with Sections 106 or 110(f) of the NHPA, the Sec-
retary of the Interior must consult with the ACHP concerning disclosure and who
may or may not have access to that information.

Records maintained or in the possession of the NAHC or state and local agencies
that are exempt from public disclosure include those that contain information on Na-
tive American graves, cemeteries, and sacred places, and records that relate to ar-
chaeological site information, including records obtained during consultation with Na-
tive Americans (California Government Code 6254(r) and 6254.10).

3.6.9 Possession, Curation, and Display of Artifacts
It is Caltrans’ policy not to obtain human remains and associated grave artifacts, sa-

cred objects or objects of cultural patrimony. Human remains and associated grave
artifacts recovered from state lands are respectfully treated and disposed of accord-
ing to the wishes of the Most Likely Descendent, whether the human remains and as-
sociated artifacts are discovered during fieldwork or post-fieldwork in the laboratory
or during construction.

On private lands and upon consideration of the Most Likely Descendant’s recom-
mendations, the landowner determines the respectful treatment and disposition of the
human remains and associated grave artifacts.

Following NAGPRA regulations, the custody of human remains and funerary objects
discovered on federal or tribal lands goes to the known lineal descendent(s), or if lin-
eal descendants are not known, in a specified order of priority. In order of priority,
custody is with the:

1) Indian tribe, if discovered on tribal land
2) Tribe that can show the closest cultural affiliation

3) Indian tribe aboriginally occupying the land
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4) Tribe that can show a stronger cultural relationship

As defined in the NAGPRA regulations, the appropriate tribe determines the treat-
ment and disposition of the human remains. This usually is outlined in a pre-
excavation Action Plan that was developed as a result of consultation.

It is Caltrans’ policy to ensure that the appropriate traditional cultural leaders and
groups determine the treatment and disposition of sacred objects and objects of cul-
tural patrimony, as defined by NAGPRA. Although not covered by state law, sacred
objects and objects of cultural patrimony, and the collections of which they are a part,
will not be accepted for curation by curational facilities subject to NAGPRA regula-
tions. Caltrans, therefore, repatriates sacred objects and objects of cultural patrimony.
The custody of sacred objects and objects of cultural patrimony recovered from fed-
eral or tribal lands follows the order of priority specified above, and their treatment
and disposition also is outlined in a NAGPRA Action Plan.

For all other cultural artifacts retrieved during Caltrans excavations, it is Caltrans’
policy to ensure that the collections are properly curated following the federal
curation regulations (36 CFR 79) for collections obtained from federal land under an
ARPA permit, and following the State Historical Resources Commission’s guidelines
for all other collections. Caltrans will consult with appropriate Native American
groups regarding such curation plans, as outlined in 36 CFR 800. Caltrans seeks pub-
lic, private, or Native American-maintained repositories that provide secure perma-
nent storage and ready access to users.

Caltrans will not display disinterred skeletal remains, grave artifacts, or other objects
that Native Americans regard as traditionally sacred.

The appropriate Native American group must grant approval for the use of any pho-
tographs and detailed drawings of human skeletal remains, associated grave goods or
sacred objects prior to their public display, or use for interpretive or reporting purpos-
es. The documentation of human remains should be included as a separate appendix
to the main body of a report and should not be available for public distribution unless
there is a scientific or cultural interest and when the Native Americans agree to publi-
cation.
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3.7 Procedures

Use the following procedures to:

e Comply with state and federal laws, regulations and guidelines regarding Native
American cultural concerns

e Ensure Native American participation in the Section 106 process

e ldentify cultural resources within Caltrans right of way that Caltrans will seek to
protect

The procedures include those for consultation, hiring monitors, and discovery of hu-
man remains during any Caltrans activities.

District Cultural Resources staff or the District Native American Coordinator general-
ly handles Native American coordination rather than Caltrans consultants. This
avoids putting the consultant in a position of having to justify the Caltrans project or
having to speak for Caltrans on issues of a sensitive nature. A consultant, however, is
not precluded from coordination if district staff judge this to be appropriate.

For all projects that have the potential to affect resources of concern to Native Ameri-
cans, the DNAC ensures that the NAHC is notified of the proposed project by provid-
ing information either by submitting the Native American Contacts List Request
form, or by letter if more detail is necessary, with a Project Location map attached.
The template is available online at the DEA Standard Environmental Reference Vol-
ume 2 website under Cultural Resources Templates.

The NAHC will refer to the Sacred Lands Inventory file and notify the District within
10 working days of receipt if they have a record of a sacred land within the proposed

project’s Area of Potential Effects (APE); the NAHC also will provide a list of Native
American contacts for consultation regarding cultural assessments of the project area.
Depending on the preference of your district’s NAHC program analyst, this exchange

may be conducted by email, mail, or FAX.

Caltrans’ efforts to consult with Native Americans and the results of that consultation
must be summarized in the Section 106 documents used to document identification,
evaluation, or treatment of archaeological sites or Traditional Cultural Properties.
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3.7.1 Consultation
Consultation means that FHWA or Caltrans acting on its behalf confers with the

tribes and interested persons on the proposed project and its potential for impacts on
cultural resources within the project APE. Caltrans communicates any changes in the
project APE to the tribes and interested persons. If some time has passed, contact the
consulting parties again to see if any new information is available. Changes to the
project and passage of time may require renewed consultation.

Caltrans can initiate consultation by various means for instance, by letter, telephone
call, and personal visit or by a semi-annual notice. If there is no response to the ini-
tial contact, a telephone call or personal visit should be made. The amount of effort
to consult should reflect the scope of the project and the degree of cultural sensitivity
of the project APE. A phone call may be adequate. Other projects may involve more
intensive and extensive consultation. The Districts should consider contracting with
an ethnographer, if it appears appropriate to do so, if the project is complex or there
are Native American issues.

Below is an example of one type of consultation record:

CONSULTATION LOG (DISTRICT-HWY-PM [EA])

Type of Name / Caltrans
Date | Communication Representing Representative | Comments
Phone conversation, | Name, Name of tribe | Name, position Describe who con-
Face to face, FAX, or group, position tacted whom and
email, etc. (representative, trib- provide a brief ex-
al chair, etc.) planation of what

was discussed,
transmitted, etc.

Successful consultation with tribal leaders, traditional leaders or elders often requires
personal visits. A field review of high sensitivity project areas with representatives
from the local Native American community may be necessary. In general, these re-
views enhance the District's sensitivity to traditional values and land use practices, as
well as sensitivity to features that are not readily apparent to the archaeologist or doc-
umented in the historic or ethnographic literature.

When consulting, Caltrans staff shall keep in mind cultural events that may be occur-
ring throughout the year, as well the need for tribal groups to meet and discuss any
information provided them or requested from them. These activities may delay a re-
sponse. Also many tribal members or Native American consultants work on tribal
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business with Caltrans and other agencies in addition to their regular occupations, and
cannot respond within short time frames that agencies have frequently tried to impose
on them.

Districts should strive to develop optimal relationships by talking to tribal leaders and
other Native American groups and individuals and establish with them how best to
consult. Each tribe, group, or individual has different protocols for interacting with
agencies. These efforts, although perhaps extensive or intensive in the short run,
should ultimately develop a good trust relationship and smooth the way for both Cal-
trans and the tribe and other consulting parties in future consultations.

Consultation means communicating to the Native Americans the purpose of the pro-
ject, archaeological survey results, proposed excavations, and excavation results.
Their concerns regarding historic properties or other cultural resources in the project
area are solicited. Efforts should be made to work around their concerns if confiden-
tiality is an issue, as discussed in Section 3.6.8. Caltrans provides documents upon
request.

A summary of consultation must be included, or referenced if confidentiality is an
issue, in Historic Property Survey Reports, subsequent 106 documents, and environ-
mental documents as appropriate. The consultation log provided on the previous
page may be used as the basics of the summary.

3.7.2 Obtaining a Monitor
The need for a monitor is identified during consultation with the affected Native

American community. The Native American community and Caltrans confer on who
is to monitor and serve as a liaison with Caltrans. It is Caltrans policy that the num-
ber of monitors present at any one time does not exceed the actual need as determined
by the activit(ies) being monitored. If multiple communities are interested in moni-
toring, then a way to share the monitoring effort, for example alternate days, needs to
be identified.

3.7.3 Hiring a Monitor
Note: The processes described in this section are administrative, so all hyperlinks are

only accessible to Caltrans staff on the Caltrans intranet.

Three methods have been identified for contracting for Native American monitors,
although none are perfect for the purpose, and each have limitations. Efforts are on-
going to rectify these problems. Ideally, contracts would be directly with the monitor
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or with a Native American entity acting as prime. Alternatively, the monitors have
been included as sub-contractors on the archaeological or construction contracts.

CAL-Card Process

A third way, provided that the cost and need limitations are met, is through the CAL-
Card process, or absent a credit card mechanism, the process referred to variously as
the U-5000, U-5, or non-credit card process. Of the two processes, i.e., the CAL-
Card process or the non-credit card process, it is expected that the latter is more ap-
plicable unless the entity has a credit card issued from this program. The similarity
between the CAL-Card and the non- credit card processes, is that the services, plus
taxes, for either cannot total more than $4999.99. The difference is that under the
CAL-Card, the services can be of a repetitive nature as long as they do not exceed
$5,000 per fiscal year with the same vendor (i.e., individual or entity) for the same
service (e.g., monitoring). Under the non-credit card process, the contracted services
are for a single transaction, and the projected value of the service does not exceed
$5,000 or more in two fiscal years. If these limitations are not meet, the formal ser-
vice contract process (i.e., the ADM-360 process, see below) must be followed (Note:
Do not split a service or transaction to meet these limitations as this circumvents the
contracting process, and if discovered, would jeopardize the availability of this option
for this use). The Caltrans Division of Procurements and Contracts CAL-Card Re-
sources intranet website contains more information for Caltrans employees.

Formal Service Contract Process

The DNAC or project archaeologist initiates the formal service contract process by
submitting a Service Contract Request to the district’s contract unit (ADM-0360).
Unless the requested contract is with a federally recognized tribe, a non-competitively
bid justification (ADM-3007) is included in the ADM-0360 (ADM-3007) is included
in the ADM-360 package. Currently, Caltrans has a non-competitive bid authoriza-
tion and advertising exemption for contracting with federally recognized tribes for
activities associated with environmental activities that include monitoring archaeolog-
ical excavations and construction, when appropriate. CSO is pursing with Headquar-
ters Division of Procurement and Contracts a request for an exemption from competi-
tive bid and advertising for contracts with other Native Americans. But until this is
awarded, the non-competitively bid justification needs to be included in the contract
request.

Costs should be charged to the project for which the Monitor is hired.
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Monitoring Agreement
The job description, procedures, and expectations may be outlined in a monitoring
agreement. The Monitoring Agreement includes as appropriate:

Chain of command

Glossary of terms used if necessary

Locations to be monitored (include a map)

Rate of hourly pay, mileage and per diem if appropriate

Number of days prior to a monitoring start date needed for notification of that
start date

Statement whether the notification will be in writing (preferable)

Actions to be taken if the designated monitor does not show up when requested
Notation that the appropriate laws will be followed in the event that human re-
mains are unearthed

Reference to Caltrans Director’s Policies and Deputy Directives on Workplace
Violence (DP-18-R1), a Drug-Free Workplace (DD-08-R3), and Sexual Harass-
ment (DD-49-R4).

The DNAC or lead project person approves any timesheets and travel expense claims
submitted by the monitor, and submits the documents to the accounting office, ensur-
ing payment in a timely fashion. As with all contractors, unsatisfactory performance
is documented and reported to the District Environmental Branch Chief (EBC).

3.7.4 Human Remains/Associated Artifacts
The following steps must be followed to comply with PRC 5097.98 when human re-

mains, including disarticulated bone, are encountered during an archaeological exca-
vation, construction, maintenance or encroachment permit work on state owned land:

Caltrans shall cease work in the vicinity of the human remains.

The lead person on the project (for instance, field director, resident engineer,
maintenance supervisor, or permit engineer) ensures that the EBC or DNAC is
immediately contacted.

The lead person, EBC or DNAC telephones the County Coroner and the NAHC.
Although the Coroner has the ultimate responsibility to contact the NAHC, Cal-
trans calls the NAHC at this time to provide information on the discovery, and to
assure the NAHC that appropriate action is being taken. The Coroner may or may
not inspect the remains. If the Coroner inspects the remains and determines that
the remains are not Native American and/or determines they are a result of
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wrongful death, the Coroner may take possession of the remains for further in-
quiry, release them to next of kin, or order the body to be reinterred. After the
above action has been taken, work may resume on the excavation project.

o |If the Coroner determines that the remains are Native American, the Coroner noti-
fies the NAHC of the findings. The NAHC immediately notifies the Most Likely
Descendent.

e The Most Likely Descendent inspects the remains and makes a recommendation
to the lead person on the treatment of remains and associated grave goods.

e The lead person ensures that the recommendations are followed. After the appro-
priate actions are taken, the excavation work may resume.
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4.1 Introduction

This chapter discusses the general process of identifying cultural resources, those pro-
cesses that pertain to properties requiring consideration under Section 106 of the National
Historic Preservation Act (NHPA). It discusses establishing an undertaking and defining
an Area of Potential Effects (APE), then describes the types of properties requiring study,
the appropriate cultural resources staff to conduct those studies, and the process for be-
ginning background research and conducting initial surveys. It also includes a brief
general discussion of conducting evaluations and preparing documents, referring to
Chapters 5, 6, and 7 for specific direction on evaluation by discipline and resource type.
The same general process is also used for compliance with CEQA and, when state-owned
resources are involved, California Public Resources Code (PRC) 5024. Exhibit 4.1, the
Cultural Resources Process Checklist provides guidance for the initial steps in checklist
form. While it is not necessary to complete the checklist for record-keeping purposes,
some staff might find it helpful to do so.

This chapter also provides guidance on compliance with the terms of the Section 106
Programmatic Agreement (Section 106 PA)?1, which went into effect on January 1, 2014,
and the PRC 5024 Memorandum of Understanding (5024MQU)2. The Section 106 PA
governs all undertakings under the Federal-Aid Highway Program in California, which
means that all Caltrans projects with Federal Highway Administration (FHWA) involve-
ment now follow the Section 106 PA instead of 36 CFR 800, except where the Section
106 PA itself directs otherwise. The attachments to the Section 106 PA also provide gen-
eral guidance that Caltrans follows on non-federal projects. When state-owned historical
resources are located within the Project Area Limits of a project or activity that is not a
federal undertaking, the 5024 MOU and its attachments performs essentially the same
functions as the Section 106 PA.

1 First Amended Programmatic Agreement Among the Federal Highway Administration, the Advisory
Council on Historic Preservation, the California State Historic Preservation Officer, and the California
Department of Transportation Regarding Compliance with Section 106 of the National Historic Preser-
vation Act as it Pertains to the Administration of the Federal-Aid Highway Program in California,
effective January 1, 2014,

2 Memorandum of Understanding Between the California Department of Transportation and the California

Historic Preservation Officer Regarding Compliance with Public Resources Code 5024 and Governor’s

Executive Order W-26-92, effective January 1, 2015.
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Under the Section 106 PA and the 5024 MOU, Caltrans cultural resources staff who have
been trained in implementation of the Section 106 PA, meet the professional qualifica-
tions standards described in_Section 106 PA/5024 MOU Attachment 1, and have been
certified by the Cultural Studies Office (CSO) are deemed to be Professionally Qualified
Staff (Caltrans PQS) who may conduct specified activities under the Section 106 PA.

The Caltrans PQS designation applies to Caltrans staff only.

Appropriately qualified consultants, while not certified by Caltrans as PQS, may conduct
cultural resources surveys, exempt properties in accordance with Section 106 PA/5024
MOU Attachment 4, and prepare documents, as long as Caltrans PQS oversee their activ-
ities. All work under the Section 106 PA, whether by Caltrans PQS or by consultants,
must be reviewed and approved by Caltrans PQS, in addition to any other approvals, be-
fore it is considered final.

4.2 Establish Undertaking

The Project Development Team (PDT, defined in the Project Development Procedures
Manual) identifies any federal involvement on a project and determines the existence of
an undertaking subject to Section 106.

Undertaking, as defined by the 1992 amendments to NHPA, means any project, program,
or activity with federal funding or under the direct or indirect jurisdiction of a federal
agency, including federal license, permit, or approval, or administered pursuant to federal
agency delegation or approval.

Undertakings that may result in changes in the character or use of historic properties, re-
gardless of whether any such properties are known to exist, are subject to Section 106.
The federal action defines the undertaking, not the anticipated presence or absence of his-
toric properties.

When the PDT has determined that a project is an undertaking subject to Section 106, it
is the responsibility of Caltrans PQS to determine whether the undertaking can be
screened in accordance with Section 106 PA Attachment 2 (Exhibit 1.1) and Section
4.2.1, below, or if it is an undertaking requiring studies, Section 4.2.2, below. Under
CEQA and for state-only projects, the term undertaking is not used, but the process is the
same.
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Other federal agencies may have involvement that would constitute an undertaking with
or without FHWA participation. For example, a federal agency’s permit requirement,
such as a Forest Service or Bureau of Land Management use permit, would also trigger
Section 106. When CSO, as assigned by FHWA, is the lead agency, other agencies may
fulfill their Section 106 responsibilities for the undertaking by using applicable provi-
sions of the Section 106 PA, at CSO’s discretion.

4.2.1 Screened Undertakings

Not all undertakings have equal potential to affect historic properties. The Section 106
PA allows Caltrans PQS to screen certain specific types of individual undertakings with
low potential for effect, and if appropriate, to determine them exempt from further review
or consultation under Section 106. Section 106 PA Attachment 2 lists 30 classes of un-
dertakings that appropriately qualified Caltrans staff may screen; for historic bridges and
tunnels, see Exhibit 7.3 for a list of undertakings that can be screened.

Caltrans uses the same process for screened undertakings for state-only projects. For pro-
jects and activities with state-owned cultural resources there are similar classes of
projects and activities that are found in the 5024 MOU Attachment 2.

There are restrictions on the screening process:

e |t must be done in accordance with the terms of Attachment 2, and only Caltrans PQS
may conduct it.

e Only the listed undertakings, or a combination of those listed undertakings, may be
screened.

e If aproject includes any elements other than those listed, it will not qualify for
screening.

e All features of the undertaking must be identified prior to screening, and any subse-
quent changes or addition of features to the project may require that the undertaking
be re-screened.

e |f conditions must be imposed on an undertaking to ensure that potential historic
properties would not be affected (e.g., fencing to protect an archaeological site), an
undertaking will not qualify as exempt from further review.

Caltrans PQS conduct the screening by first examining the undertaking to determine if it
meets the classes of screened undertakings. They then follow one or more of the screen-
ing procedures described in Section 106 PA/5024 MOU Attachment 2, as appropriate to

the undertaking, the area, and the potential for historic properties to be present. The Cal-
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trans PQS may conduct a field review, examine project plans, consult with knowledgea-
ble people, or review relevant documents, such as previous studies, maps, or photographs
of the project area. The extent of the screening effort should be in proportion to the com-
plexity, scale, and location of the undertaking and the potential for historic properties to
be present and to be affected.

If the undertaking meets the requirements of Section 106 PA/5024 MOU Attachment 2,
and the screening process reveals there is no potential for historic properties to be affect-
ed, the Caltrans PQS may determine that an undertaking is exempt from further review.

If the project fails to meet the requirements of Section 106 PA/5024 MOU Attachment 2,
if conditions must be imposed on the project to ensure that properties would not be af-
fected, or if the Caltrans PQS determines that there is some potential for historic
properties to be affected, the undertaking is subject to further review and consultation,
and it may require cultural resources studies, as described in Section 4.2.2, below.

Caltrans PQS at any level of certification may conduct screening; however, other Cal-
trans PQS of different levels or qualifications are to be consulted as needed to ensure that
the screening process is conducted and concluded appropriately.

Caltrans PQS exercise their professional judgment in conducting the screening process,
and they must not allow either external or internal pressures to influence their decisions.
The outcome of the screening process must be objective and defensible, as conclusions
will be included in the Section 106 PA’s or the 5024 MOU’s Annual Report and are sub-
ject to audit. Failure to comply with the standards set in Attachment 2 could jeopardize
Caltrans’ continuing use of the Section 106 PA and the use of the 5024 MOU.

The Screened Undertaking memo for the project manager and files, which the Caltrans
PQS has signed, constitutes the only documentation necessary for screened undertakings
that have been determined exempt from further review. By signing this documentation,
the Caltrans PQS commits Caltrans to the finding that the undertaking qualifies as ex-
empt in accordance with Section 106 PA/PRC 5024 Attachment 2. This documentation
completes the Section 106 process for the undertaking; however, any subsequent changes
to the project may require re-screening to determine if the undertaking as modified still
meets the requirements of Attachment 2. See Exhibit 2.5 for guidance on preparing the
memao.
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4.2.2 Undertakings Requiring Studies

When Caltrans PQS determine that an undertaking may require cultural resources studies,
the Caltrans PQS forwards project to the District Environmental Branch Chief (DEBC)
and the District Heritage Resource Coordinator (HRC), who are jointly responsible for
determining which cultural resources studies are required for a given project and for co-
ordinating any required work with the appropriate cultural resources specialists. Caltrans
PQS then proceed in accordance with the direction below, beginning with defining an
APE or Study Area in conjunction with the Project Manager.

4.3 Define APE or Study Area

The Area of Potential Effects (APE) is the area within which an undertaking may directly
or indirectly cause changes in the character or use of historic properties, should any be
present. Setting an APE is a prospective activity, and the known or suspected presence or
absence of actual historic properties is irrelevant at this stage. Establishing the APE is
the first step in determining the scope of identification efforts, and it is a prelude to initi-
ating cultural resources surveys (see Chapter 2 Section 2.3.3 and Section 106 PA
Attachment 3 for additional guidance). Similarly, Caltrans follows the same process for
CEQA and PRC 5024 compliance, except that the area is called the Project Area Limits
(PAL); see Chapter 2 Section 2.7.3 for CEQA; Chapter 2 Section 2.8.2 and 5024 MOU
Attachment 3.

Under the Section 106 PA, Caltrans has been delegated the authority to set APEs, and
when the guidelines set forth in Attachment 3 are followed, project-specific consultation
with the State Historic Preservation Officer (SHPO) regarding APE and level of effort
will typically not be necessary. Similarly under CEQA and the terms of the 5024 MOU
for state-owned cultural resources, Caltrans has the authority to set PALs.

The Caltrans Project Manager and Caltrans PQS are jointly responsible for establishing
the APE and for signing the APE map for any undertakings.

In practice, it is often useful for the DEBC and HRC, in consultation with the PDT, to
designate a Study Area early in the process when detailed project information is not yet
available or project limits may be subject to change. This preliminary Study Area should
encompass all properties that could potentially end up within the APE, and it should be
revised as project details are developed. The final APE will include only those properties
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that are found to be subject to potential effects as a result of the undertaking’s final de-
sign.

An APE may encompass the right of way or an area either more or less than the right of
way, depending on the undertaking’s potential for effects. Effects to be considered can
be both direct and indirect. They may include direct effects such as physical damage to
or destruction of a property, alterations, or moving or realigning a historic property; or
they may include indirect effects such as isolating a property from its setting; visual, au-
dible, or atmospheric intrusions; shadow effects; vibrations; or change in access or use.

The guiding principle on delineating an APE is that it should be commensurate with, and
provide for, an appropriate level of effort to take into account an undertaking’s potential
for effects on historic properties.

The final APE map should be drawn to encompass the whole, or the reasonably anticipat-
ed boundaries, of historic properties that are subject to effect. APE maps must be of a
scale suitable to depict the boundaries of major project features (e.g., right of way and
edge of pavement) relative to the boundaries of any identified cultural resources.

If there is a large potential resource such as a historic district or long linear property ex-
tending into or through the APE, the entire resource must be considered as a whole, and
the property within the APE must be considered in the context of the whole property.
However, very large properties need not be recorded beyond the area reasonably subject
to effect, nor does the APE need to be extended to include entire large or complex re-
sources where potential effects on the whole would clearly be negligible. For example,
the APE would not encompass boundaries of archaeological sites that extend for a con-
siderable distance beyond the area to be affected, such as may be the case with lithic
scatters in the California desert.

The final APE map must be formally designated by the time the Historic Property Survey
Report (HPSR) is complete, and the map will appear as an exhibit in the HPSR. The
same procedures are followed for state-only projects, but the limits are called Project Ar-
ea Limits instead of APE.

For particularly complex projects, consultation with SHPO early in the scoping process is
recommended to ensure that the APE is adequate for consideration of the project’s poten-
tial effects. SHPO consultation may be initiated through the Section 106 Programmatic
Agreement and Coordination Branch (Section 106 Branch) Chief in CSO. Coordination
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with CSO is also encouraged when setting APEs that address issues of logical termini or
independent utility. In both instances, contact the CSO Section 106 Branch Chief to ar-
range for the consultation.

4.3.1 Direct APE

The Direct APE is the area that potentially would be directly and physically impacted by
the project. It is the APE most commonly used for archaeological studies; on occasion,
architectural and historical studies may be also limited to a Direct APE. Typically, this is
the right of way that will be used for the project, plus any ancillary areas subject to pro-
ject-related ground-disturbing activities, such as slope and drainage easements, storm
water detention basins, off-site biological mitigation sites requiring ground disturbance,
mandatory borrow and disposal sites, construction easements, utility relocations, access
roads, and equipment storage areas.

If any portion of an archaeological site extends into the project area and is subject
to effect, the APE will generally be extended to encompass the entire site. How-
ever, testing of such sites must be focused on areas subject to reasonably
foreseeable effects of the undertaking and should be guided by a project- or site-
specific research design. Areas unlikely to be affected should not be tested unless
compelling reasons to conduct such testing are provided in the research design.

The Area of Direct Impact, or ADI, is sometimes used to describe known areas of
planned direct impact, such as those depicted on engineering plans. It does not, however,
have any regulatory standing nor is it necessarily synonymous with the Direct APE,
which encompasses all areas with the potential for direct impact. The Direct APE, for
example, may include not only the ADI, the areas of planned disturbance as shown on
project maps, but also the right of way reasonably subject to construction activities, such
as areas where construction vehicles may operate or cause ground disturbance. When
delineating an ADI, ensure that it is entirely within the project’s overall APE.

The full extent of potential direct effects must be considered in establishing the APE, in-
cluding the depth of any proposed ground disturbance as well as the horizontal extent of
project activities.

4.3.2 Indirect APE

The Indirect APE is usually larger than the Direct APE and may extend beyond it to en-
compass additional properties that could be affected indirectly by the project. Indirect
effects may extend beyond the project’s footprint to encompass visual, audible, or atmos-
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pheric intrusions; shadow effects; vibrations from construction activities; or change in
access or use.

Not all projects have potential for indirect effects, and in such cases, built environment
and archaeological properties will have the same APE.

Indirect effects are more likely for projects that involve acquiring new right of way, con-
structing new facilities, expanding capacity, or changing land use. The first row of
properties that would be adjacent to the right of way when the project is completed
should be considered for potential for indirect effects and included in the Indirect APE if
warranted. Construction on new alignment, new interchanges, or elevated sections of
roadway may have additional potential for indirect effects that could extend well beyond
that first row of adjacent parcels.

Built environment properties are more likely than archaeological sites to be subject to
indirect as well as direct effects. However, if an archaeological site has other values be-
yond information potential, or if a proposed project has a potential to cause indirect
effects to an archaeological site, such as by creating new public access to the site, an ar-
chaeological site may be included within the Indirect APE. Traditional Cultural
Properties, and under CEQA tribal cultural resources, may also have values subject to
indirect effects, and consultation with tribes or other potentially interested parties must
then be conducted to ensure that the APE encompasses such resources.

The Indirect APE must be set to take into account potential audible and visual effects, the
proximity and use of adjoining properties, surrounding topography, and aspects of a
property’s setting.

No single rule of thumb can be followed in establishing APE limits.

The current assessor’s parcel is normally used to define the boundaries of each property,
but when a property that had a different configuration historically has been identified, the
historic boundaries should be used to define inclusion within the APE, regardless of the
current legal parcel boundaries. Large rural parcels, historic districts or landscapes, or
extensive linear systems need not be included in their entirety if project effects on the
property as a whole would clearly be negligible.
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4.4 Begin Identification

Resources identification should begin as early as possible in the planning process, once a
Study Area has been defined or an APE established. The goal of this initial phase is to:

e |dentify cultural resources that may require consideration.

e Eliminate properties that are exempt under Section 106 PA Attachment 4 or 5024
MOU Attachment 4, as applicable.

e Determine whether technical studies are needed.

e Determine what kinds and levels of expertise will be required to conduct any needed
technical studies.

Identification at this stage means determining whether any properties requiring cultural
resources studies are present and potentially could be affected by a project.

The first step is to examine the APE for the types of properties that could possibly meet
National Register of Historic Places (NRHP) criteria) without guessing or assuming in

advance which properties are significant.

The initial identification phase, therefore, needs to be broad and prospective in nature.
When the DEBC and HRC have determined that the project is an undertaking requiring
cultural studies, Caltrans PQS or appropriately qualified consultants begin the identifica-
tion process for properties within the project APE or Study Area, in accordance with the
direction below.

Identification efforts need to take into account all types of cultural resources that have
potential to be considered historic properties, but not all cultural resources have that po-
tential or require study.

The term “cultural resources” is broad, not evaluative or implying significance. It means
any tangible or observable evidence of past human activity, regardless of significance,
found in direct association with a geographic location, including tangible properties that
possess intangible values. A critical part of this early identification phase requires distin-
guishing between properties needing studies and those that do not.

Only those properties that are of a type with potential for significance require such stud-
ies. Properties listed under Section 106 PA/5024 MOU Attachment 4 as typically exempt
from evaluation may be reviewed, investigated to the extent necessary, and dismissed by
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appropriately qualified Caltrans PQS, or by consultants meeting the same qualifications,
without further review or consideration, as outlined below.

4.41 Properties Exempt from Evaluation

4411 Section 106 Programmatic Agreement Exemptions

Section 106 PA Attachment 4 identifies certain specific classes of properties as typically
not requiring recordation, evaluation, or further review. These are properties that cate-
gorically possess little potential to meet NRHP criteria. Cultural resources laws and
regulations do not require expending time and money recording and evaluating such
properties, nor is there demonstrable public benefit in doing so. It is reasonable and pru-
dent to concentrate, instead, on the identification of resources that do have potential for
eligibility.

Section 106 PA Attachment 4 lists the properties that may be determined exempt from
review and gives the professional qualifications necessary for exempting the various
property types. These include properties that are

e Type 1: Minor or ubiquitous.

e Type 2: Less than 30 years old.

e Type 3: So altered as to appear less than 30 years old.

e Type 4: 30 to 50 years old.

e Type 5: Moved within the past 50 years.

e Type 6: Substantially altered properties that are over 30 years old.

e Type 7: Post-World War Il builders’ houses and housing tracts

Only appropriately qualified Caltrans PQS (see Section 106 PA Attachment 1), and con-
sultants who meet the same standards at the appropriate level, are authorized to exempt
properties under Attachment 4. Consult the attachment for the full definition and listing
of exempt properties, but in summary, properties that may be determined exempt.

Caltrans PQS at the Co-Principal Investigator level and above, and at the architectural
historian level and above, and qualified consultants meeting the same standards, are au-
thorized to exempt architectural and historical properties under types 1, 2, and 3. Only
Caltrans PQS at the architectural historian level and above, and qualified consultants
meeting the same standards, can exempt properties under types 4, 5, and 6.
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The process for determining that properties qualify as exempt usually will require mini-
mal effort, often just a quick review of existing documentation such as assessor’s records
or maps, a walkover, or a windshield survey. Other times, it may require more research,
detailed investigation, or consultation with other specialists to determine whether or not a
property qualifies as exempt.

Once appropriately qualified Caltrans PQS or qualified consultants have exempted prop-
erties in the APE, the properties can be dismissed without further review or
consideration. The decision does not require explanation or property-by-property docu-
mentation, only the professional judgment of appropriately qualified Caltrans PQS or
consultants.

Use Section 106 PA_Attachment 4 carefully, noting the exceptions and qualifying word-
ing. Itis especially critical to note that the listed properties are not exempt if they do not
meet the criteria in Attachment 4.

If the Caltrans PQS or qualified consultant can reasonably determine that a property has
potential to possess significance or if it could potentially contribute to the significance of
a larger property such as a historic district or landscape, it is not exempt.

Consultants shall be expected to meet the same standards and requirements as Caltrans
PQS; they should not be held to either a greater or lesser level of effort than Caltrans PQS
in exempting properties. Neither consultants nor Caltrans PQS are required to record or
document exempt properties in any way, except as they responsibly deem necessary. Ex-
empt properties need not be listed, mapped, or evaluated, nor should they be individually
addressed in the technical studies. A statement that “consistent with Section 106 PA At-
tachment 4, properties/ other properties are exempt from evaluation,” is all that is
required to be included in the technical studies.

If the Caltrans PQS or consultant determine, for good and sufficient reason, that individ-
ual recordation of an exempt property is warranted, the level of documentation should be
commensurate with the nature of the property. In some situations, there may be a profes-
sional or ethical responsibility to record a resource that is exempt under the Section 106
PA, such as when it is required by an Information Center. Documentation may also be
appropriate in other instances, such as to avoid the later “discovery” of an exempted ar-
chaeological feature during construction. In that case, archaeological site record forms
(e.g., DPR 523 Primary Record Form and Location Map), or database entry may consti-
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tute an adequate record. In general, however, exempt properties do not warrant any level
of recordation.

In situations where the Section 106 PA does not apply, such as on Tribal Lands, the Cal-
trans PQS or qualified consultant should use a Letter Report. See Exhibit 6.1 for
guidance. Letter Reports are used solely for exempting properties from evaluation when
the Section 106 PA does not apply; they are not used for any other purpose.

Do not discuss exempt properties in the HPSR, as in accordance with the Section 106 PA,
SHPO does not review Caltrans findings of properties that have been exempted. Evi-
dence that Caltrans has used the exempt properties stipulation of the Section 106 PA
typically can be handled by simply checking the appropriate box of the HPSR form or by
including the statement, “consistent with Section 106 PA_Attachment 4, properties/ other
properties are exempt from evaluation,” in a narrative text version of the HPSR (See
Exhibit 2.6). Public Resources Code 5024(a) and (b) requires Caltrans to inventory the
structures it owns. For this reason, when Caltrans-owned resources are exempted from
further evaluation, a copy of the HPSR, or Historical Resources Compliance Report
(HRCR) for state-only projects with the appropriate checked box or exempting statement,
needs to be sent to the Chief of the Built Environment Preservation Services Branch
(BEPS) in CSO. See Exhibit 2.14 for guidance on completing HRCRs.

Contact the CSO Section 106 Branch Chief for any questions concerning the applicability
of the Section 106 PA Attachment 4 to specific properties.

Interstate Highway Exemption

Pursuant to federal law, under 23 USC 103(c)(5)(A)-(C), the Interstate Highway System
is exempt from Section 106, except for individual elements that have been determined by
the Secretary of Transportation to have national or exceptional historic significance and
are considered historic properties for Section106 and Section 4(f) purposes. The exemp-
tion embodies the view that the Interstate System is historically important, but only
certain particularly important elements of that system... The exemption takes no position
on the eligibility of the Interstate System as a whole.”

See Chapter 2 Section 2.2.7 for a discussion of this exemption. Much of the Interstate

Highway System in California is already exempted from evaluation because it meets the
conditions outlined in Section 106 PA Attachment 4. In a few cases, however, portions
of the system that are 50 years old or older may have historic values other than associa-
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tion with the Interstate Highway System. Contact the CSO Section 106 Branch Chief for
any questions concerning the applicability of this Exemption.

The Interstate Highway exemption is for federal undertakings only and does not exempt
Caltrans from compliance with CEQA, PRC 5024 or other state laws and regulations.

On occasion it may be necessary to evaluate portions of the Interstate System that do not
meet the conditions outlined in Section 106 PA Attachment 4, and that may have historic
values other than association with the Interstate Highway System.

441.2 PRC 5024 MOU Exemptions

State-owned cultural resources may be exempt from evaluation when they meet the crite-
ria outlined in 5024 MOU Attachment 4. The difference between the Section 106 PA and
the 5024 MOU is that Resource Types 3 through 7 in Attachment 4 need to be recorded
on an abbreviated DPR 523A Primary Record that is either included in or created by the
Caltrans Cultural Resources Database (CCRD). This recordation is required for Caltrans
property management purposes, such as planning for future surveys and survey updates.

See Exhibit 4.4 for information on recordation.

4.4.2 Properties Requiring Study

When a project area may contain properties that are not exempt under Section 106 PA
Attachment 4 and therefore require studies, the DEBC and HRC must consider the nature
of the potential historical associations to determine the level of identification effort and
evaluation, as well as which cultural resources specialists will be required to conduct the-
se activities. Appropriately qualified Caltrans PQS or consultants shall then proceed with
identification efforts.

The Caltrans PQS or consultant shall make a reasonable and good faith effort to identify
historic properties. This effort may include:

e Background research.

e Consultation with knowledgeable individuals.

e Oral history interviews.

e Field survey.

e Consultation with Native Americans who may attach religious and cultural signifi-
cance to properties in the project area.
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The effort shall take into account past planning, research, and studies; the magnitude and
nature of the undertaking; the degree of federal or state involvement; the nature and ex-
tent of potential effects on historic properties; and the likely nature and location of
potential historic properties.

Project areas that had been previously surveyed may require resurveying under certain
circumstances, such as when conditions have changed, earlier studies do not appear ade-
quate for the current undertaking, or previously surveyed properties have since turned 50
years old. The passage of time, changing perceptions of significance, past errors of
judgment, or reduction in the number of similar resources may all be cause for resurvey-

ing.

Cultural resources may be found significant for a variety of reasons that include their his-
tory, architecture, archaeology, engineering, and cultural associations as defined in the
NRHP Criteria for Evaluation. The following discussion divides the universe of cultural
resources into broad categories that correspond with the types of expertise typically need-
ed to evaluate such properties. Those categories include:

e Prehistoric archaeological resources: evaluated by prehistoric archaeologists, in con-
sultation with Native Americans.

e Historical archaeological resources: evaluated by historical archaeologists, some-
times in collaboration with architectural historians.

e Built environment resources: evaluated by architectural historians, and sometimes by
historical archaeologists in collaboration with architectural historians.

e Traditional Cultural Properties and under CEQA tribal cultural resources: evaluated
by prehistoric archaeologists or ethnographers in consultation with Native Americans,
historical archaeologists, or architectural historians, depending on the property’s po-
tential values.

4.4.21 Prehistoric Archaeological Resources
Prehistoric archaeological resources are typically sites, activity areas, and ruins either

predating or immediately postdating non-Native American entry into the region, charac-
terized by material residues of substantially Native American origin. Prehistoric
archaeologists are the cultural resources professionals who are trained to investigate these
sites.

Prehistoric archaeological remains may be in the form of deposits of cultural material or
features found in ground or on its surface, or they may be districts composed of groups of
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prehistoric archaeological sites. Specialists trained in the field of prehistoric archaeology
should record these resources during archaeological surveys and evaluate them as neces-
sary.

Prehistoric archaeological sites are typically distinguished from isolated finds by criteria
such as the density of cultural materials present. Sites generally have concentrations of
material that can be distinguished from isolates and extensive very low density scatters
(so-called "background noise™) common in some parts of the state such as the Modoc
Plateau and Long Valley. Isolates are exempt properties that generally do not merit re-
cordation, as discussed above in Section 4.4.1. Their notation in the Archaeological
Survey Report (ASR), without formal recordation, typically exhausts the research value
and potential significance of isolates; see Exhibit 5.1 for additional guidance.

Qualified prehistoric archaeologists evaluate prehistoric archaeological resources, in con-
sultation with Native Americans. Chapter 5 provides guidance on the procedures to
follow in recording and evaluating prehistoric archaeological resources.

Some sites may have traditional cultural values or other intangible values ascribed to
them by Native Americans. Prehistoric archaeologists incorporate these values into the
site's identification and as prescribed during consultation. The expertise of a Caltrans
PQS or consultant with training or experience in ethnography or other specialty may be
required. Some sites with traditional cultural values may meet the definition of a Tradi-
tional Cultural Property, or under CEQA a tribal cultural resource (see below).

The value that Native Americans may ascribe to a site because of burials or skeletal re-
mains transcends the NRHP criteria. Consultation with Native Americans on the
appropriate treatment of the burials or remains and associated objects must occur. This
consultation is conducted by a prehistoric archaeologist, usually in tandem with studies
conducted on an archaeological site. Chapter 3 provides further discussion addressing
sites with Native American traditional cultural values and human remains and Native
American Traditional Cultural Properties or under CEQA tribal cultural resources.

4.4.2.2 Historical Archaeological Resources
Historical archaeological resources are sites, activity areas, cultural landscapes, and ruins

of buildings and structures, where the location itself possesses archaeological value, re-
gardless of the significance of any existing standing building or structure. They are
properties that possess some kind of cultural deposits or complex of features, whether
subsurface or buried, whose primary value is in archaeological research.
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Qualified historical archaeologists evaluate historical archaeological sites and activity
areas. Qualified architectural historians or historical archaeologists, or both as a team,
may evaluate other resources such as landscapes, cemeteries, battlegrounds, mines, ca-
nals, roads, trails, farms, and ruins, depending on the applicable potential NRHP criteria.
Examples of ruins would include a building without a roof and with two or more col-
lapsed or missing walls, an abandoned ditch system that can no longer convey water, and
the foundations of a gold mining and milling operation. Chapter 6 provides guidance on
the procedures to follow in recording and evaluating historical archaeological resources.

Historical archaeological resources should be noted in the ASR and formally recorded if
appropriate. Some types of historic deposits and features are exempt properties that gen-
erally do not merit recordation, evaluation, or further review, as discussed above in
Section 4.4.1. The lack of clearly defined associations, loss of integrity, or very low den-
sity of materials can distinguish these from historical archaeological resources. Some
examples of exempt properties are refuse materials tossed by the roadside, isolated histor-
ic items, and mixed deposits of modern and historic materials.

44.2.3 Built Environment
The built environment consists of intact buildings, structures, objects, and associated fea-

tures; non-archaeological sites, and districts composed of these resources. Most built
environment properties can be identified when conducting a windshield, or reconnais-
sance, survey; others become apparent through background research. Built environment
properties typically are visible in aerial photographs and appear on APE maps that delin-
eate buildings and structures by their footprints.

The built environment includes resources such as designed and vernacular landscapes,
cemeteries, mines, locations of important historic events such as treaty signings, and oth-
er locations. When these properties may include historical archaeological or other
cultural values, their evaluation may require the collaboration of architectural historians
and historical archaeologists.

Qualified architectural historians record and evaluate built environment resources. There
are instances where qualified historical archaeologists may also record and evaluate built-
environment resources. When these properties may include historical archaeological or
other cultural values, their evaluation may require the collaboration of architectural histo-
rians and historical archaeologists. Chapter 7 provides guidance on the procedures to
follow in recording and evaluating built environment resources.
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Some built environment property types do not merit recordation, as discussed above in
Section 4.4.1.

4.4.2.4 Traditional Cultural Properties and Tribal Cultural Resources
Traditional Cultural Properties (TCPs) are a special category of cultural resources that are

associated with the traditional cultural practices or beliefs of a living community. They
may consist of buildings, structures, objects, sites, or districts that are rooted in a tradi-
tional community's history and are important in maintaining the continuing cultural
identity of that community. TCPs may also be the locations of important events that con-
tain no physical remains, such as a location associated with the traditional beliefs of a
Native American group about its origins, cultural history, or the nature of the world.
They are typically identified through background research and oral testimony. “Proper-
ties that have achieved significance only within the 50 years preceding their evaluation
are not eligible for inclusion in the Register unless *sufficient historical perspective exists
to determine that the property is exceptionally important and will continue to retain that
distinction in the future.” (National Register Bulletin 16A: How to Complete the National
Register Form) This is an extremely important criteria consideration with respect to tradi-
tional cultural values. A significance ascribed to a property only in the past 50 years
cannot be considered traditional.” (National Register Bulletin 38) A property needs to
meet the definition above and be evaluated and determined to be eligible for the inclusion
in the NRHP to be a TCP.

Most properties that will qualify as TCPs are Native American TCPs, which are most ap-
propriately evaluated by prehistoric archaeologists who have training or experience in
ethnography, in consultation with Native Americans. National Register Bulletin 38 of-
fers guidance on the identification and evaluation of TCPs. See also Chapter 3.

Effective in 2015, under CEQA there is a new category of historical resource called a
tribal cultural resource, which is defined in PRC 21074(a). The statute identifies a tribal
cultural resource as a CRHR or local register eligible site, feature, place, cultural land-
scape or object that has cultural value to a California Native American tribe. The process
of identifying tribal cultural resources is the same as for Traditional Cultural Properties,
as explained above.

To date, very few non-Native American TCPs have been identified in California, alt-
hough some potential properties have been evaluated, and in consultation with the SHPO,
determined to be not eligible for inclusion in the NRHP. Potential TCPs should be re-
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ferred to the appropriate cultural resources specialist, who will consider whether a poten-
tial TCP may be present, requiring recordation and evaluation.

4.5 Background Research

Background research is conducted prior to reconnaissance or windshield surveys as a
means to guide identification efforts within the APE. It includes reviewing previous sur-
vey efforts, existing information on known historic properties, and any data concerning
possible historic properties not yet identified. The scope of the background research will
depend on the

e Magnitude of the undertaking,

e Extent of potential effects to historic properties,

e Relevance of previous cultural studies in the vicinity,

e Availability of documentary or oral information, and

e Number and types of properties that can be reasonably anticipated.

For screened undertakings listed in Section 106 PA Attachment 2, the Caltrans PQS will
conduct the level of background research necessary to determine whether an undertaking
is exempt from further review or consultation under Section 106. It may require a field
review, examination of project plans, consultation with knowledgeable people, or review
of relevant documents, such as previous studies, maps, or photographs of the project area.
The extent of the screening effort should be in proportion to the complexity, scale, and
location of the undertaking and the potential for historic properties to be present and to be
affected. See Section 4.2.1, above for a description of the screening process.

In all cases where cultural resources identification efforts are required for a project, cer-
tain minimum levels of background research must be carried out, and more detailed
research will be conducted as necessary. See Exhibit 4.2 for standard sources of infor-
mation that may be useful in conducting this research. The results of the research will be
documented and used to identify the potential existence of cultural resources in the APE
or Study Area and to determine what additional identification and evaluation measures
may be required.
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4.6 Initial Surveys

4.6.1 Reconnaissance Surveys

Reconnaissance, or windshield, surveys are a visual inspection, typically a first walk-
through or drive-through, of a project’s APE or Study Area. They can provide evidence
or an indication of the presence or absence of properties requiring study and of the pro-
ject’s potential to have an effect on historic properties. They may be conducted to

e Help determine whether an undertaking can be screened,
e Exempt properties that will not require evaluation, and
e Verify the extent of modern ground disturbance.

In addition, they may be used to verify the presence of resources identified through back-
ground research and to identify any additional properties that may require consideration.

These surveys, along with preliminary research, can provide information on the likeli-
hood of cultural resources requiring study within a given corridor for comparison among
project alternatives. The Caltrans PQS should convey to the DEBC in a memorandum:
the results of the reconnaissance survey and any relevant background research, and rec-
ommend any additional work that will be required.

4.6.2 Native American Consultation

The purpose of Native American coordination is to identify during the project’s initial
survey phase any potential resources with Native American values and any issues of Na-
tive American concern relating to the undertaking's potential effects on historic
properties. Qualified prehistoric archaeologists or the District Native American Coordi-
nator (DNAC) should seek information from individuals and organizations likely to have
knowledge of potential resources with Native American values in the project APE or
Study Area. Any Native American concerns that may require attention should be identi-
fied during this initial survey.

Following the procedures described in Chapter 3, the prehistoric archaeologist or the
DNAC will initiate contacts with potentially interested Native American groups and the
Native American Heritage Commission (NAHC). Good faith efforts to contact Native
American groups may entail telephone, in person, or written contacts, depending on the
complexity of a project and the rapport established with particular groups. The NAHC is
to be contacted for information about any resources listed in their Sacred Lands files.
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4.6.3 Field Surveys

This section provides general guidance regarding archaeological and built environment
field surveys. Chapters 5, 6, and 7 provide specific direction by discipline and resource
type on survey methods and report preparation.

If a field survey is not necessary for a particular project, document the reasons in a memo
and place it the project file, and if appropriate, attach it to the HPSR.

4.6.3.1 Archaeological Surveys
The purpose of an archaeological survey is to identify and record all resources in the APE

or Study Area that meet the NRHP definition of an archaeological site. In accordance
with Caltrans policy, appropriately qualified Caltrans PQS or qualified consultants meet-
ing the same criteria need to survey nearly all ground-disturbing projects in the field for
archaeological resources. An archaeological survey is always conducted unless it can be
shown that all ground surfaces have undergone substantial modern disturbance, or the
APE or Study Area has been previously surveyed to appropriate standards. Plowed fields
and graded areas should be surveyed, because undisturbed portions of sites may still exist
within those areas. In some urban areas, where no original ground surface is exposed,
background research should be conducted to determine whether previously recorded sites
are known, and to identify the potential for buried sites that may require identification
measures other than a pedestrian archaeological reconnaissance survey, e.g., a geo-
archaeological survey or remote sensing. See Chapters 5 and 6 for detailed discussion of
prehistoric and historical archaeological survey methods.

4.6.3.2 Built Environment Surveys
The purpose of a built environment survey is to identify and record, and also to evaluate,

all built environment resources within the APE or Study Area that have any potential to
meet the NRHP criteria. The built environment survey will consider buildings, struc-
tures, objects, districts, and non-archaeological sites for NRHP eligibility under criteria
A, B, and C, and in rare circumstances, under Criterion D, and simultaneously consider
whether the properties meet similar criteria as historical resources under CEQA. Evalua-
tion is an integral component of built environment surveys, not separate from the
identification and recordation process, and not subject to deferral to a later stage of the
project. Field surveys of the built environment consequently follow a different path from
archaeological surveys, consisting of a single continuous process from identification
through evaluation.
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Under Section 106 PA Attachment 4, architectural historians may determine to be exempt
from evaluation or further review built environment properties that categorically possess
little potential to meet NRHP criteria. Exempt properties do not typically require any
level of recordation.

Previous recordation of exempt properties, including assignment of trinomials that was
done in the course of an archaeological survey does not obligate architectural historians
to evaluate those properties.

See Chapter 7 for further details on built environment survey methods.

4.6.3.3 Survey Access
When it is necessary to enter private property, permission must be first obtained from

property owners or tenants. For survey access to certain public lands, also, permits may
be required.

Under Caltrans policy, District Right of Way handles all access requirements involving
private lands. The DEBC should designate a single cultural resources staff person for
each project to coordinate with Right of Way staff regarding access permission for all
advance studies. Staff shall carry copies of any rights of entry paperwork into the field.

Not all surveys require access onto the property. Built environment surveys can often be
conducted from the public right of way, without entering private property or restricted
areas, and neither residential back yards nor building interiors need be entered or exam-
ined in the normal course of a survey. On occasion, such as when surveying large parcels
or complex properties, it may be necessary to enter private property or restricted public
property in order to survey the area adequately. At such times, right of access to that
property must first be obtained.

4.6.3.4 Field Safety
Caltrans staff and consultants conducting field surveys on Caltrans and local assistance

projects must be familiar with Caltrans safety policies and procedures for field trips, visit-
ing construction and maintenance sites, and field surveys. These policies and procedures
are found in the

e (Caltrans Safety Manual, particularly Chapter 5 sections 5.08 and 5.13 and the Code of
Safe Practices for Field Trips (Appendix A)
e Caltrans Construction Manual, Chapter 2, sections on Safety and Traffic.
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e (Caltrans Surveys Manual, Chapter 2 (Safety), and the Caltrans Code of Safe Survey-
ing Practices

In addition, Caltrans office staff visiting projects in the field must be familiar with the
Caltrans Safety Manual, Chapter 5 sections 5.08 and 5.13 and the Code of Safe Practices
for Field Trips (Appendix A) and provide this information to others visiting in the field,
such as staff from partner agencies, consulting parties, and others who need to visit con-
struction, maintenance and field survey sites.

The “buddy system” is strongly encouraged for fieldwork, and staff always should ensure
they know how to get help promptly in an emergency. In some areas, it is advisable to
check in with the local law enforcement agency before beginning work.

A first aid kit, cell phone, and drinking water should always be kept on hand, and other
safety equipment may be in order if special hazards exist. When working with heavy
equipment or along the roadside, all staff must wear OSHA-approved hard hats, sturdy
shoes, and safety vests.

The Caltrans Safety and Surveys Manuals cover most potential hazards encountered dur-
ing surveys, but hazardous wastes and other unsafe physical conditions may also be
encountered at some built environment properties or historical archaeological sites.

Properties associated with industrial activities may contain chemical contamination or
toxic waste, and dangerous substances used in industrial processes may remain at a site or
in the soil. The possible presence of such substances is not always revealed in back-
ground research, so it is best to consider soils at any industrial processing area as
potentially contaminated and to avoid substances in containers or leaching from the soil.
Suspected toxic wastes must be reported to the District Hazardous Materials Coordinator.
Care must also be taken when working in agricultural areas, as herbicides and pesticides
sprayed on farm fields may leave toxic residues for several days after spraying.

Wells, mineshafts, and other depressions can pose considerable risk to surveyors.
Mineshafts can be hundreds of feet deep and are often obscured by brush or debris. They
may contain contaminated air, gases, or unstable structural members or walls. Surveyors
should avoid walking over piled debris or into dense stands of vegetation that may ob-
scure such deep depressions. Entry into dilapidated buildings should also be avoided, as
they may contain deteriorated and weakened structural members and unsafe wooden
floors or stairs.
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If a property owner or tenant objects to survey activity, or if a situation appears to pre-
sent any threat, staff must leave the property immediately.

Safety of employees and good relationships with the public are both prime considerations
while conducting surveys or other fieldwork. Any safety factors or access restrictions
that limit a surveyor’s ability to conduct a full survey may be explained in the technical
document.

All surveys and other fieldwork shall be conducted in keeping with the Caltrans Code of
Safe Surveying Practices.

4.6.4 Recordation

Record prehistoric and historical archaeological sites in detail during the identification
process, following the procedures described in chapters 5 and 6. Archaeological proper-
ties and features that are exempt under Section 106 PA_Attachment 4 are not required to
be recorded; however, under certain circumstances, such as those described in Section
4.4.1 above, the Caltrans PQS or consultant conducting the survey may determine that
some minimal level of recordation is appropriate, commensurate with the nature of the

property.

For built environment properties, recordation is begun during identification but not com-
pleted until later, during the evaluation stage, in order to include the evaluative
component. Guidance for recordation of built environment properties is provided in
Chapter 7. Built environment properties that are exempt under Section 106 PA Attach-
ment 4 do not require any level of recordation, nor do they warrant any mapping or
listing. If the Caltrans PQS or consultant conducting the survey deems any recordation
necessary because of circumstances, it should be minimal and commensurate with the
nature of the property.

For all property types, recordation must include careful delineation of boundaries to en-
sure that they are adequate for consideration of project effects. Generally, boundaries
should be drawn to include the entire property, even when portions of a property fall out-
side the initial APE or Study Area (see Section 4.3 for discussion of APEs). The APE or
Study Area normally should be expanded to include the known or reasonably anticipated
boundaries of a property, but it is not always necessary to include entire large or complex
resources where potential effects on the whole would clearly be negligible.
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Inclusion in the APE does not mean that all portions of properties must always be fully
recorded. Portions of an archaeological site outside of the proposed right of way that are
not subject to direct effect may often be adequately described for the purposes of the un-
dertaking based only on what is known about them from previous surveys or
documentary evidence. Similarly, for large properties such as potential historic districts
or long linear resources, defining the overall extent, general configuration, and major
characteristics of the property may be adequate description of the property as a whole,
without recording specific features outside the area subject to effect.

Questions about appropriate levels of recordation may be referred to the CSO Section
106 Branch Chief.

4.6.5 Reporting

The Screened Undertaking memo to the project manager and for the project files consti-
tutes the only documentation necessary to complete the Section 106 process for screened
undertakings that have been determined exempt from further review in accordance with

Section 106 PA Attachment 2.

Properties determined to be exempt from evaluation under Section 106 PA Attachment 4
need only the statement, “consistent with Section 106 PA Attachment 4, properties/ other
properties are exempt from evaluation,” included in the technical studies. Do not discuss
exempt properties in the HPSR, as Caltrans does not request SHPO concurrence in this
finding. Evidence that Caltrans has employed the properties exempt stipulation of the
Section 106 PA can typically be handled by checking the appropriate box of the short-
form HPSR (see Exhibit 2.6), or by adding the statement, “consistent with Section 106
PA Attachment 4, properties/ other properties are exempt from evaluation,” to the narra-
tive version of the HPSR.

The results of cultural resources surveys will be reported in the appropriate technical
studies. Normally, archaeological survey results will be reported in an Archaeological
Survey Report (ASR) (see Chapter 5), while the evaluation of both historical archaeolog-
ical sites and built environment properties may be reported in a Historical Resources
Evaluation Report (HRER), which may be a single combined document, if appropriate
(see Chapters 6 and 7 and Exhibit 6.2).
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4.6.6 Report Review and Distribution

4.6.6.1 Peer reviews
Peer review is the single most important step in ensuring quality control for work done

under the Section 106 PA. Peer reviews are conducted

To ensure that reports are adequate,

Professional standards met,

Conclusions acceptable and supported by evidence, and
Format and content guidelines followed.

They are useful in improving the general quality of reports, sharing information between
authors and reviewers, and promoting relative consistency in style and content. Exhibit
2.11 Table C contains information on the Caltrans PQS levels that are required for peer
review of cultural resources documents, while Exhibit 2.13 provides guidelines for con-
ducting peer reviews. Reviews always must be respectful, constructive, and honest, in
accordance with these guidelines.

Caltrans PQS certified in the appropriate discipline and level must peer review all reports.
If needed, districts may forward reports to CSO or to another District for peer review by
qualified staff. Peer reviews should receive the highest priority in work assignments and
should be conducted as promptly as possible, taking no longer than 15 working days,
preferably 10 days or less.

4.6.6.2 Report Approvals
Following peer review, as outlined in Exhibit 2.11 Table C, Caltrans PQS must review

and approve all documents prepared for undertakings that come under the terms of the
Section 106 PA - regardless of their origin — for quality of reporting, soundness of con-
clusions, and compliance with the Section 106 PA. This review is essential to the quality
assurance required by the Section 106 PA, and it cannot be delegated.

After satisfactory Caltrans PQS review, DEBCs are responsible for reviewing and ap-
proving all documents prepared under their jurisdiction, including reports prepared by
CSO on their behalf, for any other departmental concerns. DEBCs have 10 working days
after receipt to review and approve CSO-prepared reports. If CSO does not receive
comments within that period, CSO may assume that the District has approved the docu-
ment. Similarly, CSO Branch Chiefs are responsible for reviewing and approving
documents prepared under their direction when the documents are not specifically related
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to district project, such as evaluation of headquarters facilities, or work requested by oth-
er headquarters divisions.

4.6.6.3 Transmittal of Documents
Caltrans transmits documents to SHPO and CSO or retains them in the District as di-

rected by Chapter 2, in accordance with the stipulations of the Section 106 PA, and for
state-owned cultural resources, in accordance with the stipulations of the 5024 MOU.
The Districts send one copy of each transmitted document and copies of all related corre-
spondence to CSO for filing. If state-owned cultural resources are involved, for PRC
5024 purposes send a copy of the transmittal letter that identifies the state-owned proper-
ties and the outcome of the evaluation to the BEPS Branch Chief in CSO. Provide copies
of archaeological reports and site records to the appropriate Information Center. Built
environment studies and records are evaluative documents, and are thus not transmitted
directly to Information Centers but instead SHPO forwards them there following concur-
rence in the findings.

Transmittals may be hard copy or electronic submittals, depending on a document’s con-
tent and complexity and the needs of the review agencies. A transmittal letter that clearly
states the purpose of the submittal, the conclusions being presented, and the regulatory
action being requested must accompany the documents. See Exhibit 2.12 for examples of
transmittal letters and memos (e.g., No Historic Properties Affected, Eligible Historic
Properties, Caltrans to SHPO: Initial Consultation for Adverse Effect, Caltrans to SHPO:
Initial Consultation for Adverse Effect, Caltrans to SHPO: Initial Consultation for Ad-
verse Effect.

4.7 Cultural Resources Evaluations

When resources could be affected by an undertaking, they must be evaluated for their eli-
gibility for the NRHP, unless they qualify as properties exempt from evaluation under
Section 106 PA/5024 MOU Attachment 4, or they can be protected by Environmentally
Sensitive Area designation, in accordance with Section 106 PA/5024 MOU Attachment
5. All other properties subject to effect must be evaluated.

4.7.1 Requesting Evaluations
The DEBC, in consultation with the PQS, is responsible for requesting any required eval-
uations of resources that are subject to effect by a proposed undertaking.
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Evaluations of cultural resources must be conducted by Caltrans PQS meeting the appro-
priate level of professional qualifications, as detailed in Section 106 PA/PRC 5024 MOU
Attachment 1, or by consultants meeting the same professional standards. As described
in Section 4.4.2, above, prehistoric archaeologist Caltrans PQS or consultants evaluate
prehistoric archaeological sites using the guidance offered in Chapter 5; historical ar-
chaeologist Caltrans PQS or consultants evaluate historical archaeological sites using the
guidance in Chapter 6; and architectural historian Caltrans PQS or consultants evaluate
buildings, structures, objects, non-archaeological sites, and districts composed of such
resources using the guidance provided in Chapter 7. Specialists may work individually or
in collaboration with other specialists, depending on the kinds and complexity of proper-
ties involved and on any multiple values that may be present. See Exhibit 1.6 for
guidance in determining which Caltrans PQS or consultant specialists are needed for
studies of the various cultural resources types.

Requests to CSO, other districts, or consultants for studies, including evaluations, should
be accompanied by

e Project description,

e Mapping, and schedules;

e EXxisting background and survey information; and
e Copies of any previous studies of the project area.

Adequate time must be allotted for evaluations in project development schedules, particu-
larly for project areas containing a large number of properties or complex resources or
when archaeological excavation programs may be required to complete the evaluations
(see Exhibit 2.3).

4.7.2 Conducting Evaluations

Evaluations of the resources that have been identified within a project APE are conducted
to determine whether they are eligible for the NRHP and whether they are historical re-
sources under CEQA. National Register Bulletin 15: How to Apply the National Register
Criteria for Evaluation provides the basic guidance Caltrans uses for determining signifi-
cance and assessing integrity when evaluating cultural resources for NRHP eligibility.
Properties must be evaluated in a Historical Resources Evaluation Report (HRER) or an
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Archaeological Evaluation Report (AER) and the appropriate DPR 5233 forms. The DPR
523 series of inventory forms have been adapted for Caltrans use; the Caltrans DPR 523
form templates are available on the Caltrans Standard Environmental Reference Volume
2-Cultural Resources (SERv2) website.

The evaluation must contain substantive information on each property, including a physi-
cal description, significance finding (eligible or ineligible for the NRHP), justification
and evidence for the finding, photographs, and a map. For properties found eligible, it
must also cite the applicable NRHP criteria and explain how the criteria apply, define
boundaries, list period of significance and level of significance (local, state, or national),
and if appropriate, identify the property’s contributing and noncontributing elements, in-
cluding setting. NRHP boundaries must be depicted on the APE maps. See Exhibit 2.15
for guidance in preparing summaries of these essential elements of eligibility determina-
tions. For CEQA purposes, the evaluation must also cite the applicable California
Register of Historical Resources criteria that qualify the property as a historical resource
under CEQA.

Eligibility information is contained in the HPSR, supporting technical reports (HRER or
AER), and DPR 523 forms for the resources being evaluated and those findings presented
in the HPSR, except when all potential values of an archaeological site can be protected
by the establishment of an Environmentally Sensitive Area (ESA). In that case, Section
106 PA/5024MOU Attachment 5 allows the site to be treated as eligible for the purposes
of the undertaking without conducting a formal evaluation (see Chapter 2, Section 2.4.3).

With CSO’s approval, identification and evaluation may sometimes be phased where
there are many project alternatives or where access is restricted pending right-of-way ac-
quisition. The FHWA, Advisory Council on Historic Preservation, and SHPO all
discourage unnecessary excavation of archaeological sites because of costs and to avoid
impacts to sites that would otherwise not be affected. Thus, the phased approach to eval-
uation ensures that excavation is limited to sites within the selected construction
alternative rather than being extended to all alternatives under consideration.

Under the Section 106 PA, the Caltrans district now determines eligibility. Consequent-
ly, Caltrans PQS will state that properties are or are not eligible, rather than saying that

3 Department of Parks and Recreation (DPR 523) inventory forms that are used for recording and eval-
uating forms within the state for submittal to the Office of Historic Preservation and the California
Historical Resources Information System (CHRIS) regional information centers.
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they appear so. Consultants will continue to conclude that properties appear eligible or
not eligible, but when Caltrans transmits the finding, the transmittal letter will state that
Caltrans finds properties either eligible or not eligible.

Detailed discussion regarding what constitutes appropriate level of documentation is con-
tained in Chapter 5 for prehistoric archaeological resources, Chapter 6 for historical
archaeological resources, and Chapter 7 for built environment resources.

4.8 Cultural Resources Study Documents

Cultural resources study documents should be prepared as efficiently and effectively as
possible, taking advantage of opportunities to streamline document preparation. Among
those opportunities are the use of existing overviews instead of redoing research and cre-
ating new text, and the combination of related documents when feasible, for greater
efficiency.

4.8.1 Using Existing Documents

Instead of rewriting general historical contexts, it is acceptable to excerpt relevant por-
tions of historical overviews from earlier reports covering the same geographical area. It
is necessary, however, to properly cite the text as coming from the older report (e.g.,
“The following discussion is excerpted [verbatim or with minor editing for purposes of
the current project] from [cite report]”). Often the earlier reports established the signifi-
cant themes for an area; unless these themes have changed, or additional themes must be
addressed, additional research is not required. For example, there have been a series of
highway projects in Fresno in the past twenty years. General historical overviews in ear-
lier Caltrans technical studies summarizing Fresno’s general growth, prehistory, and
history can be reused. This allows cultural resources specialists to more efficiently use
their time researching additional pertinent themes and pursuing site-specific research.

4.8.2 Combining Documents

When a project APE contains a combination of archaeological sites, prehistoric or histor-
ical, and built resources or properties with other values, documents should be combined,
where appropriate, in order to reduce duplication of effort and to ensure seamless consid-
eration of all values and resource types. Research, overviews, and mapping should be
combined, whenever possible, for work that is done by a multi-disciplinary team or com-
piled in a single effort. Separate documents may be warranted when reports must be
prepared at different stages of a project or by different entities or when subjects or for-
mats are incompatible.
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An example of combined reporting would be evaluating both historical archaeological
sites and built environment properties in a single HRER. Similarly, a combined
AER/HRER may be used when evaluating both prehistoric and historical archaeological
sites in a project area.

When a combined report is prepared, the document should contain all of the required el-
ements of each report type, with appropriately qualified staff each writing the separate
contributions. The reporting requirements for each discipline should be accommodated
in a flexible manner; but a uniform citation style should be selected, typically the style
appropriate for the dominant or primary resource type.
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Identification, Evaluation, and Treatment

5.1 Introduction

At least 12,000 years of human occupation are represented in California's prehistoric
archaeological sites. These resources form an irreplaceable source of knowledge of
the prehistoric events, peoples, and lifeways of the region. Increasingly, however,
growth and development have threatened the existence of that archaeological record
which, once lost, can never be restored. By enacting a body of law and by providing
regulations and guidelines, both the federal and state governments have taken steps to
protect those non-renewable resources.

Caltrans cultural resource policy is to avoid and, if avoidance is not possible, to min-
imize adverse effects of transportation projects upon significant cultural resources.
This chapter, which a part of the Caltrans Standard Environmental Reference Volume
2-Cultural Resources (SERV2), provides information on the procedures and docu-
ments used to implement this policy and to comply with state and federal laws and
regulations, with respect to prehistoric archaeological resources; see Chapter 6 for
guidance on historical archaeological resources.

5.2 Laws and Regulations

Caltrans prepares cultural resources studies to comply with the California Environ-
mental Quality Act of 1970 (CEQA) and Section 106 of the National Historic Preser-
vation Act (NHPA) of 1966, as amended (16 USC 470). Chapter 2 discusses the gen-
eral regulatory context of this work. Chapter 3 discusses laws relating to the in-
volvement of Native American Tribes, groups or individuals in cultural resource stud-
ies, including curation and compliance with Health and Safety Code and Public Re-
sources Code when dealing with human remains and associated grave goods.

State and federal laws restrict the release of specific archaeological site location in-
formation to the public; see Section 5.3.3 below.
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5.3 Standards, Work and Safety

5.3.1 Professional Qualifications

Caltrans selects cultural resources specialists based on standards set by the California
State Personnel Board and the federal Secretary of the Interior’s Professional Quali-
fications Standards. While these different standards overlap in many regards, they
are not identical. Taking into consideration these different sets of standards in rela-
tion to Caltrans cultural resources needs, Caltrans has identified six levels of archaeo-
logical qualifications for Caltrans cultural resources staff. These six levels are codi-
fied as Professionally Qualified Staff (PQS) levels in the Section 106 Programmatic
Agreement (Section 106 PA Attachment 1) and Public Resources Code 5024 Memo-
randum of Understanding (5024 MOU Attachment 1), and have been adopted as the
new qualifications standards for both federal undertakings and state-only (Section 106
and CEQA-level) Caltrans cultural resources activities. These qualifications levels
are as follows:

e Archaeological Crew Member

e Lead Archaeological Surveyor

e Co-Principal Investigator, Prehistoric Archaeology
e Co-Principal Investigator, Historical Archaeology
e Principal Investigator, Prehistoric Archaeology

e Principal Investigator, Historical Archaeology

These levels and associated criteria are specific to Caltrans, and may or may not
correspond with similar titles and qualifications in other agencies and organizations.

The six qualifications levels reflect increasing levels of expertise, as demonstrated by
education, experience, understanding of the Section 106 process, and familiarity with
Caltrans’ cultural resource policies, procedures, and goals. Use of these qualifica-
tions levels is designed to provide a credible and competent staff, and to ensure that
Caltrans staff meets the standards of the federal agencies that review Caltrans’ work.
All Caltrans archaeological work must be performed by and/or, directed and re-
viewed, by Professionally Qualified Staff, or PQS (i.e., staff meeting the qualifica-
tions for the designated level of work). More specifically, those not fully qualified as
archaeological Principal Investigators may perform many tasks with Principal Inves-
tigator oversight (generally in the form of peer review) or under direct supervision
Principal Investigator(s) in the appropriate discipline.
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The Section 106 PA Attachment 1/5024 MOU Attachment 1 lists the criteria to meet
these different qualification levels. Caltrans archaeological staff are certified as to
level of expertise by submitting a completed copy of the relevant PQS certification
form to the Headquarters’ Cultural Studies Office (CSO) of the Division of Environ-
mental Analysis (DEA) for evaluation by the CSO Chief. (See Chapter 1 beginning
with Section 1.3.5 for a complete discussion on the subject of qualifications and
Section 1.3.6 for the Caltrans PQS certification process). Exhibit 1.6 Table 2 pro-
vides a chart of PQS levels required for roles in archaeological studies.

Caltrans also uses the same professional qualifications standards in fulfilling its cul-
tural resources compliance for prehistoric archaeology under CEQA.

5.3.1.1 Caltrans staff archaeologists

In addition to preparing technical studies, under the Section 106 PA/5024 MQOU Cal-
trans staff archaeologists who are certified as PQS also review and approve Section
106 documents. District or CSO PQS also may review consultants’ resumeés to ensure
professionals meeting the Secretary of the Interior’s Professional Qualifications
Standards conduct work.

The PQS delegation applies to Caltrans staff only.

5.3.1.2 Consultant archaeologists

Consultants working on FHWA-funded undertakings and Caltrans state-only projects
must meet the Secretary of the Interior’s Professional Qualifications Standards.
While professional archaeologists outside of Caltrans who meet the Secretary of the
Interior’s Professional Qualifications Standards may prepare work for submittal un-
der the Section 106 PA/5024 MOU, they are not certified as PQS. The Caltrans PQS
is responsible for the review, approval and submittal of consultant-prepared docu-
ments to CSO! and the State Historic Preservation Officer (SHPO) or Tribal Historic
Preservation Officer (THPO) under the Section 106 PA/5024 MOU.

5.3.2 Standards for Documents

Later sections of this chapter discuss the standards for completing and evaluating var-
ious Caltrans archaeological studies and documents. These standards are based pri-
marily on the standards set forth at 36 CFR 800.11, but also rely on guidance in the
Secretary of Interior's Standards and Guidelines for Archeology and Historic Preser-

1 To FHWA for projects on tribal lands or for which FHWA has retained Section 106 responsibilities
(“non-assigned” project), with a copy to CSO.
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vation, and the California Office of Historic Preservation (OHP) publications Ar-
chaeological Resource Management Reports (ARMR): Recommended Contents and
Format (DPR 1989) and Guidelines for Archaeological Research Designs (DPR
1991) and in National Register Bulletins 36 and 38.

5.3.3 Confidentiality of Information

Consistent with the requirements of NHPA Section 304, the Federal Highway Admin-
istration (FHWA), and Caltrans, as assigned by FHWA, may withhold from disclo-
sure to the public all information relating to the location or character of historic prop-
erties whenever they determine that disclosure may create a substantial risk of harm
to the resource.

Information on archaeological site locations is also exempt from public access, as
provided by the California Public Records Act (California Government Code
6254.10). In addition, effective beginning in 2015, PRC 21082.3(c) provides confi-
dentiality protections for information California tribes have provided through consul-
tation.

Information on the specific locations of archaeological sites is made available only on
a “need-to-know” basis to individuals who legitimately need this information to meet
their project responsibilities. This may include Caltrans environmental branch chiefs
and generalists, project managers and engineers, archaeological consultants, and Na-
tive American Tribes, groups or individuals.

As a general rule, archaeological site records, maps, and aerials depicting exact site
locations are limited to technical documents, such as archaeological survey and exca-
vation reports. These documents are not available to the general public, but qualified
researchers may consult them at the District Environmental Branch (DEB), CSO, and
the Information Centers of the California Historical Resources Information System
(CHRIS). The Information Centers require all researchers who use the records to sign
an Agreement of Confidentiality form which states that they will not disclose specific
site locations to unauthorized individuals or in publicly distributed documents without
written consent of the State Historic Preservation Officer (SHPO).

While management documents contain legal findings under Section 106, such as in
the Historic Property Survey Reports (HPSR), and under CEQA and PRC 5024 in the
Historical Resources Compliance Report (HRCR), information may need to be ex-
tracted from technical documents; such documents are to exclude sensitive materials.
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Technical documents containing confidential information should not be appended to
copies of HPSRs or HRCRs that may circulate outside the path of
CSO2/SHPO/THPO review. Documents attached to copies in that path must be la-
beled as confidential.

5.3.4 Typical Hours and Elapsed Time for Studies

The amount of staff work and schedule time required to complete the different types
of archaeological studies vary greatly, depending on a range of potentially important
factors:

e Size of the project

e Number and complexity of the sites involved
e Changes in project schedules or design

e Delays in ancillary studies

e Conflicting workload priorities

Caltrans has made several analyses of projects to provide rough estimates for work
and schedule requirements. Exhibit 2.3 summarizes these estimates which can range
from one month for a survey report to as much as five years for a project requiring
data recovery excavations.

5.3.5 CSO Assistance with Studies

The CSO provides archaeological assistance to the Caltrans districts on more com-
plex undertakings. While CSO is not available to prepare technical reports, experts
can provide guidance on all aspects of Section 106 compliance and documentation.
To request such assistance, send an email or memo to the CSO Chief.

5.3.6 Field Safety

Caltrans's policy is that "no field activity shall be considered so important or urgent
that...any safe practice will be compromised.” The lead archaeologist on a field crew
is responsible for ensuring that the crew is aware of safety hazards, concerns, and
precautions. Chapter 4 Section 4.6.3.4 provides more information on field safety.

Caltrans strongly recommends using the “buddy system” anytime staff are in the
field. For work in remote or dangerous localities and in hazardous areas or condi-
tions, safety procedures include the "buddy system" on surveys and daily communi-
cation with a supervisor.

2 And FHWA for non-assigned project or those on tribal lands.
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Where applicable, staff should be certified in Hazardous Waste Operations and
Emergency Response (40-HAZWOPER) safety training, confined space procedures,
and shoring procedures. For excavations deeper than 150 cm (5 ft.), shoring, or ac-
ceptable alternatives to shoring, in conformity with the Division of Occupational
Safety and Health (OSHA) standards, must be used. The principal investigator on
excavations can also request a safety review by the Caltrans District Safety Officer.

Additional information on safety practices can be found in:

e Caltrans Safety Manual, Chapter 5 sections 5.08 and 5.13 and the Code of Safe
Practices for Field Trips (Appendix A)

e Caltrans Construction Manual, Chapter 2, sections on Safety and Traffic.

e Caltrans Surveys Manual, Chapter 2 (Safety) and the Caltrans Code of Safe Sur-
veying Practices

5.4 Identifying Prehistoric Sites (Phase I)

The identification phase for archaeological studies typically involves conducting a
records search, continuing consultation with Native Americans, conducting an ar-
chaeological field survey of the project Area of Potential Effects (APE), and docu-
menting the results of the survey (both prehistoric and historical archaeological prop-
erties) in an Archaeological Survey Report (ASR), discussed in Chapter 5 Section
5.4.5.

5.4.1 Pre-field Preparations
Preparations for archaeological surveys include:

e Defining the APE or Study Area on project mapping

e Researching appropriate records and literature

e |dentifying Native American concerns

e Securing the required permits for the survey from public agencies and private
landowners

e Scheduling the survey and making physical arrangements (coordinated with dis-
trict Right-of-way)

The archaeological survey area is based on the project APE, set by the Project Man-
ager and the Caltrans PQS, see Chapter 4 Section 4.3. If the APE has not been set by
the time an archaeological survey is needed, then a Study Area will be designated un-
til an APE can be delineated. The APE for archaeology is referred to as the Direct
APE or Area of Direct Impact (ADI). It usually includes the existing right-of-way;
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any new right-of-way; all proposed easements, temporary or permanent, including
staging areas or construction access roads; and material or disposal sites that may be
impacted by project activities.

The project map, either a contour map or an aerial photograph, should have the pro-
ject APE or Study Area delineated on it by Caltrans district personnel in consultation
with the Project Manager. Depending on the complexity of the project, all major cul-
tural features and all facets of the proposed project (e.g., cut/fill lines, drainage struc-
tures, new right-of-way, borrow sites, haul roads) should be depicted on the map.

The map should be of a scale (at least 1” = 200’) suitable to serve as a base map for
the report.

Accurate maps or aerial photographs allow the archaeologist to plan the archaeologi-
cal field survey, compare the project limits to the results of positive records searches,
plot archaeological sites in relation to the proposed project, and ensure that the entire
APE or Study Area is surveyed. In preparing for fieldwork on projects requiring new
right-of-way, district right-of-way (ROW) personnel contact the landowners of pri-
vate parcels through which the survey will pass.

Some background research is always conducted in advance of archaeological field
surveys to ensure that surveyors are adequately informed about the types of resources
they may be required to identify in the field, as discussed in Chapter 4 Section 4.5 and
Exhibit 4.2. Caltrans PQS should first query the Caltrans Cultural Resources Data-
base (CCRD) to identify any previous Caltrans studies in the vicinity. The CHRIS
Information Centers maintain records and reports of survey and excavation projects
beyond the Caltrans rights-of-way; the Caltrans PQS determines when a CHRIS rec-
ords search is necessary depending on project scope and archaeological sensitivity.
CHRIS records searches should be done prior to field survey and as early as practica-
ble in the project planning process. Consult Caltrans records, such as as-built draw-
ings, prior to going in the field. Additional research may be appropriate for particu-
larly sensitive regions or in urban settings.

Archaeologists typically request a CHRIS records search that identifies previously
recorded sites and surveys within a one-mile radius of the study area and obtain cop-
ies of records for all recorded resources within one-quarter mile. Archaeologists
should keep in mind the setting and scope of the undertaking when determining the
appropriate spatial distance for the records search. For example, when an undertaking
is on a river, look for sites up and down the river rather than in a simple arbitrary cir-
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cle. Where previously recorded archaeological sites are identified during the records
search, use that information to predict archaeological sensitivity of the undertaking’s
APE. If a site previously was recorded in the undertaking’s APE, include the previ-
ous site record form and updates in the ASR.

Caltrans PQS will determine when to contact the appropriate Information Center for a
records search and will specify the level of information needed. Local agencies
should not order record searches unless Caltrans PQS determine that it is neces-

sary.

A CHRIS records search may be necessary to acquire enough information to screen
an undertaking at the beginning of the Section 106 review process, as outlined in Sec-
tion 106 PA Attachment 2/5024 MOU Attachment 2 and procedures in Chapter 4
Section 4.2.1. Consult with the CSO Section 106 Programmatic Agreement and Co-
ordination Branch (Section 106 Branch) Chief when additional guidance is necessary.

The project archaeologist works with the District Native American Coordinator
(DNAC) to contact the appropriate Native American Tribes, groups or individuals to
solicit any concerns they have about the proposed project or information they have on
cultural resources in the project area. See Chapter 3 for more information on the tim-
ing of this consultation.

5.4.2 Archaeological Field Survey

This section provides specific guidance regarding archaeological field survey meth-

ods and the preparation of Archaeological Survey Reports (ASR). When a project is
not screenable, an archaeological survey is always conducted unless it can be shown
that

e All ground surfaces have undergone substantial modern disturbance, or
e The PQS determines that the APE or Study Area previously has been surveyed to
appropriate standards.

The purpose of the archaeological survey is to identify and record all resources that
meet the National Register of Historic Places (NRHP) definition of a “site” (See
National Register Bulletin 16A: Appendix IV). The archaeologist also may make
note of any historic-era built resources or other properties (e.g., farmhouses, old
roads, potential Traditional Cultural Properties) that may require referral to other ex-
perts.
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According to Caltrans policy, nearly all ground-disturbing projects are surveyed in
the field for the presence of archaeological resources. This includes projects in areas
that may be rated as having "low archaeological sensitivity" by other agencies such as
Information Centers. Saving a small amount of time by not surveying in low-
sensitivity areas does not offset the risk of later delaying a project when there is late
discovery of archaeological resources in such areas.

Archaeologists should survey plowed fields and graded areas because undisturbed
portions of sites may still exist within those areas. In some urban areas, where no
original ground surface is exposed, archaeologists should still conduct background
research to determine whether

1) Previously recorded sites are known, and

2) To identify the potential for buried sites that may require identification measures
beyond a pedestrian archaeological reconnaissance.

If there is a high expectation for buried sites, subsurface testing or remote sensing
studies might be warranted as part of the identification effort. Some projects do not
require archaeological surveys. The most straightforward case for not conducting a
survey is when adequate surveys in the area previously have been completed. An ar-
chaeological survey may not be necessary in urban areas where research shows no
original ground surface remains; however, the identification effort should assess the
potential to encounter subsurface archaeological deposits. If a survey is not per-
formed, the archaeologist should document the reasons in a memao that will be placed
in the project file and, if appropriate, attached to the HPSR.

Field Methods

Archaeological field survey strategies should include on-foot visual inspection of 100
percent of the APE (or Study Area) with regularly spaced transects. Exceptions to
complete coverage include areas that cannot safely be accessed or that afford no
ground visibility. These include dangerously steep slopes, dense underbrush, stands
of poison oak, and areas that are paved or under water. The presence of small areas
excluded from survey should be noted in the ASR; more extensive unsurveyed areas
should be plotted on the Survey Coverage Map.

If buried sites are expected, the ASR should mention that fact and indicate the need
for

1) Any further studies that may be required to test for the presence of such resources,
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2) Preparation of treatment plans, or
3) Preparation of a plan for discoveries during construction.

Parallel transects are the most common survey method:

e The lead archaeological surveyor determines the transect spacing on the basis of
ground visibility, lateral visibility, and area sensitivity for prehistoric and historic
remains

e Maximum spacing should not be more than 25 meters; an interval of 15 meters is
commonly used in many areas

e |f systematic linear transecting is not practical, zigzagging to ensure coverage is
appropriate

Where different coverage methods have been employed, indicate those locations on
an appropriately scaled Survey Coverage Map.

Collection of Artifacts

Avrtifacts are not collected during surveys. If, for some reason, collection of an arti-
fact is considered necessary, a written justification and a curation plan must be sub-
mitted to the DEBC. Collection of diagnostic artifacts may be a condition of some
federal survey permits, in which case the archaeologist will abide by the stipulations
of the permit. Collection of artifacts on private lands also requires the written per-
mission of the property owner to whom the artifacts belong.

Collection generally is reserved for rare or unusual items of significant research val-
ue.

Caltrans policy prohibits the unauthorized collection of artifacts and may subject the
collector to disciplinary action. Unauthorized collection may be a violation of state or
federal law.

5.4.3 Properties Exempt from Evaluation

Section 106 PA Attachment 4/5024 MOU Attachment 4 identifies certain specific
classes of properties that typically do not require recordation, evaluation, or further
review. Chapter 4 Section 4.4.1 discusses the procedures for implementing Section
106 PA Attachment 4/5024 MOU Attachment 4. The co-principal investigator in
prehistoric or historical archaeology is authorized to determine, in the field, what ar-
chaeological resources need to be recorded. Before fieldwork, the appropriately qual-
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ified PQS should define what constitutes an isolate, as this may vary from region to
region and may differ from OHP's definition of "less than three associated artifacts."

Isolates are formally recorded only under unusual circumstances or for exceptional
finds, such as a fluted projectile point.

Some public land-holding agencies, as part of their use permits, may require archae-
ologists to record isolates on their lands.

Section 106 PA Attachment 4/5024 MOU Attachment 4 includes the category “iso-
lated prehistoric finds consisting of fewer than three items per 100 m2.” When poten-
tial isolated prehistoric finds are encountered, care should be taken to ensure such
finds are in fact isolated. At the discretion of Caltrans PQS staff lead surveyor level
or above, shovel scrapes may be employed. The ASR should discuss all identifica-
tion methods used.

Included in the list is the property type “isolated refuse dumps and scatters over fifty
years old that lack specific associations” that deserves some special guidance. Appli-
cation of Section 106 PA Attachment 4/5024 MOU Attachment 4 for exemption of
this class of resource must be conducted with care. Follow the guidelines in Chapter
6 Section 6.4.2.

The level of documentation afforded to properties that are exempt from evaluation is
based on the professional judgment of the PQS, in accordance with the guidance pro-
vided in Section 106 PA Attachment 4/5024 MOU Attachment 4. Documentation, if
warranted, should be *...at a level commensurate with the nature of the property.”

It may be appropriate to note such finds in the ASR and on coverage maps in tech-
nical survey documents, but they are not described in the HPSR and are not plotted on
APE maps. More formal recordation (e.g., DPR 5233 series Primary Record forms)
should be used sparingly, as resources that warrant this level of documentation may
require formal evaluation. Section 106 PA Attachment 4/5024 MOU Attachment 4
does not apply to archeological sites, traditional cultural properties, Tribal Cultural
Resources under CEQA, or other cultural remains or features that may qualify as con-
tributing elements of districts or landscapes.

3 Department of Parks and Recreation (DPR 523) inventory forms that are used for recording and eval-
uating forms within the state for submittal to the Office of Historic Preservation and the California
Historical Resources Information System (CHRIS) regional information centers.

2014 Update rev: 01/02/15 Page 5:11
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.



http://www.dot.ca.gov/ser/vol2/106pa_14.pdf#page=41
http://www.dot.ca.gov/ser/vol2/5024mou_15.pdf#page=41
http://www.dot.ca.gov/ser/vol2/106pa_14.pdf#page=41
http://www.dot.ca.gov/ser/vol2/5024mou_15.pdf#page=41
http://www.dot.ca.gov/ser/vol2/ch6.pdf
http://www.dot.ca.gov/ser/vol2/ch6.pdf
http://www.dot.ca.gov/ser/vol2/ch6.pdf#page=13
http://www.dot.ca.gov/ser/vol2/106pa_14.pdf#page=41
http://www.dot.ca.gov/ser/vol2/5024mou_15.pdf#page=41

Chapter 5: Prehistoric Archaeological Resources Identification, Evaluation and Treatment

The key to successful implementation of Section 106 PA/5024 MOU Attachment 4 is
sound professional judgment. Contact the appropriate CSO Section 106 Branch Chief
with questions concerning the applicability of Attachment 4 to specific resources.
Consultants are encouraged to seek early involvement of district PQS in the appropri-
ate discipline(s) and/or the appropriate CSO Branch Chief to avoid unnecessary study
of resources that Caltrans PQS or appropriately qualified consultants have determined
are exempt from evaluation.

5.4.4 Recording Archaeological Sites

Surveyors should look for all evidence of past occupation, but recordation efforts
should be restricted to cultural resources that meet the definition given for prehistoric
and historical archaeological sites. Archaeological properties not meeting the criteria
of Section 106 PA Attachment 4/5024 MOU Attachment 4 should be recorded, in-
cluded in the ASR and referred to an appropriately qualified Principal Investigator for
evaluation, as warranted. Prehistoric and historical archaeological sites should be
recorded in detail by entering appropriate information directly into the CCRD, includ-
ing maps and photographs. If CCRD is not available, sites should be recorded using
the Caltrans DPR 523 forms. Instructions for completing the DPR 523 series forms
are contained in the Office of Historic Preservation's Instructions for Recording His-
torical Resources (1995). DPR 523 Forms tailored for Caltrans use can be found on
the SERvV2 website in the “Templates” section.

The specific kinds of forms used to record a cultural resource will depend on the na-
ture of the project and the type and complexity of the resource. The minimum level

of documentation for all cultural resources is a Primary Record (DPR 523A) and Lo-
cation Map (DPR 523)).

Detailed recordation of archaeological sites should minimally consist of:

e Primary Record (DPR 523A)

e Archaeological Site Record (DPR 523C)
e Sketch Map (DPR 523K)

e Location Map (DPR 523J)

If the following types of features are present, recordation also may require the use of:

e Rock Art Record (DPR 523G)
e Milling Station Record (DPR 523F)
e Linear Feature Record (DPR 523E)
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When encountering an intact historic-era resource (i.e., building, structure, linear re-
source, or object in the field, make note of the resource and refer it to the appropriate
PQS; do not record the resource on an Archaeological Site Record (DPR 523C) form.
See the “Notation on Mapping when Built Environment Resources are Present” sec-
tion below.

Very large and complex sites composed of multiple components or features also may
be recorded as districts. Use a Primary Record, Location Map, and District Record
(DPR 523D) to document districts, with individual records also prepared for each ma-
jor contributing element that falls within the APE of a project. Minor elements of the
district usually do not require individual records if they can be described adequately
on the District Record.

The documentation of historical archaeological resources that include linear features
should be supplemented with a Linear Feature Record (DPR 523E) for the ruins of
linear structures (e.g., water conveyance system, railroads, trails, and road ruins).
Reasonable efforts should be made to ascertain the entire extent of any linear resource
that is documented, using records such as historic maps and aerial photographs or in-
spection points at easily accessible locations along the resource. Summarize the in-
formation about the entire resource, to the extent known, on a Primary Record and
Location Map. On the Linear Resources Record, mark the detailed field documenta-
tion of the portion of the resource within the APE or Study Area, as well as any other
inspection points.

When recording archaeological sites the following considerations apply

e |f practicable, the entire property should be recorded, even when portions of that
resource fall outside the initial Study Area. Under those circumstances it may be
appropriate to expand the Study Area. For very large and complex resources
(e.g., districts and linear resources) it may be adequate to define the overall extent
and general configuration of the property without recording features outside the
Study Area in detail. The final APE then would encompass the boundaries of the
identified properties.

e For the purposes of field recordation, site boundaries should be drawn as lines en-
compassing all of the associated physical remains. Historical information should
be used to the fullest extent possible when defining the limits of historic-era re-
sources. Information about parcel, claim, and easement boundaries may have
bearing on the limits of a historical resource.
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e Itis not necessary to describe every item observed, but a representative sample of
the various types of materials present at a resource should be provided. Some ef-
fort should be made to describe, and, where appropriate, illustrate or photograph
diagnostic materials such as projectile points, beads, and marked historic-period
artifacts. For resources with multiple features or activity areas, observations re-
garding associated cultural materials should be given separately for each recorded
locus because those locations may differ in age or function.

e As appropriate, describe the building materials and construction techniques of
built environment ruins. Qualified historical archaeologists, architectural histori-
ans, or historians can assist with describing these ruins.

e Record all observable ground disturbances in and adjacent to archaeological de-
posits, including subsequent construction of buildings or roads. Plot all disturb-
ance and modern features present at the site on the sketch map.

It is Caltrans policy that statements of significance regarding a site’s eligibility for
inclusion in the NRHP and California Register of Historical Resources (CRHR) are
not made solely on the basis of site record information. Evaluations are the result of
field visits and more extensive studies by appropriately qualified archaeologists.

Notation on Mapping when Built Environment Resources are Present
When sites are associated with an intact building or structure (e.g., bridge, canal, silo,
etc.), the built remains also should be noted on the Primary Record. Qualified archi-
tectural historians will record and evaluate built environment elements. Recordation
of properties with both built and archaeological elements should be coordinated with
qualified architectural historians as described in Chapter 6 and 7. Questions about
appropriate levels of documentation of built environment resources should be referred
to the appropriate CSO Branch Chief.

5.4.5 Archaeological Reporting

Use the Archaeological Survey Report (ASR) to document archaeological survey re-
sults. Be sure to append copies of all previously and newly prepared site records to
the ASR. Exhibit 5.1 contains guidelines for the format and content of ASRs.

The ASR documents both positive and negative archaeological survey results; it
does not evaluate sites. The ASR is in text format only; there is no longer a form
version of this document.

The ASR demonstrates that Caltrans has made a reasonable level of effort to identify
historic properties that is commensurate with the scale and scope of the undertaking.
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Accordingly, the level of detail included in the ASR is variable. A small project with
no sites may result in a three-page ASR while a large project through several ethno-
graphic areas with a number of sites may result in a 50-page ASR.

The ASR should briefly discuss the results of background research, including the
modern environment, paleoenvironment, archaeology, ethnography, and history of the
study region as appropriate. These background sections serve to provide a context for
understanding the sites identified in the study, the project area sensitivity, and appro-
priate identification methods. Do not include irrelevant or unnecessarily detailed in-
formation in the report. In the text, the ASR should briefly describe and discuss each
recorded resource individually. Do not include specific recommendations for further
work in the ASR. If recommendations are to be made, the archaeologist should in-
clude them in a memorandum transmitting the final ASR to the DEBC.

5.4.5.1 When to Use a Supplemental ASR

If additional survey is required after the initial ASR has been submitted to SHPO,
prepare a supplemental ASR. The supplemental ASR need not repeat the background
section of the initial report, provided no further background research was needed.
Supplemental ASRs are numbered sequentially: First Supplemental ASR, etc.

5.4.5.2 Primary Numbers and Trinomials

For any newly recorded cultural resources, district PQS obtain permanent primary
numbers, and as appropriate, site trinomials from the appropriate CHRIS Information
Center before completing the ASR. The project specialist or consultant may obtain
primary numbers or trinomials at the PQS’s direction. If obtaining permanent prima-
ry numbers and trinomials would create an unacceptable delay, temporary numbers
may be used, with documentation of the request for permanent numbers appended to
the report.

5.4.5.3 Maps
All ASRs should attach at least three maps:

e Study Vicinity Map: depict the study vicinity in relation to the county or district

e Study Location Map: show the area surveyed on the appropriate USGS quadran-
gle (at its original scale)

e Survey Coverage Map: show the area surveyed and the boundaries of identified
cultural resources on detailed project mapping or aerials. Include the APE map if
one has been prepared
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5.4.6 Review, Approval, and Distribution of ASR

5.4.6.1 Peerreview of ASR

Caltrans PQS certified at the Co-Principal Investigator level or higher must peer re-
view the draft ASR whether it is prepared by Caltrans PQS or qualified consultants.
Caltrans PQS carefully review ASRs prior to submission to FHWA and SHPO to en-
sure timely consideration and approval by those agencies. Peer review ensures that
the ASR:

1) Follows the format and content guidelines provided in Exhibit 5.1
2) Meets professional standards in field methods, site recording, and reporting

3) Fulfills the obligation of the identification step required by Section 106 PA
Stipulation V111/5024 MOU Stipulation VI1I and 36 CFR 800.4(b) and PRC 5024
MOU.

See Section 5.13 for guidance on the peer review process and documentation, review
times, approvals, and document distribution.

5.4.6.2 Approval and Distribution of ASR

Following peer review, and any necessary revisions, the report preparer signs the title
page of the final ASR. Then, Caltrans PQS certified at the Co-Principal level reviews
for approval either the Caltrans staff- or consultant-prepared final ASR. Review en-
sures that the report is acceptable and that the maps depicting the Study Area and the
area surveyed are accurate. If a Caltrans PQS Co-Principal Investigator has not pre-
pared the report, the responsible PQS Co-Principal Investigator indicates review and
approval by signing the title page of the report. The DEBC then reviews and formal-
ly approves the ASR by signing the title page.

Attach the ASR to the HPSR (for federal undertakings) or Historical Resources Com-
pliance Report HRCR (for state-only projects) to document efforts to identify historic
properties. The district PQS:

o Keeps a copy of the HPSR with the approved ASR attached in the district file
when any of the findings described in the Exhibit 2.6 “HPSR to District File” are
applicable
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e Sends one copy of the HPSR with the approved ASR attached, to the SHPO*
when any of the findings in “HPSR to SHPO” are applicable and concurrently
sends one copy to the CSO Section 106 Branch Chief

e Sends one copy of the HPSR with the approved ASR attached, to the CSO Sec-
tion 106 Branch Chief> when either of the findings in “HPSR to CSO” are appli-
cable

e Send one copy of the approved ASR, and two copies of each site record form, to
the appropriate CHRIS Information Center

If recommendations concerning the resources were made in a memo transmitting the
ASR to the DEBC, a copy of this memo should be attached to the CSO transmittal
memo. See Chapter 2 for specific guidance on transmitting reports to FHWA and
SHPO.

5.5 Extended Phase | for Prehistoric Sites

The Extended Phase | (XPI) study is an extension of the identification phase, meeting
the requirements of 36 CFR 800.4(b) and Section 106 PA Stipulation VI1II B. “to
identify historic properties within the area of potential effects” and similar require-
ments under CEQA. The chief goal of the XPI study is to define part or all of the
boundaries (horizontal or vertical) of an archaeological site.

According to FHWA, SHPO and Caltrans policies, there are five reasons to conduct
an XPI study:

1) To determine whether a portion of a site extends horizontally into areas potential-
ly affected by the undertaking, which would necessitate inclusion of the entire site
within the undertaking’s APE;

2) |If site deposits do extend into areas potentially affected by the undertaking, to de-
termine whether the deposits also extend into the Direct APE, or can be fully pro-
tected with the use of an Environmentally Sensitive Area (ESA);

3) |If site deposits do exist within the Direct APE, to determine whether the portion
of the site within the Direct APE is so disturbed that it would no longer have a po-
tential to contribute to NRHP eligibility or CEQA significance for the site as a
whole;

4 Or FHWA for non-assigned project or those on tribal lands.
5 Or FHWA for non-assigned project or those on tribal lands.
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4) To determine if a subsurface deposit is associated with surface materials or fea-
tures (such as a bedrock milling station with no apparent associated remains); or

5) To search for archaeological deposits (as an extension of the survey effort) in are-
as of high sensitivity where such deposits may be buried or obscured by sediment
deposition, vegetation, or landscaping or other modern development.

This type of study is not appropriate if surface indications suggest a reasonable likeli-
hood that an undisturbed or minimally disturbed subsurface deposit does exist in the
APE.

An XPl is not appropriate for evaluating the significance of a site. The proper vehicle
for evaluation is the Phase |l test excavation. The district PQS determines the need
for an XPI; the appropriate CSO Branch Chief is available for consultation on this
decision.

The XPI study includes:

e Preparation of a proposal

e Fieldwork

e Laboratory work

e Preparation of a report on the study results

The results are summarized in the HPSR for federal undertakings or HRCR for state-
only projects, to which the XPI Report is appended.

The typical work effort for fieldwork and reporting of an XPI study is 360 hours. The
average elapsed time for producing a final product is 180 calendar days (6 months).

5.5.1 Extended Phase | Proposal

Caltrans PQS archaeologists prepare and peer review an Extended Phase | (XPI) Pro-
posal, and the DEBC approves it, prior to excavations. The proposal should indicate
the reasons for the XPI study, the field methods to be used, and the thresholds that
will determine when the study goals have been met. Because of the limited scope of
the XPI study, extensive background information, and elaborate discussions of re-
gional research questions are not appropriate.
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The XPI proposal also should include:

e Curation plans

e Arrangements for a Native American Monitor

e Estimates of the time and personnel required to complete field, laboratory, and
reporting tasks

Proposal length should not exceed a few pages. Exhibit 5.2 provides guidelines for
preparing the XPI proposal.

Methods of excavation for this phase of study may include any combination of stand-
ard archaeological techniques, including mechanical excavation, surface scrapes, au-
ger holes, shovel test pits, rapid recovery units, standard control units, and trenching.
The XPI proposal should explain how the specific methods selected, including the
type, number, and placement of study units, will achieve the study's goals.

5.5.2 Review, Approval, and Distribution of XPI Proposal

5.5.2.1 Peer Review of XPI Proposal

Caltrans PQS certified at the Principal Investigator level must peer review the draft
XPI Proposal. Caltrans PQS carefully reviews the XPI Proposal to ensure that the
XPI Proposal clearly defines

e The goals of the study.
e The methods to be used.
e The factors that will determine the scope of the study.

See Section 5.13 for guidance on the peer review process and documentation, review
times, approvals and document distribution.

A biologist also should review the XPI Proposal to ensure that no impacts to signifi-
cant biological resources would result from archaeological excavation.

5.5.2.2 Approval and Distribution of XPI Proposal

Following peer review, and any necessary revisions, the report preparer signs the title
page of the final XPI Proposal. If a Caltrans PQS certified at the Principal Investiga-
tor level has not prepared the proposal, the responsible PQS Principal Investigator
indicates review and approval by signing the title page. The DEBC then reviews and
formally approves the XPI Proposal by signing the title page.
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5.5.3 Pre-field Preparations
Pre-field preparations include:

e Obtaining maps and/or aerial photographs
e Securing permits and curation agreements
e Coordinating with Native American Monitors

The Pre-excavation Checklist (Exhibit 5.9) contains additional pre-field preparations.

Maps and/or aerial photographs of sufficient detail are necessary to document the XPI
fieldwork and to show the relationship of site limits to the project APE.

Mapping should be at scale (e.g., 1":20', 1":50') suitable to serve as a base map for
the XPI Report.

Assessor’s parcel maps should be obtained in order to clearly determine the owner-
ship of the property on which excavation is to be undertaken. Engineering plans,
cross-section schematics, and/or as-builts may be necessary to determine and demon-
strate the spatial relationship between proposed testing efforts, previous disturbances,
and the proposed project.

Obtain required permits before beginning fieldwork. District Right-of-Way staff ob-
tains written permission for any excavation on private lands.

For liability reasons, written permission from private landowners is necessary if the
fieldwork is conducted on private land. The project archaeologist will supply to dis-
trict Right-of-Way staff a concise and clear written explanation of the work to be
conducted. Artifacts legally are the property of the landowner and are to be returned
to the owner, unless a written agreement is obtained for Caltrans to retain and curate
the recovered artifacts. Professional responsibilities dictate that every effort should
be made to obtain permission for curation of recovered archaeological materials.
Section 5.11 discusses permit requirements, procedures, and responsibilities; the Cal-
trans Division of Right-of-Way and Land Surveys Surveys Manual, available to Cal-
trans staff on the Caltrans intranet site, also contains additional guidance on obtaining
entry.

A curation agreement with an approved facility should be in place before fieldwork
commences. If arrangements with a facility cannot be completed prior to work, the

2014 Update rev: 01/02/15 Page 5:20
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.


http://www.dot.ca.gov/ser/vol2/ex_5_9_pre-field.pdf

Chapter 5: Prehistoric Archaeological Resources Identification, Evaluation and Treatment

proposal must identify how and where materials will be maintained until an agree-
ment is reached. The DEBC reviews and approves the curation agreement.

The project archaeologist works with the DNAC to notify the appropriate Native
American Tribe, group, or individuals and provide them the opportunity to participate
in the XPI study.

The minimum qualification for directing the XPI study is Co-Principal Investigator
under the supervision of a Principal Investigator; qualifications levels for other partic-
ipants in the XP1 are shown in Exhibit 1.6 Table 2.

5.5.4 Fieldwork, Laboratory Analysis, and Curation

Field and laboratory work should follow the proposed plan. Because XPI studies typ-
ically result in the recovery of a minimal quantity of archaeological materials, labora-
tory work will probably be limited to washing, basic identification of materials and
artifact types, cataloging the materials, and the tabulation of their quantities.

If a Phase Il study is to be undertaken soon after the XPI fieldwork, the full pro-
cessing and analysis of the XP1 collection may be deferred for inclusion with the
Phase 11 collection. However, if any uncertainty exists as to whether the Phase I1
study will be conducted, or if any substantial time will elapse before it is begun, the
XPI collection separately should be processed and reported. Caltrans is committed to
complete documentation of the collection, regardless of changes in highway project
plans.

Recovered materials are to be curated at an appropriate repository in accordance with
36 CFR Part 79, “Curation of Federally Owned and Administered Archaeological
Collections,” and OHP’s “Guidance for the Curation of Archaeological Collections.”

Remofte Sensing

Fieldwork also may include remote sensing. Information gained through remote
sensing may aid in the identification and NRHP eligibility and CEQA significance
evaluation of a site by gathering context-related data on subsurface components
through non-invasive means. This option is true in depositional and non-depositional
environments. Exhibit 5.10 contains a more complete discussion of the benefits and
requirements for incorporating a geophysical survey, such as a remote sensing survey,
into project schedules.
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5.5.5 Extended Phase | Report

The Extended Phase | (XPI) Report explicitly should address the purpose for which
the work was undertaken: the relationship of the site limits to the project's direct and
indirect APE, and the integrity of the deposit within the direct APE. If the study has
refined the boundaries or characteristics of the archaeological site, append a revised
archaeological site record to the report. Additionally, the report provides basic doc-
umentation of any cultural materials that were recovered and the nature of the depos-
its that were encountered.

Do not include recommendations for further work in the XPI Report. Include such
recommendations, if there are any, in the transmittal memo attached to the final report
sent to the DEBC for approval. Exhibit 5.3 provides guidance for the format and con-
tent of XPI Reports.

5.5.6 Review, Approval, and Distribution of XPl Report

5.5.6.1 Peer Review of XPI Report

Caltrans PQS certified at the Principal Investigator level must peer review the draft
XPI Report. Caltrans carefully reviews XPI Reports to ensure that it meets Section
106 or CEQA compliance needs and professional standards. Peer review should
evaluate:

e Whether the study followed the scope of work as proposed
e The adequacy of the field techniques used
e Whether the goals of the study have been met

See Section 5.13 and Exhibit 2.13 for guidance on the peer review process and docu-
mentation, review times, approvals, and document distribution.

The district PQS also should send draft review copies to any agencies permitting the
work, such as the Bureau of Land Management (BLM) or the U.S. Forest Service
(USFS). Their comments should be addressed in the final report.

5.5.6.2 Approval and Distribution of XPIl Report

Following peer review, and any necessary revisions, the report preparer signs the title
page of the final XPI Report. If a Caltrans PQS certified at the Principal Investigator
level has not prepared the report, then the responsible PQS Principal Investigator in-
dicates review and approval by signing the title page of the report. The DEBC then
reviews and formally approves the XPI Report by signing the title page.
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Attach the XPI Report to the HPSR (for federal undertakings) or HRCR (for state-
only projects). The district PQS:

o Keeps a copy of the HPSR with the XPI Report attached in the district file when
any of the findings described in the Exhibit 2.6 “HPSR to District File” are appli-
cable

e Sends one copy of the HPSR with the XPI Report attached, to the SHPO® when
any of the findings in “HPSR to SHPO” are applicable and concurrently sends
one copy to the CSO Section 106 Branch Chief

e Sends one copy of the HPSR with the XPI Report attached to the CSO Section
106 Branch Chief? when either of the findings in “HPSR to CSO” are applicable

e One copy of the approved XPI Report to the appropriate CHRIS Information Cen-
ter

e Additional copies of the HPSR or HRCR to which the approved XPI Report is
attached, to any agencies permitting the work and to consulting Native American
Tribes, groups or individuals

For federal undertakings, if the transmittal memo to the DEBC provides any recom-
mendations concerning the resource, a copy of the memo is included in the package
sent to the CSO Section 106 Branch Chief. See Chapter 2 for specific guidance on
transmitting reports to FHWA and SHPO

5.6 Evaluating Prehistoric Sites (Phase Il)

Federal agencies are required to follow 36 CFR 800 to consider the effects of an
agency's undertaking on properties listed in or determined eligible for inclusion in the
NRHP, and to afford the Advisory Council on Historic Preservation (Council) a rea-
sonable opportunity to comment on the effect finding. Caltrans, as assigned by
FHWA achieves this through implementation of the Section 106 PA. Under state
law, for sites that cannot be avoided by the project, CEQA Guidelines 15064.5 also
provide for the evaluation of their importance and CEQA Guidelines 15126.4(b) pro-
vide for mitigating project effects to important sites.

Caltrans uses the NRHP criteria (36 CFR 60.4) to evaluate whether a site is eligible
for inclusion in the NRHP for Section 106 compliance on federal undertakings, as
well as for compliance under Public Resources Code (PRC) 5024 for state-owned ar-
chaeological resources. For CEQA, Caltrans uses the CRHR criteria (PRC 5024.1),

6 Or FHWA for non-assigned project or those on tribal lands.
7 Or FHWA for non-assigned project or those on tribal lands.
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as required by CEQA Guidelines 15064.5(a)(l). See Exhibit 4.3 for additional infor-
mation on eligibility criteria, the similarities and the differences between the NRHP
and CRHR criteria.

If project impacts to an archaeological site cannot be avoided, a Phase 11 study may
be undertaken to evaluate the site and to assess potential project effects. A Phase Il
study may consist of test excavations and other work for these objectives. The results
of a Phase Il study are presented in an Archaeological Evaluation Report (AER),
which is appended to an HPSR or HRCR, per Section 5.6.8 below.

Archaeological sites are most commonly determined eligible for inclusion in the
NRHP based on Criterion D because they "have yielded or may be likely to yield in-
formation important in prehistory or history.” In many cases, other NRHP criteria
may apply to archaeological sites as well. However, in order to be eligible under the-
se other criteria, a property must also retain integrity (see Exhibit 4.3 and National
Register Bulletin 15 for more detailed discussions of integrity. See also National
Register Bulletin 36 for discussions on applying Criteria A, B, or C to archaeological
sites).

Archaeological sites may qualify for the NRHP by criteria or characteristics other
than those that effectively can be obtained or mitigated by excavation. These NRHP
qualities may necessitate preserving the site in place and, thus, may subject the site to
Section 4(f) of the Department of Transportation Act of 1966; see Chapter 2 for fur-
ther discussion of Section 4(f).

On projects with a high number of prehistoric archaeological sites or prehistoric ar-
chaeological sites of a sensitive nature, it may be appropriate to conduct a formal eth-
nographic study of the project area. Such a study would determine if other cultural
attributes associated with the sites could contribute to significance, perhaps with ref-
erence to NRHP eligibility criteria other than Criterion D. This type of study should
be viewed as complementing, rather than replacing, the larger Native American con-
sultation effort for a project (see Chapter 3 and Exhibit 3.1). Such studies might con-
sist of ethnographic and historic research and interviews with Native American in-
formants. Studies of this type should be conducted concurrently with archaeological
investigations and integrated or attached to the body of the Phase Il report, as they
may enhance one’s understanding not only of the NRHP status of the sites, but also of
the archaeological data gathered during Phase Il excavations.
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Phase Il Study
The Phase Il study generally consists of fieldwork, analyses of the recovered material,
and preparation of a report. The AER documents:

e The study activities

e Presents the results and their interpretation to professional standards

e Provides justification for a determination that the site is eligible—or is not eligible—
for inclusion in the NRHP (or is a historical resource for the purposes of CEQA, if
appropriate)

If the site is determined to be eligible for inclusion in the NRHP, or is a historical re-
source under CEQA, the Phase Il study also serves to gather data necessary to address
project effects and design a mitigation strategy, if appropriate. For the above reasons,
even if a site previously has been determined eligible/significant, a Phase Il study
may be desirable. This situation may arise when previous evaluation studies were not
conducted in the specific area to be affected, or when the site is part of a NRHP-listed
or eligible historic district, but little or nothing is known about the particular site
within the project’s direct APE. The DEBC determines whether a Phase Il excava-
tion is needed, in consultation with appropriate CSO staff if warranted.

The Phase |1 study should focus on the portions of the site that would be directly af-
fected by the undertaking (i.e., portions within the direct APE). While confining
Phase 11 studies to affected areas of the sites may limit the ability to address the eligi-
bility of sites as a whole, there are three important reasons for this practice:

1) To avoid the unnecessary costs of testing areas that have no potential to be affect-
ed

2) To avoid unnecessary disturbances to these areas as a result of the testing effort
itself

3) To ensure that enough data is obtained during the Phase 1l effort to adequately
address project effects and to design mitigation measures, if needed

In some situations it may be appropriate to investigate adjacent areas (outside the di-
rect APE) in order to understand the context of the deposits to be potentially affected.
In cases where the project limits have not been precisely defined or utility relocations
might occur, such investigation might also be appropriate. Even in these cases, how-
ever, testing efforts should be weighted heavily towards the portions of the site within
the direct APE.
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Section 106 PA Attachment 3states (and PRC 5024 MOU Attachment 3 is similar for
Project Area Limits):

While an APE will generally encompass an entire property, physical
intrusion such as testing of archaeological sites should be focused on
areas subject to reasonably foreseeable effects of the undertaking and
must be guided by a project- or site-specific research design. Areas of
an archaeological site that are unlikely to be affected by an undertak-
ing should not be tested unless compelling reasons to conduct such
testing are provided in the research design.

For state-only projects, under CEQA Guidelines, it is possible to combine Phase 11
and Phase 111 (data recovery) work in a single phase. The Phase I1/Phase 111 Proposal
for this approach will specify the conditions under which test excavation would phase
into data recovery. CEQA Guidelines also allow for Phase 111 studies to be conducted
without a preceding test excavation, if the site clearly is an important resource. The
nature of the research to be conducted must be apparent, obviating the need for data
generated by a Phase 1l study. The appropriateness of combining Phase 11 and Phase
111 work, or of proceeding directly to Phase 11, will be decided by the DEBC on a
case-by-case basis, prior to any fieldwork. Proceeding directly to Phase 11l mitiga-
tion is not appropriate if there may be alternatives for avoidance.

Time Required fo Conduct Phase Il Studies

Caltrans staff or contracted consultants may conduct the Phase Il study. The recom-
mended work standard for fieldwork and reporting of a Phase Il study is 1,768 per-
son-hours, or the equivalent of one person-year. The average elapsed time for pro-
ducing a final product, whether in-house or contracted, is approximately one year (see
Exhibit 2.3). Experience has shown that it is very difficult to shorten this twelve-
month time period. Projects with numerous or complex sites typically will require
much more than one year for completion of Phase Il studies. These time frames un-
derscore the crucial position a Phase 11 excavation occupies on the Section 106 com-
pliance path.

The minimum PQS qualification level for directing the Phase Il study is the Co-
Principal Investigator with oversight by a Principal Investigator. Exhibit 1.6 Table 2
depicts qualifications levels for other participants in the Phase 11 study.

5.6.1 Assumption of Eligibility and Use of ESAs under the Section 106
PA
Section 106 PA Stipulation V111.C.3/5024 MOU Stipulation VI11.C.3 allows Caltrans

to consider an archaeological site eligible for inclusion in the NRHP when it will be
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protected from any potential effects by the establishment and effective enforcement
of an Environmentally Sensitive Area (ESA).

An important condition to using an ESA in this specific context is that the site is con-
sidered eligible for the purposes of the undertaking, and that the assumption does
not extend to other undertakings whose APE might include the archaeological prop-
erty.

Considering an archaeological site eligible for inclusion in the NRHP for the “pur-
poses of the specific federal undertaking only” has important implications for the
CRHR because any property that is determined eligible for inclusion in the NRHP
through a federal action is automatically listed in the CRHR. This explicit qualifier
ensures that sites are not inadvertently listed in the CRHR.

When using Section 106 PA Stipulation VI11.C.3/5024 MOU Stipulation VIII.C.3, a
site is considered to be NRHP eligible, but the report must specify under which crite-
ria it is eligible (usually Criterion D). Caltrans must consult with Native American
Tribes, groups and individuals to see whether Criteria A, B, or C apply in addition to,
or instead of, Criterion D. In addition, when CEQA lead Caltrans must determine
whether there is a Tribal Cultural Resource present. If other values are present, Cal-
trans must consult those Tribes or other interested parties that attach religious and
cultural significance to the property to determine whether an ESA will adequately
protect those other values without other conditions or mitigation. If the ESA will ad-
equately protect the site and all values, then this stipulation is appropriate.

Use of an ESA to protect a site from adverse effect results in a finding of No Adverse
Effect with Standard Conditions under Section 106 PA Stipulation X.B.2/5024 MOU
Stipulation X.B.2. Note that use of this finding requires thorough documentation that
demonstrates that all of the conditions contained in Section 106 PA Attachment
5/5024 MOU Attachment 5 have been met. See Chapter 2 Section 2.5.3 and Exhibit
2.8 for details on processing an HPSR containing such a finding. When an ESA is
used in combination with other measures, whether on the same site or for other sites
within the APE, the appropriate finding for the entire undertaking would be No Ad-
verse Effect. An ESA also may be an element of a plan to resolve adverse effects
stipulated in a Memorandum of Agreement (MOA). See Section 5.7 and Exhibit 2.7
for further guidance on using ESAs.
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5.6.2 Evaluation without Excavation

Prehistoric archaeological sites usually require test excavation to determine whether
they qualify for inclusion in the NRHP. However, there are cases in which a deter-
mination can be made without Phase Il excavation.

A site may be determined to be eligible for inclusion in the NRHP on the basis of:

e Information generated in previous excavations

e Unusual and important surface characteristics, such as rock art, or features such as
house pits

e Ethnographic or ethnohistoric information, or other information obtained through
consultation

e Existing stratigraphic exposures indicating the presence of important subsurface
constituents

In unusual circumstances, a site may be determined ineligible without subsurface test-
ing, based on depositional circumstances that preclude the presence of any subsurface
cultural deposit. Examples of this type of circumstance include an isolated bedrock-
milling feature on an expanse of granite bedrock, or when research clearly shows a
loss of integrity because of previous construction impacts.

The basis for a conclusion that a site is eligible or not eligible for inclusion in the
NRHP without subsurface testing must be thoroughly and convincingly documented.
Caltrans does not have a report type specifically for this situation. In most cases, use
of a modified Archaeological Evaluation Report format will be appropriate. Note that
under Criterion D, sites may be eligible based upon their potential to yield important
information. This potential must be explicated clearly, based on a fully developed
research design and an understanding of similar site types. A Principal Investigator
(prehistoric or historical, as appropriate) must prepare and sign the document, which
needs to be peer reviewed by a similarly qualified archaeologist. It will be attached to
the HPSR or HRCR.

There are both potential advantages and disadvantages in evaluating eligibility with-
out excavation. Omitting a Phase Il study may substantially reduce costs and sched-
ule time. It may eliminate disturbances to portions of a site that will not be affected
by the highway project. However, if the proposed eligibility determination is not ac-
cepted by reviewing agencies, and test excavations are ultimately required, the ad-
verse consequences for the project's schedule may be severe. Test excavations also
help in evaluating project effects and in designing appropriate data recovery pro-
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grams. These objectives may be more difficult to meet if Phase |1 test excavation is
bypassed.

5.6.3 Using Programmatic Treatments / CARIDAPS

Some Phase |1 studies may be accomplished through resource-specific programmatic
treatments developed and coordinated by the OHP. These programmatic treatments,
called CARIDAPS or California Archaeological Resource Identification and Data
Acquisition Programs, establish procedures for the efficient identification, re-
cordation, and management of certain archaeological resource classes that contain
limited but useful data. The Sparse Lithic Scatter CARIDAP is the only CARIDAP
that OHP has approved to date.

The implementation of a CARIDAP serves to satisfy the historic compliance process
and is meant to streamline the management process by eliminating the need for for-
mal Phase Il or Phase Il studies. For a qualifying site, CARIDAP implementation
defines the site through prescribed field identification methods, and provides suffi-
cient information to ensure accurate site classification and evaluation of the re-
source’s research potential. For this CARIDAP to be applicable, the site must meet
the following criteria:

1) It must contain only flaked stone, and lack other classes of archaeological material
(such as groundstone, fire-affected rock, pottery, bone, or shell).

2) It must be smaller than 10,000 m? in area.
3) It must lack a substantial cultural deposit, as defined by the program.

4) 1t must have surface artifact densities less than or equal to three items per square
meter.

The restrictions of these criteria (especially #1 and #3) limit the applicability of the
CARIDAP program in evaluating most sites. CARIDAP treatment is also not appro-
priate when only a portion of the site is accessible.

Experience has shown that the CARIDAP process often reveals the need for a more
traditional and complete Phase Il evaluation. Thus, while the CARIDAP is designed
to streamline the evaluation process, the risk of having to do an additional Phase Il
study, with attendant costs and schedule delays, is a significant drawback in using the
CARIDAP program. For this reason, the CARIDAP program may be most useful as
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an initial stage in a larger evaluation effort. In this case, the Phase Il pro-
posal/research design should address the use of this program.

Use of the CARIDAP in this fashion allows for evaluation efforts to be abbreviated, if
CARIDAP criteria are met. If the CARIDAP criteria are exceeded, it allows for full
evaluation efforts to proceed in accordance with the research design.

5.6.4 Archaeological Evaluation Proposal (AEP)

An Archaeological Evaluation Proposal (AEP), also referred to as a “Phase 1l Pro-
posal,” is prepared and peer-reviewed by qualified prehistoric archaeologists and ap-
proved by the DEBC prior to excavations. The proposal should state the goals of the
study, and clearly link the anticipated field and laboratory work to those goals.
Exhibit 5.4 provides guidelines for preparing the proposal.

Because a Phase Il study will evaluate the research potential of a site, the proposal
must present:

e Sufficient background information
e A realistic and site-specific research design
e Discussion of relevant regional research issues

Arrangements for Native American Monitors, curation plans, permits and estimated
time and personnel requirements are also addressed. District Caltrans PQS also
should inform the project biologist of the proposed testing activities to ensure that an
archaeological excavation would not result in impacts to significant biological re-
sources.

5.6.5 Review and Distribution of AEP

5.6.5.1 Peer Review of AEP
Caltrans PQS certified at the Principal Investigator level must peer review the draft
AEP. Peer review should ensure that the AEP:

e Contains a clear definition of study goals
e Considers appropriate regional research concerns
e Specifies a realistic level of effort and timeline to meet the goals

See Section 5.13 for guidance on the peer review process and documentation, review
times, approvals, and document distribution.
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It also may be appropriate to have the draft proposal reviewed by permitting agencies
(e.g., Army Corps of Engineers [COE], USFS, BLM), and/or local Native American
groups. Experience suggests that 15 to 20 working days may be necessary for review
on projects involving numerous resources or coordination with outside agencies (see
Section 5.11, “Archaeological Study Permits”).

5.6.5.2 Approval and Distribution of AEP

Following peer review, and any necessary revisions, the report preparer signs the title
page of the final AEP. If a Caltrans PQS certified at the Principal Investigator level
has not prepared the proposal, then the responsible PQS Principal Investigator indi-
cates review and approval by signing the title page. The DEBC then reviews and
formally approves the AEP by signing the title page.

The district PQS sends:

e One copy of the AEP to the CSO Section 106 Branch Chief®8

e Additional copies of the approved AEP to any agencies permitting the work and
to consulting Native American Tribes, groups or individuals or any other consult-
ing parties

5.6.6 Pre-field Preparations

The following are key pre-field preparations:

1) Obtain the necessary project maps, aerial photographs, assessor’s parcel maps,
etc.

2) Secure the proper permission or permits and curation agreements.

3) Coordinate with the Native American community and specifically with the Native
American Monitor.

Additional pre-field measures may be found in the Pre-Excavation Checklist provided
as Exhibit 5.9.

Obtain the appropriate maps or aerial photographs from the project engineers or
through the district or headquarters Photogrammetry units. The Environmental Plan-
ner (Generalist) for the project typically obtains the Assessor’s parcel maps.

Or FHWA for non-assigned project or those on tribal lands with a copy to CSO.
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The Principal Investigator confirms that the proper permits are secured if the study
will occur on, federal, or other public lands, or within the coastal zone. The
timeframe for pre-field preparations must allow for the permit processing. See
Section 5.10 for an expanded discussion on permit requirements, procedures, and re-
sponsibilities.

Assessor’s parcel maps should be obtained in order to clearly determine the owner-
ship of the property on which excavation is to be undertaken. Engineering plans,
cross-section schematics, and/or as-builts may be necessary to determine and demon-
strate the spatial relationship between proposed testing efforts, previous disturbances,
and the proposed project.

Obtain required permits before beginning fieldwork. District Right-of-Way staff
obtains written permission for any excavation on private lands.

For liability reasons, written permission from private landowners is necessary if the
fieldwork is conducted on private land. The project archaeologist will have to supply
to district ROW staff a concise and clear written explanation of the work to be con-
ducted. Artifacts legally are the property of the landowner and are to be returned to
the owner unless a written agreement is obtained for Caltrans to retain and curate the
recovered artifacts. Professional responsibilities dictate that every effort should be
made to obtain permission for curation of recovered archaeological materials.

Section 5.11 discusses permit requirements, procedures, and responsibilities; the Cal-
trans Division of Right-of-Way and Land Surveys Surveys Manual, available to Cal-
trans staff on the Caltrans intranet site, also contains additional guidance on obtaining
entry.

A curation agreement with an approved facility should be in place before fieldwork
commences. The DEBC reviews and approves the curation agreement. See Chapter
3 for additional information.

The DNAC arranges for the Native American Monitor, but the Principal Investigator
or field director is responsible for day-to-day liaison in the field. Monitoring agree-
ments may be prepared before fieldwork that includes procedures to be followed in
the event human remains are encountered. See Chapter 3, "Native American Consul-
tation,"” for further pertinent information.
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5.6.7 Fieldwork, Laboratory Analysis, and Curation

The fieldwork and laboratory analysis need to follow the plans identified in the AEP.
If changes are deemed necessary, the Principal Investigator should write the justifica-
tion and file it with the district’s project files. Phase Il laboratory studies must be de-
tailed enough to meet professional standards and to provide the data necessary to
evaluate site integrity, research potential, and NRHP eligibility or CEQA signifi-
cance. Some specialized analyses may require separate consultant contracts.

Recovered materials are to be curated at an appropriate repository in accordance with
36 CFR Part 79, “Curation of Federally Owned and Administered Archaeological
Collections,” and OHP’s “Guidance for the Curation of Archaeological Collections.”
It is Caltrans’ policy not to curate human remains and associated grave artifacts, sa-
cred objects or objects of cultural patrimony. Chapter 3 Section 3.6.9 contains more
guidance if such items are present.

5.6.8 Archaeological Evaluation Report

Note: the Archaeological Evaluation Report used to be called the “Phase Il Report” in
previous versions of this volume; the change in the title clarifies the purpose of the
report for non-cultural resources personnel.

The Archaeological Evaluation Report (AER) provides the basis for determining
whether a site is eligible for inclusion in the NRHP or is a historical resource under
CEQA. It also may document whether the proposed project will adversely affect eli-
gible properties. To accomplish this, the report describes the fieldwork, data analyses
undertaken, and the conclusions derived from them. Based on this information, the
AER also demonstrates that the site does—or does not—possess the additional infor-
mation potential to address significant research questions. It also may conclude that
the portion of the site in the direct APE—does or does not—contribute to that poten-
tial. Exhibit 5.5 contains guidance on the format and content of AERs.

In rare instances, full presentation of Phase Il findings may be deferred for inclusion
in a Data Recovery Report. However, the AER must contain assurances that full re-
porting in the Data Recovery Report will occur in a timely fashion. Changes in pro-
ject plans or elimination of the need for data recovery will not alter Caltrans' respon-
sibility to report the Phase Il results. This approach should only be used with previ-
ous agreement from SHPO.

2014 Update rev: 01/02/15 Page 5:33
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.


http://www.access.gpo.gov/nara/cfr/waisidx_04/36cfr79_04.html
http://www.access.gpo.gov/nara/cfr/waisidx_04/36cfr79_04.html
http://ohp.parks.ca.gov/pages/1054/files/guide93.pdf
http://www.dot.ca.gov/ser/vol2/ch3.pdf#page=29
http://www.dot.ca.gov/ser/vol2/ex_5_5_aer_rpt.pdf

Chapter 5: Prehistoric Archaeological Resources Identification, Evaluation and Treatment

Do not include specific recommendations for further work in the AER. If recommen-
dations are to be made, the archaeologist should include them in a memorandum
transmitting the final AER to the DEBC.

Prepare a revised archaeological site record, incorporating information gained during
Phase |1 studies, and append the record to the AER. The district HRC also separately
files the revised archaeological site record with the appropriate CHRIS Information
Center.

5.6.9 Review, Approval, and Distribution AER

5.6.9.1 Peer Review of AER
See Section 5.13 and Exhibit 2.11 Table C for guidance on the peer review process
and documentation, review times, approvals, and document distribution.

Both draft and final versions of the Archaeological Evaluation Report are usually
prepared in order to ensure that review comments are adequately addressed. The re-
viewers should focus on substantive concerns in the report. Caltrans PQS certified at
the Principal Investigator level must peer review the draft and final AER. Caltrans
carefully reviews AERs prior to submission to FHWA and SHPO to ensure timely
consideration and concurrence by those agencies. The AER is peer reviewed to en-
sure professional adequacy in:

e Field and laboratory techniques

e Reasonableness of analysis and interpretation

e Quality of presentation

e Consistency with Caltrans and OHP standards

e Adequacy of the Section 106 consultation process (for federal undertakings)

Experience has shown that a “cold” reviewer who is unfamiliar with the undertaking
is more likely to provide an objective review, which helps guarantee that the docu-
ment will be easily understood by regulatory agencies (i.e., SHPO) and other outside
readers.

Peer review of draft AERs by outside archaeologists knowledgeable in the prehistory
of the region may be beneficial if there is sufficient time to secure such a review and
still meet Section 106 compliance schedules. Caltrans PQS ultimately must review
the AER for approval, in accordance with the Section 106 PA Stipulation XVIII and
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5024 MOU Stipulation XVII. For specific information on outside peer review, con-
tact the CSO Section 106 Branch Chief.

The district HRC also should forward the draft AER to permitting agencies (e.qg.,
COE, USFS, BLM) for review, as well as to appropriate Native American Tribes,
groups or individuals when prehistoric sites are involved. Depending on the re-
sources being evaluated and the scope of the project, giving these organizations an
opportunity to comment may be required for Section 106 consultation efforts [see 36
CFER 800.4(c)]. Review of the draft AER by permitting agencies also may be a condi-
tion of specific permits. In instances involving especially numerous or complex re-
sources, it may be advantageous to plan for a second draft prior to delivery of the fi-
nalized report. This option provides an opportunity to address any lingering con-
cerns, as well as a longer review period for outside reviewers from permitting agen-
cies and Native American Tribes, groups or individuals.

5.6.9.2 Approval and Distribution of AER

Following peer review and any necessary revisions, the report preparer signs the title
page of the final AER. If a Caltrans PQS certified at the Principal Investigator level
has not prepared the report, then the responsible PQS Principal Investigator indicates
review and approval by signing the title page. Finally, the DEBC reviews and for-
mally approves the AER by signing the title page.

For federal undertakings, the district PQS sends:

e One copy of the approved AER to SHPQO? for concurrence on NRHP eligibility
with concurrent submittal to the CSO Section 106 Branch Chief.

e If Native Americans have been consulting parties they get a copy concurrent with
the SHPO submittal unless the Tribe has indicated it does not want a copy

After SHPO has concurred on NRHP eligibility determinations (for federal undertak-
ings), or, for state-only projects, after the DEBC has approved the final AER, the dis-
trict HRC provides:

O One copy of the approved AER to the regional CHRIS Information Center

O Additional copies of the approved AER to permitting agencies as required for
conditions of permits (e.g., COE, USFS, BLM), and to any other consulting
parties

9 And FHWA for non-assigned project or those on tribal lands.
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See Exhibit 2.16 for Caltrans policies regarding the publication and external distribu-
tion of reports.

If the memo transmitting the AER to the DEBC for approval made recommendation
concerning the resource, this memo also should be sent to the CSO Section 106
Branch Chief (for federal undertakings).

5.7 Environmentally Sensitive Areas

When a resource within the APE can be protected from adverse effects, the resource
and any surrounding buffer is designated an Environmentally Sensitive Area (ESA)
and preserved in place. The ESA signals an area to be protected by avoidance or by
restrictions on Caltrans activities.

Establishment and enforcement of an ESA is explained in the ESA Action Plan that is
prepared for each undertaking. The ESA Action Plan explains specific provisions
that will be employed to physically protect the site (e.g., construction of protective
fencing). Enforcement measures include provisions such as periodic monitoring by
PQS or consultant archaeologists (with periods mandated), Native Americans as ap-
propriate, or contractually binding penalties for violations of the ESA. Exhibit 2.7
provides further guidance on what to include in an ESA Action Plan.

5.7.1 Providing ESA Information to Others
The DEBC is responsible for developing and providing information on ESAS to the
other functional units. The DEBC provides ESA information to:

e District Project Development, for inclusion in construction plans (i.e., Plans,
Specification, and Estimates)

e Resident Engineer (RE), as special instructions to the RE’s Pending File, and a
copy of these instructions to CSO

e District Maintenance, information on permanent ESAs established within Caltrans
right-of-way, ownership, or jurisdiction

5.7.2 Enforcement of ESAs
During construction

e The Resident Engineer ensures that contractors adhere to the provisions of the
contract regarding the ESA.

o The DEBC is responsible for ensuring that construction is monitored and for
communicating with the RE regarding ESA compliance.
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e The Monitors may be Caltrans PQS certified at the Co-Principal Investigator level
(see Section 106 PA/5024 MQOU Attachment 1 and Exhibit 1.6 Table 2), or they
may be consultants who meet the Secretary of the Interior’s Professional Qualifi-
cations Standards for archaeologists.

e If Tribal Monitors are required, the Native American tribe determines appropriate
qualifications for their monitor.

For maintenance activities

e District Maintenance Engineer, maintenance region manager, and staff are re-
sponsible for ensuring that ESAs are protected during maintenance activities.

e Maintenance staff must check with the DEBC before ground disturbing activities
that may affect ESAs that the DEBC identified.

e The DEBC ensures monitoring of permanent ESAs to evaluate their effectiveness.
Any problems should be discussed with the appropriate maintenance personnel
immediately.

5.7.3 Posting of Archaeological ESAs

Fencing, staking, or other physical barriers may be necessary to guarantee protection
of an ESA. ESA protective measures are taken when failure to do so likely would
result in damage to a resource because of its proximity to a construction area or
maintenance activities. ESA protective measures also are taken if the resource is of
unusual sensitivity. When such damage is unlikely, these measures may not be desir-
able because they may draw attention to the resource.

The DEBC decides:

e Which ESAs need to be posted
e How they are to be posted (e.g., signs, staking, or fencing)
e Who will be responsible for posting the ESAs

This ESA information must be:

¢ Included in the contract’s Special Provisions and mapped on the plans
e Included in the RE’s Pending File

e Explained to the RE by environmental staff at a strategy meeting

e Provided to Maintenance and Permits if the ESA is permanent
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When the highway contractor is to install a fence, the fence specification, order of
work, and lead time to arrange for a monitor (if appropriate) must be specified in the
contract. The contractor does not need to know the nature of the resource being pro-
tected. An added measure of protection is afforded an archaeological site if its pres-
ence does not become general knowledge.

Compliance under Section 106 is jeopardized if ESAs are violated, regardless of
whether actual protected sites are damaged. If burials are involved, all applicable
state and federal Native American burial laws and regulations also apply.

Damage to archaeological sites may result in additional archaeological work that
necessitates construction delays.

When damage occurs, the DEBC prepares a Report of Construction Impacts to Cul-
tural Resources. The DEBC certifies this report and includes it in the project files.
The DEBC sends copies of this report to Headquarters Division of Construction and
to the CSO Chief. Exhibit 5.13 contains guidance on completing the Report of Con-
struction Impacts. Violation of ESAs must be reported to SHPO when they occur;
they are also reported in the Section 106 PA Annual Report. Annual reports are dis-
cussed in Chapter 2 Section 2.5.6. Section 5.10 discusses situations in which a viola-
tion of an ESA results in a “discovery” situation.

5.8 Archaeological Data Recovery (Phase lll)

The potential contribution of a prehistoric site to archaeological research can be pre-
served, at least in part, through an excavation program designed to recover the mate-
rials that constitute important data. This research program is referred to as data re-
covery, or a Phase Il study. Under 36 CFR 800, data recovery at an archaeological
site is no longer the basis for a finding of "no adverse effect” to the site. However,
data recovery continues to be an important measure to mitigate adverse effects, when
avoidance of impacts is not feasible.

The data recovery (or Phase I11) study consists of:

e Preparation of a proposal for fieldwork and analysis
e Fieldwork

e Laboratory work and analysis

e Reporting the study’s results
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Data recovery excavations are intended to capture information that will be lost as a
result of the project, whether federal undertaking or state-only project. Therefore,
data recovery excavations are confined to the direct APE, unless otherwise indicated
in a data recovery plan being implemented under the terms of the MOA for the under-
taking. The Data Recovery Report documents the contribution of the site to regional
research and completes the archaeological portion of Section 106 compliance and/or
CEQA mitigation commitments. Increasing emphasis is being given to the im-
portance of disseminating the results of data recovery programs beyond professional
archaeological audiences, directly to the interested public.

Some of the methods that have been used to achieve this goal include:

e Public visits and media coverage during data recovery excavations

e Presentations to school, avocational, Native American, and local community
groups

e Preparation of exhibits, web sites, booklets, and videos

Such public involvement measures must take into account confidentiality and safety
requirements. In addition, see Exhibit 2.16 for external report and presentation proce-
dures.

Timing of Data Recovery in Relation to Project Funding and Schedule
Due to the nature of project funding, the data recovery process does not occur in one
continuous series of events. Pre-construction dollars fund the initial Data Recovery
Plan (DRP), which documents the scope and character of the proposed study. This
DRP (as well as any other documents designed to avoid and/or resolve adverse ef-
fects, such as an ESA Action Plan, a Public Outreach Plan, or a Monitoring Plan) is
typically attached to an MOA signed by CSO and SHPO (as described at 36 CFR
800.6[b]and Section 106 PA Stipulation X1 and 5024 MQOU Stipulation X). An exe-
cuted (signed) MOA must be completed prior to issuing the final environmental doc-
ument for the project. Often, a significant period of time lapses before funding is se-
cured for the project. Once the project is funded, the Phase 111 process begins again.
At this point the DRP may be supplemented with additional details (especially cost
estimates and more detailed work plans) to serve as the Phase 11l Proposal. A Phase
111 Proposal is not mandatory for all projects but may be prepared at the discretion of
the Caltrans PQS, depending on the amount of time that has lapsed since preparation
of the initial DRP, the thoroughness of the original DRP, or on changes that may have
occurred since it was prepared. The Phase 111 Proposal would contain more specific
information (e.g., costs, schedule, permitting, etc.) than the DRP. Alternatively, when
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the DRP contains all the specifics required for a Phase 111 proposal and the plan is be-
ing implemented shortly after preparation, then an additional document may not be
required and the DRP can serve as the Phase 1l proposal.

The actual Phase 111 fieldwork commences after the final approval of the project envi-
ronmental document but before project construction. After successful completion of
the fieldwork, the District submits a letter report in accordance with the MOA. Sub-
mittal of this report signals that construction can begin. Typically, the Data Recovery
Report itself is produced during or after project construction.

As noted in Exhibit 2.3, the time frame for a Data Recovery program, from initiation
of the field study to the final report, averages 18 months, with 12 months generally
the minimum. The different characteristics of archaeological sites can shorten or ex-
tend these estimates.

While Caltrans PQS may conduct Phase 11 studies, the work is frequently contracted
out to academic institutions or consultants. This is because the complexity and com-
prehensiveness of required studies are beyond the time availability of in-house staff.
Exhibit 1.6 Table 2 shows the PQS levels required for individuals functioning as
Principal Investigators, Crew Chiefs, and Crew Members on a data recovery investi-
gation.

One means of reducing the amount of Phase 111 data recovery required is to cap a site
with culturally sterile fill. Phase 111 excavations should be conducted prior to capping
to recover a reasonable record of what will be buried. This avenue is appropriate only
if no further impact will occur to the site; otherwise, full data recovery is appropriate.
This procedure is in accordance with principles in the Council's 1999 Recommended
Approach for Consultation on Recovery of Significant Information from Archeologi-

cal Sites. Although the CEQA Guidelines allow for capping sites without prior exca-
vation, it is Caltrans’ practice to excavate all sites to understand the nature and extent
of the property before capping the site.

5.8.1 Data Recovery Plan

A Data Recovery Plan (DRP) is prepared as an attachment to the Finding of Effect
and/or MOA for the project for federal undertakings, and as part of the HRCR for
state-only projects. For federal undertakings the DRP serves to obtain concurrence
from CSO and SHPO that the objectives and scope of the proposed Phase 11 study
are appropriate mitigation measures. See Chapter 2 Sections 2.3.9 and 2.3.10 for fur-
ther guidance on consulting with CSO and SHPO on resolution of adverse effect and

2014 Update rev: 01/02/15 Page 5:40
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.



http://www.dot.ca.gov/ser/vol2/ex_2_3_effort.pdf
http://www.dot.ca.gov/ser/vol2/ex_1_6_expertise.pdf
http://www.achp.gov/archguide.html
http://www.achp.gov/archguide.html
http://www.achp.gov/archguide.html
http://www.dot.ca.gov/ser/vol2/ch2.pdf
http://www.dot.ca.gov/ser/vol2/ch2.pdf#page=28
http://www.dot.ca.gov/ser/vol2/ch2.pdf#page=32

Chapter 5: Prehistoric Archaeological Resources Identification, Evaluation and Treatment

MOAs. The Data Recovery Plan contains less detail on fieldwork, laboratory work,
and costs than is appropriate in an excavation proposal. Exhibit 5.6 provides guide-
lines for preparing the DRP. The DRP also should follow the guidance in Section
106 PA Attachment 6, particularly when the site is eligible for inclusion in the NRHP
solely for its information potential (Criterion D).

Under PRC5024, the District PQS may propose Standard Mitigation Measures
(SMM) to mitigate adverse effects to archaeological properties when a Data Recovery
Plan has been prepared in accordance with PRC 5024 MOU Attachment 6. PRC
5024 MOU Attachment 6 differs slightly from Section 106 PA Attachment 6 in that it
requires Caltrans to include any alternative measures that may have been negotiated
with Indian tribes that ascribe religious or cultural values to the affected historical
resource, or other interested parties, to resolve adverse effects.

5.8.2 Headquarters Review of Mitigation Measures Costing $500,000
and Above

Data Recovery Plans, Treatment Plans, excavations and other proposed mitigation
measures that identify costs of $500,000 and above for the undertaking as a whole
must be reviewed by the CSO Chief, under delegation by the Chief, Division of
Environmental Analysis.

The CSO Chief will complete the review within fifteen (15) working days from re-
ceipt of the mitigation documentation. This review is intended to provide independ-
ent analysis to ensure that the mitigation is cost effective and commensurate to the
scope of the undertaking, the type and significance of the historic properties, and that
the Data Recovery Plans are consistent with the requirements of Section 106 PA At-
tachment 6 and PRC 5024 MOU Attachment 6. The DEBC will take the CSO Chief's
comments into consideration prior to approving mitigation costs of $500,000 and
above.

5.8.3 Review, Approval, and Distribution of DRP

5.8.3.1 Peer Review of DRP

See Section 5.13 for guidance on the peer review process and documentation, review
times, approvals and document distribution. Fifteen (15) working days are normally
allowed for peer review, however up to 20 working days may be necessary for re-
viewing draft DRPs on projects involving numerous resources.
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Caltrans PQS certified at the Principal Investigator level in the appropriate discipline
must peer review the draft DRP. Caltrans PQS carefully review DRPs prior to sub-
mission to CSO and SHPO to ensure timely consideration and concurrence by those
agencies. Similar peer review and PQS approval is required when under the PRC
5024 MOU when applying SMMs. The DRP is peer reviewed to ensure that the plan:

e Addresses appropriate regional research concerns
e Clearly defines the study goals
e Specifies a realistic level of effort and timeline to meet those goals

The district PQS also should forward the draft DRP to permitting agencies (e.qg.,
USFS, BLM) for review, as well as to appropriate Native American groups and other
consulting parties. This is to ensure adequate Section 106 consultation, as required
under 36 CFR 800.6 and Section 106 PA Stipulation XI (“Resolution of Adverse Ef-
fects”). Experience suggests that 30 working days or more may be necessary for re-
view on projects involving coordination with outside agencies (see Section 5.10, “Ar-
chaeological Study Permits”).

5.8.3.2 Approval and Distribution of DRP

Following peer review, and any necessary revisions, the report preparer signs the title
page of the final DRP. If a Caltrans PQS certified at the Principal Investigator level
has not prepared the plan, then the responsible PQS Principal Investigator indicates
review and approval by signing the title page. Finally, the DEBC reviews and for-
mally approves the DRP by signing the title page.

For federal undertakings, the district HRC sends

e One copy of the approved DRP to CSO1° for forwarding to SHPO as part of the
MOA package for resolving adverse effects. When the proposal is to conduct da-
ta recovery on historic properties significant exclusively under NRHP Criterion
D, pursuant to Section 106 PA Stipulation X.C.2, then the Plan is forwarded sim-
ultaneously to both the CSO and the SHPO. After CSO and SHPO have con-
curred (for federal undertakings), or, for state-only projects, after the DEBC has
approved the final DRP, the district PQS provides:

o Additional copies of the approved DRP, distributed in accordance with com-
mitments made in the Finding of Effect, or Memorandum of Agreement con-
cerning the distribution of the report

10 Under the NEPA assignment CSO is the lead on tribal lands; for projects that FHWA has not assigned
to Caltrans, FHWA is the lead on tribal lands and the copy is sent to FHWA.

2014 Update rev: 01/02/15 Page 5:42
Volume 2 -Standard Environmental Reference
Copyright ©2014 California Department of Transportation. All rights reserved.



http://www.ecfr.gov/cgi-bin/retrieveECFR?gp=1&SID=2cd89b61b86b23398d56efa0f6197ca6&ty=HTML&h=L&r=SECTION&n=36y3.0.6.1.1.2.1.4
http://www.dot.ca.gov/ser/vol2/106pa_14.pdf#page=14
http://www.dot.ca.gov/ser/vol2/106pa_14.pdf#page=12

Chapter 5: Prehistoric Archaeological Resources Identification, Evaluation and Treatment

o0 If Native Americans have been consulting parties they get a copy concurrent
with the SHPO submittal, unless the Tribe has indicated it does not want a

copy.

Exhibit 2.11 Table B provides additional information on the distribution of data re-
covery documents. The transmittal letter to CSO documents that commitments con-
cerning the distribution of the report that were made in the Finding of Effect or Mem-
orandum of Agreement have been fulfilled.

5.8.4 Phase lll Proposal

The Phase 111 Proposal is primarily an in-house document that builds on the previous
Phase 11 study (if one occurred) and on the Data Recovery Plan; it may reference ap-
propriate portions of those documents or include them as attachments, if they have
been adequately developed. In some cases (such as when a long period of time has
elapsed since completion of the DRP) it may be desirable and/or necessary to develop
a significant amount of new content for the Phase 111 Proposal. In this case, further
consultation under an MOA may be required. In general, however, the Phase Il Pro-
posal will differ from the DRP mostly in that it will include the specifics of personnel,
schedule, and cost. Exhibit 5.7 provides guidelines for preparing the proposal.

District Caltrans PQS also should inform the project biologist of the proposed Phase
I11 activities to ensure that no impacts to significant biological resources would result
from archaeological excavation.

5.8.5 Review, Approval, and Distribution of Phase lll Proposal

5.8.5.1 Peer Review of Phase lll Proposal
See Section 5.13 for guidance on the peer review process and documentation, review
times, approvals and document distribution.

Caltrans PQS certified at the Principal Investigator level must peer review the draft
Phase 111 Proposal. Caltrans PQS carefully review Phase 111 Proposals prior to sub-
mission to CSO1! and SHPO to ensure timely consideration by those agencies. The
Phase 111 Proposal is peer reviewed to ensure that the proposal:

e Addresses appropriate regional research concerns
e Clearly defines the study goals
e Specifies a realistic level of effort and timeline to meet those goals

11 Or FHWA for non-assigned project or those on tribal lands.
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The district PQS also should forward the draft proposal to permitting agencies (e.g.,
USFS, BLM), as well as to appropriate Native American groups and other consulting
parties. The draft proposal forwarded to them should acknowledge that the key ele-
ments of the proposal already have been solidified through the project MOA (signed
by the consulting parties) and the DRP, which should be attached to the draft Phase
111 Proposal. A minimum of fifteen (15) working days is allowed for peer review,
with longer periods allowed at the discretion of the DEBC. Experience suggests that
30 working days or more may be necessary for review on projects involving numer-
ous resources or coordination with outside agencies (see Section 5.11, “Archaeologi-
cal Study Permits”).

5.8.5.2 Approval and Distribution of Phase Ill Proposal

Following peer review and any necessary revisions, the report preparer signs the title
page of the final Phase 11l Proposal. If a Caltrans PQS certified at the Principal In-
vestigator level has not prepared the plan, then the responsible PQS Principal Investi-
gator indicates review and approval by signing the title page. Finally, the DEBC re-
views and formally approves the Phase 111 Proposal by signing the title page.

For federal undertakings, the district PQS sends

e One copy of the approved Phase 111 Proposal simultaneously to CSO?2 for for-
warding to the SHPO if an MOA to resolve adverse effects has not yet been com-
pleted, and if SHPO has requested a copy. If it has, then copies are distributed in
accordance with the provisions of the MOA. After CSO 13 and SHPO have con-
curred (for federal undertakings), or, for state-only projects, after the DEBC has
approved the final Phase I11 Proposal, the district PQS provides:

o0 Additional copies of the approved Phase 111 Proposal, distributed in accord-
ance with commitments made in the Finding of Effect, or Memorandum of
Agreement concerning the distribution of the report

o If Native Americans have been consulting parties they get a copy concurrent
with the SHPO submittal, unless the Tribe has indicated it does not want a

copy

The transmittal letter to CSO should state that the key elements of the proposal al-
ready have been solidified through the project MOA (signed by the consulting par-
ties) and the DRP, which should be attached to the draft Phase I11 Proposal.

12 Or FHWA for non-assigned project.
13 For non-assigned project.
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5.8.6 Fieldwork, Laboratory Analysis, and Curation

Intensive fieldwork and detailed laboratory analyses often are needed to realize the
objectives of the data recovery program. Conversely, work also may be more nar-
rowly framed than in an evaluation program because it builds on the previous Phase Il
testing and focuses on the specific research questions identified for the data recovery
program. Typically, the data recovery program also focuses on a more limited por-
tion of the site; this also may narrow research questions.

Field and laboratory procedures will follow those defined in the Phase 111 Proposal,
with appropriate allowance for unexpected information opportunities or problems that
may arise.

Recovered materials are to be curated at an appropriate repository in accordance with
36 CFR Part 79, “Curation of Federally Owned and Administered Archaeological
Collections,” and OHP’s “Guidance for the Curation of Archaeological Collections.”

5.8.7 Data Recovery Report

Data recovery is archaeological research undertaken to mitigate the adverse effects of
a proposed project. The final report presents the contributions this excavation has
made toward creating a more complete picture of regional prehistory. Future avenues
for research also should be identified.

Whereas archaeological survey and evaluation reports primarily are addressed to re-
view agencies, Data Recovery Reports primarily are addressed to those interested in
the research. For this reason, more flexibility is appropriate in the way in which data
recovery results are presented. Guidelines for preparing the Data Recovery Report
are provided in Exhibit 5.8, but modifications of these guidelines that would facilitate
appropriate dissemination of the study results should be considered, in consultation
between the report author and prospective peer reviewers.

Prepare a revised archaeological site record that documents the changed information
about the site as a result of the Phase I11 studies. The district PQS sends a copy of
this revised record to the appropriate CHRIS Information Center.
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5.8.8 Review, Approval, and Distribution of Data Recovery Report

5.8.8.1 Peer Review of Data Recovery Report

Caltrans PQS certified at the Principal Investigator level must peer review the draft
Data Recovery Report. Caltrans PQS carefully review these reports prior to submis-
sion to CSO and SHPO to ensure timely consideration by those agencies. The Data
Recovery Report is peer reviewed to ensure that the report:

e Adequately documents all aspects of the Phase 11 investigations
e Addresses the identified research goals
e Presents its conclusions in a clear and logical manner

In rare circumstances, members of the archaeological community outside Caltrans
may peer review draft Data Recovery Reports. The peer reviewers are selected for
their regional and/or specialized expertise. The DEBC makes the decision to submit
the report for outside peer review.

See Section 5.13 for guidance on the peer review process and documentation, review
times, approvals, and document distribution.

5.8.8.2 Approval and Distribution of Data Recovery Report

Following peer review and any necessary revisions, the report preparer signs the title
page of the final Data Recovery Report. If a Caltrans PQS certified at the Principal
Investigator level has not prepared the report, then the responsible PQS Principal In-
vestigator indicates review and approval by signing the title page. Finally, the DEBC
reviews and formally approves the Data Recovery Report by signing the title page.

For federal undertakings, the district PQS sends:

e One copy of the approved Data Recovery Report to CSO?15 and SHPO in accord-
ance with the commitments made in the MOA. After the DEBC has approved the
final report, the district HRC provides:

0 One copy of the approved Data Recovery Report to the regional CHRIS In-
formation Center

o0 Additional copies of the approved Data Recovery Report in accordance with
commitments made in the Finding of Effect, Data Recovery Plan, or Memo-
randum of Agreement concerning the distribution of the report

14 Or FHWA for non-assigned project.
15 Or FHWA for non-assigned project.
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o0 If Native Americans have been consulting parties they get a copy concurrent
with the SHPO submittal, unless the Tribe has indicated it does not want a

copy

Exhibit 2.11 Table B provides additional information on the distribution of data re-
covery documents. The transmittal letter to CSO documents that commitments con-
cerning the distribution of the report that were made in the Finding of Effect, Data
Recovery Plan, or Memorandum of Agreement, have been fulfilled.

See Exhibit 2.16 for Caltrans policies regarding the publication and external distribu-
tion of reports.

5.8.9 Other Data Recovery Commitments

Some data recovery programs include public information elements such as site visits,
lectures, exhibits, or publications. The steps taken to fulfill these commitments, and
the degree of success in meeting their objectives, should be documented all parties to
the data recovery program, including CSO6, SHPO, and Native American groups.
Appropriate means of documentation may include memoranda, letters, or formal re-
ports. See Exhibit 2.16 for Caltrans policies regarding the publication and external
distribution of reports.

5.9 Coordinating Consultant Studies

Archaeological studies are often conducted for Caltrans by academic institutions, oth-
er agencies, or contracted private consultants, with a district or CSO archaeologist as
coordinator. If CSO is participating in the administration of the archaeological study,
it may be appropriate that CSO personnel also coordinate the fieldwork, so that they
can develop a better understanding of the nature of the resource involved.

The archaeological coordinator acts as a liaison between Caltrans and the academic
institution, other agency, or private consultant. The coordinator must have a thorough
understanding of the scope and goals of the work and the requirements of the con-
tract. The coordinator's in-the-field contact with the consultant provides first-hand
knowledge of the personnel and methods involved. When any schedule slips or
speed-ups are identified, there is an opportunity to initiate consultation and negotia-
tion, if changing field situations demand it. The archaeological coordinator, howev-
er, does not supplant the consultant's field director in matters of professional judg-
ment, unless violations of standard professional practices threaten the credibility of

16 And FHWA for non-assigned project.
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the final report. Refer any unresolved differences between the coordinator and the
field director to the Caltrans contract manager and the consultant's principal investi-
gator.

Consultant-prepared Archaeological Survey Reports, XPI Proposals and Reports, Ar-
chaeological Evaluation Proposals and Reports, Data Recovery Plans, Phase 111 Pro-
posals, and Data Recovery Reports are submitted to the DEB and/or headquarters
CSO for PQS and DEBC review. Caltrans has a minimum of fifteen (15) working
days for the review (see Section 5.13). The Caltrans DEBC will notify the consultant
of document approval or requested revisions.

5.10 Construction Monitoring and Post-Review Discoveries

5.10.1 Effective Monitoring

Despite Caltrans’ efforts to identify archaeological properties, significant archaeolog-
ical resources may be uncovered as grading occurs at a known site or at a previously
inaccessible location. An archaeologist may be assigned to monitor construction
work for the purpose of identifying and evaluating such newly discovered resources.
Monitoring is not a substitute for adequate pre-construction identification efforts.

Effective monitoring requires that the archaeologist work closely with Caltrans' and
the contractor's field personnel, and in some cases with Native American monitors.
All participants need to understand clearly:

e The nature of the archaeological concerns at the location

e Various participants' responsibilities

e Construction schedules and procedures

e The chain of command for dealing with any new archaeological discoveries

A monitoring plan should discuss chain of command and decision thresholds for what
constitutes an archaeological property.

5.10.2 Planning for Post review Discovery

If during the identification phase, no eligible properties are identified despite a thor-
ough level of effort appropriate to the scope of her project’s potential effects, yet the
area remains sensitive for buried deposits, a Discovery Plan is advisable. The plan
would support a finding of No Adverse Effect or might be attached to an MOA and
would be submitted to CSO for review and forwarding to SHPO in accordance with
Section 106 PA Stipulation X and Stipulation XV.A. In most cases, development of a
MOA will add significant time to the project schedule, when compared to carrying
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out proper identification efforts. Exhibit 5.11 provides guidance on effective moni-
toring and planning for late discoveries.

5.10.3 Post-Review Discovery — No Plan in Place

When a discovery occurs and there is no plan in place, Caltrans must follow Section
106 PA Stipulation XV.B/5024 MOU Stipulation XIV.B. Exhibit 5.12 contains guid-
ance on the procedures to use when there is a post-review discovery without a plan in
place.

5.10.4 Safety Concerns While Monitoring

Safety concerns are particularly important in construction situations. The archaeolog-
ical monitor must be adequately aware of the operating methods of heavy equipment,
adjacent traffic conditions, safety policy with respect to exposed cuts and trenches,
and hazardous materials potentially present at the site. See Section 5.3.6 for guidance
on field safety.

If significant archaeological remains are encountered, it may be necessary temporari-
ly to divert construction work away from the location of the finds, to allow the finds
to be properly assessed, documented, and/or recovered. The monitor contacts the
Resident Engineer who will redirect any work.

Because delays may cause serious impacts to the construction schedule, the
archaeological monitor should have a clear understanding of the thresholds for such
discoveries.

5.10.5 Recovery of Artifacts During Construction
Contingency arrangements may include having the appropriate excavation gear avail-
able at the site and having a plan to mobilize additional archaeological assistance.

Any archaeological specimens that are recovered will require analysis, reporting, and
curation. In part for this reason, it is generally undesirable to recover materials that
do not have interpretive significance, or that are redundant with specimens previously
documented for the site.

There is no standard Caltrans format to report on construction monitoring. The
amount of documentation that is appropriate will vary. At a minimum, the monitor
should prepare a memorandum to the files documenting that the mandated monitoring
was performed. The memorandum should include the following information:

e Archaeological monitors and their qualifications
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e Dates of monitoring

e Portions of the project area for which monitoring was done
e Conditions of work

e Results in terms of any archaeological remains encountered
e Any other relevant observations

If significant artifacts or features are encountered and are either documented or re-
covered, a more formal and extensive report is appropriate, following the general
guidelines of the Data Recovery Report (Exhibit 5.8).

5.11 Archaeological Study Permits

Permits of one type or another are required before conducting archaeological studies
on public or private lands. The process for obtaining permits varies considerably, de-
pending on factors such as whether the land is public or private, what other agencies
are involved, and within which Caltrans district the project is located. Typically, Cal-
trans cultural resources staff or their contracted consultants obtain permits for public
lands, while Caltrans ROW agents will obtain permission to enter for private lands.

The primary federal agencies requiring permits for Caltrans projects are:

e Bureau of Land Management (BLM)

e U.S. Forest Service (USFS)

e National Park Service (NPS)

e Bureau of Indian Affairs (BIA) issues ARPA permits for excavations on tribal
lands

State agencies that may require permits include:

e California Coastal Commission (Commission)
e Department of Parks and Recreation (DPR)
e Department of Fish and Wildlife (CDFW)
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Table 5.1 outlines the permits required and the processing time to expect.

TABLE 5.1
GOVERNMENTAL PERMITS
LEAD
SURVEY LEAD TIME* EXCAVATION TIME*
Federal
USFS | Special Use Permit 4-6 weeks | Special Use Permit** \E/;v-;gks
NPS | Special Use Permit 4 weeks Special Use Permit** 8 weeks
Fieldwork CuItulraI Resogrce Use 8-10
BLM o 1-2 weeks Permit**and Fieldwork
Authorization o weeks
Authorization
State
DPR DPR 412 4-6 weeks DPR 412 8-10
weeks
Other (contact agency) (contact agency)
* listed times depend on the schedules of personnel in outside agencies and can be longer
**these permits are issued under and satisfy the ARPA requirements
USFS = U.S. Forest Service
NPS = National Park Service
BLM = Bureau of Land Management
DPR = California Department of Parks and Recreation.

The permitting agency reviews permit applications to ensure that the application is
complete, the proposed work is appropriate, and the personnel, organization, and
curation facility are qualified. Individuals who meet Caltrans PQS qualifications for
Principal Investigator should qualify to direct excavations under these permits.

5.11.1 Federal Permit Legislation

Permits for archaeological studies on federal land may be issued in accordance with
the following legislation and implementing regulations, depending on the agency in-
volved:

e Organic Administration Act of June 4, 1897 (Chapter 2, 30 Stat 11, as amended,
16 USC 473-475, 477-482, 551) in part directs the Secretary of Agriculture to
protect National Forests and regulate their occupancy and use. The permit is is-
sued under the provisions of 16 USC 551.

e Antiquity Act of 1906 (Chapter 3060; P.L. 59-209; 34 Stat 225; 16 USC 431-433;
43 CFR 3) This act in part (16 USC 432) directs the Secretaries of Interior, Agri-
culture, and War to grant permits subject to the rules and regulations they may
prescribe for the examination of ruins, the excavation of archaeological sites, and
the gathering of objects of antiquity on lands under their respective jurisdictions.
This act’s authority to regulate the taking of archaeological materials has been re-
placed by the Archaeological Resources Protection Act (see below) because of
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conflicting federal circuit court decisions as to the validity of the Antiquity Act’s
provisions regarding cultural items. No permits should actually be issued under
the auspices of this act.

e The Federal Land Policy and Management Act of 1976 [FLPMA] (P. L. 94-579;
43 USC 1701-1784) provides in part for the periodic and systematic inventory of
public lands and their resources, and the management of the resources in a manner
that will protect the quality of the land. The permit is issued under 43 USC 1732
and P.L. 94-579 Section 302(b).

e Archaeological Resources Protection Act of 1979 [ARPA] (P. L. 96-95; 93 Stat
721; 16 USC 470 aa-11; 36 CFR 229; 43 CFR 7) provides primarily for the pro-
tection of archaeological resources on federal lands and Indian lands. A permit is
required for the surface collection and/or excavation of sites 100 years or older
(16 USC 470cc). The implementing Uniform Regulations for ARPA were pub-
lished in the Federal Register, Volume 29, No. 4, Friday January 6, 1984, with
supplemental regulations issued in the Federal Register, Volume 52, No. 55,
Monday, March 23, 1987. ldentical regulations for the different federal landhold-
ing agencies appear under different titles of the Code of Federal Regulations; thus
the implementing regulations for the US Department of Defense is 32 CFR 229,
and the regulations for the BLM and the NPS (Department of the Interior) can be
found under 43 CFR 7.

All ARPA permit applications that involve collection and/or excavation are submitted
by the permitting agency to the Native American group for whom the site or area may
have cultural or religious significance for a 30-day review and comment period. The
permitting agency will also require additional notification and consultation if the ac-
tivity proposed may result in the excavation of human remains, funerary objects, sa-
cred objects, or objects of cultural patrimony as provided for in subpart B of the Na-
tive American Graves Protection and Repatriation Act (NAGPRA) regulations (43
CER 10).

Bureau of Land Management (BLM) Cultural Resource Use Permit

The BLM issues permits for two levels of study. The non-collection sur-
vey/recordation permit, issued under FLPMA, authorizes non-disturbing pedestrian
survey and limited subsurface probing for mapping purposes only (e.g., determination
of boundaries). No collection of artifacts, except isolated artifacts not associated with
an archaeological site, is allowed under this permit. To remain in compliance with
the permit, Caltrans must provide copies of any reports discussing work conducted
under such permits to the agency.
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Caltrans has a statewide non-collection survey/recordation permit for survey on BLM
lands. CSO maintains a list of staff who are identified on the permit. The archaeolo-
gist conducting the survey must notify the appropriate BLM Field Office Manager
before any fieldwork begins and will be required to submit a fieldwork authorization
request. The authorization to conduct fieldwork may be granted immediately, or it
may take one to two weeks (see below).

An ARPA permit is issued on a project-specific basis for activities that may disturb
the research potential of the site. These activities include limited testing, excavation,
and collection. Two copies of the application, including supporting documentation,
are submitted to the BLM State Director, California State Office, Sacramento. A
complete copy also should be forwarded to the appropriate (local) Field Office at this
time. The BLM Field Office submits the application package to the designated Na-
tive American group for a 30-day review period. Caltrans, as the applicant, should
anticipate a minimum period of 8-10 weeks before an ARPA permit is granted. This
allows for review by the Native Americans and the BLM and for inter-agency trans-
mittals of the application.

The BLM permitting process involves two levels of approval:

1) For survey projects, the archaeologist conducting the survey submits the Field-
work Authorization form only to BLM staff at the local level (i.e., the appropriate
BLM Field Office Manager).

2) For collection or excavation projects, the archaeologist conducting the work must
submit an application for the Cultural Resource Use (ARPA) Permit to the state
headquarters of the BLM.

If Caltrans is contracting the work out, the contractor conducting the work must be
the applicant for the Cultural Resource Use Permit. It is strongly recommended that a
copy of the application also be forwarded to the local BLM Field Office at this time,
in order to keep local staff apprised of the status of the project. The Deputy State Di-
rector, Division of Natural Resources, then signs the permit.

Once the permit is issued, the applicant must submit another Fieldwork Authorization
form to the appropriate BLM Field Office before initiating fieldwork. This serves to
ensure that the Field Office is properly notified and that the schedule of the permitted
activity does not conflict with other concurrent activities or conditions in the field.
The Field Office Manager is notified by the applicant submitting a Fieldwork Author-
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ization request form (which describes the personnel involved, location, and period of
the proposed fieldwork). The appropriate BLM Field Office Manager must authorize
any fieldwork under this permit before fieldwork commences.

U.S. Forest Service (USFS) Special Uses Permits

The USFS issues permits under the Organic Administration Act of 1897 or ARPA, as
outlined in 36 CFR 251.50 Special Uses Permits. The procedures and requirements
for obtaining a permit vary between Forests, as does Forest organizational structure.

Special Use Permits are issued for two levels of study:
1) Survey (including limited subsurface testing for boundary definition)

2) Surface collection, testing, or data recovery excavations. For either type of per-
mit, the lead archaeologist initiates the application process by contacting the ap-
propriate Forest Archaeologist

Either the forest supervisor or the district ranger reviews and approves the application
for a survey permit. A review period of 30 days can be anticipated.

The USFS submits the permits for surface collection or excavation to the Pacific
Southwest Region headquarters for review, approval, and issuance of the permit. The
permitting process may take several months.

The project archaeologist notifies the district ranger of the date fieldwork will be ini-
tiated. The district ranger approves this date in writing.

National Park Service (NPS) Cultural Resource Special Use Permits
National Park Service permit requirements for surveys depend on the nature and scale
of the proposed project. The NPS issues permits under ARPA for all collection or
excavation. To initiate the permit process, the project archaeologist calls the appro-
priate Park office and the NPS Pacific West Regional Office. Two copies of an ap-
plication and attachments are prepared and sent to the Pacific West Regional Director
for approval. The time for processing the permit is typically four weeks for survey
and eight weeks for excavations.
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5.11.2  California Permit Legislation

California Department of Parks and Recreation (DPR) Permits
Archaeological investigations or collection within the boundaries of units of the State
Park System require a permit. This permit is issued for surveys under a DPR Re-
source Management Directive. Permits for excavations are issued under the provi-
sions of PRC 5097.5, which states that permission is necessary to excavate or remove
any archaeological, paleontological, or historical feature situated on public lands from
the agency having jurisdiction over that land.

Four copies of an "Application and Permit to Conduct Archaeological or Paleontolog-
ical Investigations/Collections on Lands of the State of California (DPR 412)" are
submitted to the district superintendent or to the supervisor of the cultural heritage
Section. The permit is reviewed by the district superintendent, the supervisor of the
cultural heritage section, as well as by the manager for archaeological collections if
the requested permit is for an excavation. Review period is ten (10) working days.
The regional director signs approval of the permit. Once the permit is granted, the
project archaeologists must contact the district superintendent or designee before be-
ginning fieldwork.

California Coastal Commission Permits

Archaeological excavation undertaken in the coastal zone may require a permit under
the authority of the California Coastal Act of 1976 (Public Resources Code, Division
20). The Commission may issue a Coastal Development Permit for archaeological
undertakings. When appropriate, the permit requirements may be waived. To deter-
mine whether such a permit is needed, the project archaeologist contacts the appro-
priate district office of the Commission.

For some cities and counties the Commission has approved local Coastal Plans
(LCPs). The Commission’s district office can indicate whether the permit must be
obtained from a local agency. Archaeological requirements for permits issued under
various LCPs vary.

California Department of Fish and Wildlife (CDFW) Permits

In rare cases, permits from the Department of Fish and Wildlife (CDFW) may be re-
quired for archaeological excavations involving streams or rivers. If an archaeologi-
cal excavation is conducted in a stream or riverbed or on adjacent banks, a Section
1601 Permit may be required. When considering the use of wet screening, it should
be noted that some streams are off-limits for any such use because of their sensitivity
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to siltation. Others have various seasonal restrictions, and still other streams have
unrestricted use. If the excavation will include wet screening that allows archaeolog-
ical deposits to flow into the watercourse, a Suction Dredge Permit may be required.
The appropriate CDFW Regional Office should be contacted to determine whether a
permit is needed. Contacts should be coordinated through the district biologist.

Right of Entry Permits / Private Land Owner Permission Agreements

A district ROW agent normally obtains right of entry for archaeologists and other en-
vironmental specialists conducting studies on private land. However, it is the respon-
sibility of the project archaeologist to inform the environmental planner and/or ROW
agent of his or her needs in this regard. Coordination between the archaeologist and
the environmental planner and/or ROW agent should take place as early as possible
because substantial time may be required to obtain the permits for large surveys.

The district ROW agent contacts the private landowner and seeks written permission
to enter, giving the following information:

e Proposed survey or excavation activities
e Duration of access
e Archaeological project's potential effects on the property

Written permission is required for all excavations, in order to protect the owners
against damage or interference with possession or use of the property, and to
absolve them of liability in the event of accident.

Because the owner is agreeing to specific conditions, it is important that the project
archaeologist plan a field strategy as completely as possible prior to the ROW agent
contacting the landowner, thus avoiding having to ask permission a second time to
add additional activities that might be of concern to a landowner (such as use of a
backhoe). If there are verbal objections to survey work, or if written permission for
excavations cannot be obtained, the DEBC and the CSO Chief should be notified. It
is possible to obtain entry through the “Right of Eminent Domain,” but this is an ex-
treme step that is rarely used.

Archaeological materials recovered from private lands legally are the landowner’s
property and may be retained by the landowner. Caltrans must obtain written permis-
sion from the property owner to curate the recovered material. This issue should be
addressed in the original letter requesting permission to excavate. Failure to obtain
this permission will not necessarily affect achieving project compliance. However,
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Caltrans must try to ensure that archaeological materials will be stored properly and
that they will be accessible to qualified researchers upon request. Every effort should
be made to convince the landowner of the value of proper curation for all site arti-
facts.

5.12 Archaeological Studies: Preconstruction, Maintenance,
Excess Property Disposal, and Encroachment Permits

The DEB responsibilities toward cultural resources and coordinating with Native
American Tribes, groups or individuals are outlined in Chapters 1 and 3. These re-
sponsibilities extend beyond project specific situations to include any Caltrans activi-
ties that have the potential to affect cultural resources. This section addresses these
activities and the concomitant responsibilities of the district to ensure protection of
archaeological resources.

The DEB provides archaeological studies for preconstruction and maintenance activi-
ties that involve ground disturbance within the existing right-of-way. Follow Caltrans
archaeological procedures outlined in the preceding sections when archaeological re-
sources are identified and the archaeological resource cannot be avoided nor can the
proposed work be abandoned.

Consult the DEBC before the disposal of excess parcels and before issuing an en-
croachment permit to ensure environmental compliance. For excess parcels, the
Branch will conduct a survey of the parcel and document the survey. For encroach-
ment permits, environmental compliance is the responsibility of the permit applicant.
The Caltrans PQS reviews the proposal of archaeological work and the resulting stud-
ies for compliance with Section 106 and the stipulations in the Section 106 PA,
CEQA and PRC 5024 and the stipulations in the 5024 MOU (when state-owned ar-
chaeological resources are involved). Chapter 2 discusses the process for compliance
with CEQA and PRC 5024.

5.12.1 Preconstruction Studies

Section 106 compliance should be completed prior to the approval of the expenditure
of any federal funds on the undertaking, or prior to the issuance of any license or
permit. It is often necessary, however, to conduct project-planning studies prior to
completion of Section 106 consultation. Such studies might include hazardous mate-
rials testing, soil borings, percolation tests, etc. The regulations at 36 CFR 800 rec-
ognize this need and allow for some flexibility in carrying out the Section 106 pro-
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cess. 36 CFR 800.1(c) states that the requirement to complete the Section 106 pro-
cess prior to approval of the undertaking

... does not prohibit agency official from conducting or authorizing

nondestructive project planning activities before completing compli-
ance with section 106, provided that such actions do not restrict the
subsequent consideration of alternatives to avoid, minimize, or miti-
gate the undertaking’s adverse effects on historic properties.

Note that such activities must be nondestructive to potential historic properties and
must not restrict consideration of alternatives.

When preconstruction activities that involve ground-disturbing work are necessary,
the project team leader must contact the DEBC. Caltrans PQS review the proposed
studies and identify any cultural resources that may be affected by the proposed work.
The DEBC usually has the information needed to evaluate the potential impacts of
preconstruction activities in the form of environmental analyses already conducted for
the proposed construction work. An archaeological survey, however, may be needed
if those analyses have not been done. Then, the Caltrans PQS may work with the
Project Team Leader to redesign the preconstruction activity to avoid any effect to
potential historic properties. If avoidance is not possible, the activity is subject to
consultation under the Section 106 PA.

5.12.2 Maintenance Projects

The district Maintenance Engineer is responsible for consulting with the DEBC, and
the DEBC needs to continually apprise the district Maintenance Engineer of the loca-
tion of resources that could be disturbed by maintenance operations. Maintenance
operations that have the greatest potential for impact to archaeological resources in-
clude those activities that involve the removal, grading, and filling of material, and
trenching within the right-of-way. An archaeological survey may be needed to identi-
fy any archaeological resources. If resources are identified, CEQA and/or PRC 5024
and the stipulations in 5024 MOU (for state-owned archaeological resources) apply;
either the resources are avoided, or the studies outlined above, are followed in order
to comply with the applicable state law(s).

5.12.3 Excess Property Disposal

Excess parcel disposal is usually subject only to state laws and regulations, but also
may be subject to federal laws and regulations if a federal agency initially participat-
ed in acquiring the parcel or in associated construction. For the former, however, if
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the participating federal agency has since relinquished the parcel and Caltrans was
reimbursed, then the disposal is treated as a state-only action.

The DEBC ensures review of all excess property proposed sales for environmental
considerations, including the presence of archaeological resources. As part of this

review, an archaeological survey may be required. The survey is documented in an
ASR.

If archaeological resources are present, conveyance of the parcel is contingent on
compliance with CEQA, with the stipulations in the PRC 5024 MOU Stipulation XVI
and Attachments 5 and 6 for state-owned parcels, and with Section 106 and Section
A(f), if applicable. Pursuant to the California Streets and Highway Code, Section
118.6, the excess parcel with an archaeological site must be offered for sale or ex-
change to appropriate public agencies operating parks and recreational areas before
the parcel can be offered to the public. The prospective buyer is informed of the
presence of the archaeological resource(s) and their responsibilities for obtaining the
appropriate environmental compliance as a condition of the sale. The Director’s
Deed and Notice of Terms of Sale both need to include protective covenants or con-
servation easements that govern the preservation of the archaeological site(s).

These protective covenants or conservation easements include:

1) *“Adequate restrictions or conditions [to] ensure preservation of the property’s
significant historic features” to satisfy Section 106 and PRC 5024 or

2) The establishment of a preservation easement to protect the site as noted in
CEQA. The buyer also may proceed with additional archaeological studies to
comply with state and federal law, as appropriate

Further guidance on the laws and procedures related to the disposal of excess proper-
ty that may contain archaeological sites is provided in Exhibit 2.17. See also Chapter
2 Section 2.8 and Section 2.9 regarding state-owned resources.

5.12.4 Encroachment Permits

Caltrans PQS must review encroachment permit applications involving ground-
disturbing activities to determine whether there are archaeological concerns. The
DEBC determines:

e Whether an archaeological survey is needed and
e Whether Caltrans or the applicant will conduct the survey.
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As with Caltrans’ own surveys, the decision to survey is based on the nature of the
proposed activity and the sensitivity of the location for archaeological resources

If archaeological resources are identified, the permit holder must submit a proposal of
archaeological work to be performed to the DEBC for review. The DEBC reviews
the proposed work to determine whether it meets Caltrans standards. The permit
holder must provide with documentation of compliance with appropriate state or fed-
eral historic preservation laws and archaeological compliance before the permit is is-
sued.

Each permit is issued with General Provisions and Special Provisions that the permit
holder must fully carry out. The General Provisions include the requirement that the
permit holder must:

1) *“Cease work” in the vicinity of any archaeological resources that are revealed
2) Notify the Permit Engineer immediately of such a find

Then, a qualified archaeologist retained by the permit holder must evaluate the situa-
tion and make recommendations to the Permit Engineer concerning continuation of
work. Special Provisions may further address archaeological concerns. The DEBC
may be called upon to inspect the work under a permit.

5.13 Peer Review and Approval of Archaeological Documents

Prior to the distribution of the archaeological studies, reports and documents, there
need to be three reviews:

1) District or CSO PQS, who is someone other than the author(s) of the documents,
must peer review the Caltrans staff- and consultant-prepared draft documents.

2) District PQS must review and approve the final document, under the terms of the
Section 106 PA Stipulation XV111/5024 MOU Stipulation XV1I. For Caltrans-
prepared documents, if the Caltrans PQS is certified at the appropriate PQS level,
his or her signature on the final document as document preparer also signifies re-
view for DEBC approval.

3) DEBC must review and approve the final document.
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5.13.1 Peer Review

Peer reviews are considered part of the report preparation process. Peer reviewers
can be identified in the acknowledgement section of the archaeological documents or
in a table of personnel working on the environmental studies. That is separate from
PQS approval of completed documents prior to submittal, which is required under the
Section 106 PA. See Section 5.13.2 below.

In accordance with Caltrans Quality Assurance and Quality Control policy and the
Section 106 PA Stipulation XV111/5024 MOU Stipulation XVI1I, Caltrans PQS certi-
fied in the relevant discipline at the Co-Principal Investigator level or higher” must
peer review:

e Archaeological Study Reports

e Extended Phase | Proposals

e Extended Phase | Reports

e Archaeological Evaluation Proposals (formerly called Phase Il proposals)
e Archaeological Evaluation Reports (formerly called Phase Il reports)

e Data Recovery Plans

e Phase Il Proposals

e Phase Ill Reports

Draft versions of curation agreements, monitoring plans, post review discovery plans
and construction impact reports also require peer review by a Caltrans PQS Principal
Investigator. Either district or CSO PQS may conduct the peer review.

If a DEBC requests peer review by another district or CSO PQS, the DEBC submits
the request to the appropriate DEBC or to the appropriate CSO Branch Chief. Such
reviews, whether in the district or in CSO, will be completed within fifteen (15)
working days of receipt of the request. However, longer review periods may be al-
lowed at the discretion of the DEBC. Chapter 2 Section 2.5.5 discusses Caltrans in-
ternal review guidelines.

Likewise, CSO PQS certified at the Principal Investigator1g level in the relevant dis-
cipline peer review the CSO-prepared draft archaeological documents. Upon approv-
al, the CSO Branch Chief or CSO Office Chief transmits the CSO-prepared docu-
ments to the requesting DEBC. Upon receipt, the DEBC has ten (10) working days to

17 See Exhibit 2.11 Table C
18 However, Co-Principal Investigators or higher may peer review ASRs.
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comment on the draft document, after which it is assumed to have met with the
DEBC’s approval.

The process for resolving disagreements and differences of opinion regarding Cal-
trans or consultant-prepared findings is outlined in Chapter 2 Section 2.11.

5.13.2 Caltrans Review and Approval of Archaeological Documents
Following peer review (whether by district or CSO PQS), and any necessary revisions
based on comments received, the report preparer signs the title page of the final ar-
chaeological document and the final document is reviewed for approval by a Caltrans
PQS at the appropriate level; see Exhibit 2.11 Table C. If a Caltrans PQS has not
prepared the document, then the responsible PQS indicates review and approval by
signing the title page. The DEBC finally reviews and formally approves the docu-
ment by signing the title page.

5.13.3 Report Distribution

The district PQS is responsible for ensuring that the appropriate archaeological doc-
uments are attached to the HPSR, HRCR, or Finding of Effect, or are distributed sep-
arately and that the correct number of copies is sent to CSO and others, as appropri-
ate. Exhibit 2.11 Table B lists the copies of approved archaeological documents that
are required. See Chapter 2 for specific guidance on transmitting reports to FHWA
and SHPO.

The district keeps a record of the peer review in its files. The transmittal memo ac-
companying the approved archaeological documents identifies the peer reviewers of
documents. For federal undertakings, if the transmittal memo to the DEBC provides
any recommendations concerning the resource, a copy of the memo is included in the
package sent to the CSO Section 106 Branch Chief.

5.14 State-Owned Archaeological Resources

In addition to compliance with federal and state laws relative to archaeological resources, Caltrans also
must comply with PRC 5024 when state-owned archaeological resources are involved. Pursuant to
PRC 5024(d), archaeological sites that are listed in the NRHP or are registered as California Historical
Landmarks are listed on the Master List of State-Owned Historical Resources (Master List). The Mas-
ter List does not include state-owned archaeological resources that have been determined eligible
through a consensus determination under Section 106 or PRC 5024 and it does not include state-owned
archaeological resources that Caltrans has assumed eligible for the purposes of an undertaking under
Section 106 or under PRC 5024 assumed eligible only for the purposes of a project or activity.
Chapter 2 Section 2.8 contains guidance on the applicability of PRC 5024, while Section 2.9 provides
guidance on the documentation needed to consult with SHPO on state-owned archaeological resources.
Questions about the applicability of PRC 5024 to archaeological sites may be directed to the CSO Built
Environment Preservation Services (BEPS) Branch Chief.
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Chapter 6
Historical Archaeological Resources:
Evaluation and Treatment

6.1 Introduction

This chapter presents Caltrans' policies and procedures for evaluating and treating historical
archaeological resources, including sites and districts composed of historical archaeological
sites. In California, the historic era generally is defined as the period following initial Euro-
American exploration in the region and establishment of the first Spanish mission in 17609.
Sites, as used in this chapter, specifically encompass both historical archaeological sites and
those places identified as Traditional Cultural Properties (TCPs). These procedures have been
developed to comply with Section 106 of the National Historic Preservation Act of 1966, as
amended, and the provisions of the Section 106 Programmatic Agreement (Section 106 PA).
The same general process is also used for compliance with the California Environmental
Quality Act (CEQA); for state-owned cultural resources the provisions in the Public Re-
sources Code 5024 Memorandum of Understanding (5024 MQOU)i) are used.

Throughout this chapter the term “historical archaeologist” means Caltrans staff who are cer-
tified as Principal Investigators - Historical Archaeology under the Professionally Qualified
Staff (Caltrans PQS) requirements of the Section 106 PA and 5024 MOU and consultants
who meet the same qualifications (see Section 106 PA/5024 MOU Attachment 1).

For federally assisted state and local projects, as well as state-only projects, there are two

types of reports that are used to document historical archaeological resources:

1) The Cultural Resources Letter Report (Letter Report) is used only when the provisions of
the Section 106 PA do not apply, such as for projects involving tribal land or state-only
funds. It is used only to document cultural resources that have no potential for meeting the

eligibility criteria for inclusion in the National Register of Historic Places (NRHP); see

| First Amended Programmatic Agreement Among the Federal Highway Administration, the Advisory Council on
Historic Preservation, the California State Historic Preservation Officer, and the California Department of
Transportation Regarding Compliance with Section 106 of the National Historic Preservation Act as it Per-
tains to the Administration of the Federal-Aid High-way Program in California, effective January 2014.

i Memorandum of Understanding Between the California Department of Transportation and the California State
Historic Preservation Officer Regarding Compliance with Public Resources Code Section 5024 and Gover-
nor’s Executive Order W-26-92, effective January 2015.
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Section 6.5 and Exhibit 6.1. The Letter Report is attached to the project’s Historic Proper-

ty Report (HPSR), or for state-only projects, the Historical Resources Compliance Report
(HRCR).

2) The Historical Resources Evaluation Report (HRER) is used to document evaluations of
all types of historical archaeological resources. Section 6.10 and Exhibit 6.2 contain de-
tailed instructions for completing an HRER. Caltrans sends the HRER to SHPO as an
attachment to the HPSR Section 106 consultation package (see Chapter 2 for guidance on
preparing an HPSR and SHPO consultation). For state-only projects, the HRER is at-
tached to the HRCR.

When archaeological excavation is required to identify or evaluate a site, the historical ar-
chaeologist prepares a proposal for an Extended Phase | (XPI) or a Phase Il excavation (See
Exhibits 5.2 and 5.4). Prior to implementation, a historical archaeologist who is qualified at
the Principal Investigator level peer reviews the document (peer review procedures are dis-
cussed more fully below and in Section 6.16). The XPI and Phase Il proposals are in-house
documents used to guide Caltrans activities. The historical archaeologist reports the results of
excavation and, if appropriate, site evaluation, in the HRER. Caltrans uses other report for-
mats to plan for data recovery or post-review discoveries and to report the results of data
recovery (Phase Il1) studies.

This chapter builds on the guidance contained in Chapter 5 on general archaeological studies.
It begins by discussing the qualifications needed to evaluate different types of historical ar-
chaeological resources. Subsequent sections then discuss the evaluation process for historical
archaeological resources that do not require excavation, the evaluation process for historical
archaeological resources requiring excavation, the preparation of HRERs, treatment proce-
dures necessary to complete the Section 106 process, and compliance procedures for state-
only projects.

6.2 Professional Qualifications

Qualifications required for evaluation and treatment of historical archaeological properties are
dependent on the nature of the resources present. Multi-disciplinary teams may be necessary.
See Chapter 1 Section 1.3.4 and Section 106 PA/5024 MOU Attachment 1 for a discussion of
minimum standards and guidelines, as well as certification levels under the Section 106 PA.
Under the Section 106 PA, staff must meet the minimum qualification levels for Co-Principal
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Investigator (Co-PI) or Principal Investigator (P1) to evaluate historical archaeological sites.
Exhibit 1.6 Table 1 describes the PQS levels required to perform archaeological activities and
Table 2 describes PQS levels to complete the accompanying studies and construction moni-
toring. Those not fully qualified as historical archaeological Principal Investigators (Pl) may
perform many tasks with under direct supervision of historical archaeologists qualified at the
Pl level. Note that a Caltrans PQS at the PI level for historical archeology must peer review
all historical archaeological work completed under the terms of the Section 106 PA.

Certification as a Caltrans PQS for P1 historical archaeologist is generally required to assume
lead responsibility for evaluating historical archaeological sites. Pl-level prehistoric archaeol-
ogists may also evaluate historic-era Native American archaeological sites. Co-Pl-level
historical archaeologists, under the direction of a Pl-level historical archaeologist, may evalu-
ate historical archaeological sites that do not require excavation (See Exhibit 1.6 Table 1).

Interdisciplinary Approach

Caltrans PQS architectural historians and consultants meeting the same qualifications (see
Section 106 PA/5024 MQOU Attachment 1) are trained in historical research, may provide val-
uable assistance with background research for evaluations of historic-era archaeological sites,
and may need to be consulted prior to evaluating these resources. An effective interdiscipli-
nary team includes qualified architectural historians and historical archaeologists who
collaboratively evaluate resources with both built and historical archaeological elements, as
well as other types of cultural resources such as ruins of buildings and structures, cultural
landscapes, battlefields, cemeteries, and the locations of important events. In addition, profes-
sionals with knowledge of cultural geography, the history of technology, folklore, and social
history, to name a few, also may add valuable insights to understanding material culture.
Sometimes this expertise is best obtained via consultant contract. For a discussion of proper-
ties requiring study, see Chapter 4 Section 4.4.2 for archaeological properties and discussion
of built-environment resources in Chapter 7, particularly Sections 7.4 and 7.8.5. Teams may
be created from a combination of District Caltrans PQS, Headquarters PQS, or appropriately
qualified consultants. Send requests for assistance from Headquarters staff to the Chief of the
Cultural Studies Office (CSO).

6.3 Gathering Information

The amount and types of information needed to complete the evaluation of a historical ar-
chaeological site will depend on the type of resource, its integrity, and the quality of available
information about it. Caltrans PQS will determine when to contact the appropriate Infor-
mation Center for a records search and will specify the level of information needed. Local
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agencies should be advised not to order record searches unless Caltrans PQS determine that it
IS necessary.

Historical archaeological resources that meet the criteria for “Properties Exempt from Evalua-
tion” in Section 106 PA/5024 MOU Attachment 4 clearly have no potential to be eligible for
the NRHP and need not be evaluated. Only appropriately qualified Caltrans PQS (Co-
Principal Investigator for historical and prehistoric archaeology and above) or similarly quali-
fied consultants may exempt such properties, as outlined in Attachment 4. The information
gathered during the identification phase may sometimes be sufficient to make such summary
conclusions without further research. Exhibit 4.2 contains guidance on sources of information.
[In special circumstances, such as on tribal lands where the Section 106 PA does not apply but
there are resources that meet the criteria for exempt properties as outlined in Section 106 PA
Attachment 4, appropriately qualified Caltrans PQS or consultants may address such proper-
ties in a Letter Report. Section 6.5 and Exhibit 6.1 contain guidance on using Letter Reports.]
All other historical archaeological resource evaluations should be documented in an HRER
(see Section 6.10).

Information gathered as a result of identification activities such as background research, re-
connaissance survey, and archaeological survey will usually need to be supplemented with
additional research in order to complete evaluations of all but the most compromised re-
sources. Additional historical research, interviews with knowledgeable individuals, or limited
archaeological excavation, depending on the nature and complexity of the resource and the
quality of available historical information, also may be necessary. Because of the expense and
time involved in archaeological excavations, testing is normally undertaken only when there
is a clear potential that the work will yield important information.

Historical research (which should encompass a review of the relevant literature as well as
property-specific research, including interviews) always precedes excavation because it pro-
vides the justification for any necessary excavation program.

The nature of the resource, amount and quality of available documentary information, and
current research issues will determine whether archaeological excavation may be appropriate
and necessary. When archaeological excavation is conducted to determine site boundaries
(e.g., Extended 