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CHAPTER 3 
NATIVE AMERICAN CONSULTATION 

3-1 INTRODUCTION 
Consideration of Native American spiritual beliefs and cultural values is an 
important requirement in the development of Caltrans highway projects. This 
chapter provides Caltrans policies and procedures for complying with various 
state and federal historic preservation laws, regulations, and guidelines for in-
volving Native Americans in historic preservation decisions. Requirements for 
consultation with Native Americans under the Section 106 Programmatic 
Agreement1 (Section 106 PA) are the same as those required under the regula-
tions implementing Section 106.  

The consultation policies and procedures ensure that:  

• Native Americans are involved in all aspects of identifying, evaluating 
and treating Native American historic properties or historical re-
sources2 and  

                                                

• Native Americans’ recommendations on the treatment of Native 
American human remains, associated grave artifacts, and sacred objects 
that may be unearthed by Caltrans activities are given maximum con-
sideration.  

Also presented are Caltrans policies and procedures (a) for identifying and 
treating resources that are not eligible for inclusion in the National Register of 
Historic Places (National Register), but are culturally significant, and (b) for 
providing Native American access to sacred sites and plant gathering areas lo-
cated within Caltrans right of way. Although any group can be involved in the 
historic preservation or environmental process, Native Americans are specifi-
cally identified in the regulations and policies because of their relationship to 
archaeological sites, sacred areas and traditional cultural properties.  

 
1 Programmatic Agreement Among the Federal Highway Administration, the Advisory Council on Historic 
Preservation, the California State Historic Preservation Officer, and the California Department of Transportation 
Regarding Compliance with Section 106 of the National Historic Preservation Act as it Pertains to the Admini-
stration of the Federal-Aid Highway Program in California 
2 Historic properties are those that have been listed in or determined eligible for inclusion in the National Regis-
ter of Historic Places. Historical resources under CEQA are those that are (1) listed in or meet the criteria for 
inclusion in the California Register of Historical Resources, (2) identified as significant in surveys that meet the 
standards of the California Office of Historic Preservation, or (3) are resources that are listed in a local register 
of historical resources by a local government. 
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Caltrans' historic preservation coordination efforts with Native Americans in-
volve consulting with federally recognized tribes and California Indian tradi-
tional cultural leaders, unrecognized groups, and individuals on their concerns 
regarding Caltrans activities. Simultaneously, these efforts also include identi-
fying other cultural concerns and areas of cultural significance that a proposed 
project may impact and that may need to be addressed under environmental 
law. Consultation typically focuses on the identification, evaluation, determi-
nation of effects, and treatment of archaeological resources. However, consul-
tation also is necessary to identify areas important to Native Americans that 
may be unrecognized by people outside the culture. These areas include sacred 
sites, plant-gathering areas, and certain historic properties that are referred to 
as Traditional Cultural Properties (see Chapter 4 Section 4-4.2 of this volume, 
and National Register Bulletin 38: Guidelines for Evaluating and Documenting 
Traditional Cultural Properties). Knowledge of such places is almost always 
confidential, and their identification and management, therefore, can be prob-
lematic and sensitive. Caltrans, through its Environmental, Maintenance, and 
Right of Way Divisions and Offices, seeks to ensure that Native Americans 
have access to such sites. Caltrans also seeks Native Americans to monitor ar-
chaeological excavations and sometimes construction, and works per State law 
with Native Americans identified as Most Likely Descendents to develop ap-
propriate treatment of the remains and associated grave artifacts, if Native 
American human remains are discovered during any Caltrans activities.  

3-2 BACKGROUND 
California was home to an estimated 300,000 to over 700,000 Indians at the 
beginning of Spanish colonization in 1769. Graphically, Native California is 
composed of at least 60 different tribes, grouped into six language families. 
This general portrayal belies the linguistic evidence that as many as 80 lan-
guages, differentiated into an indeterminable large number of dialects, were 
spoken, and that territorial boundaries were fluid. Lifeways also were varied 
and closely paralleled the rich environmental resources of the state. Subsis-
tence activities included the gathering of plant and animal foods, hunting, ma-
rine and fresh water fishing, and, in some areas, the practice of agriculture. The 
relative abundance of natural resources allowed for a large Native population, 
as well as the development of an elaborate ceremonial, religious, and material 
culture. 

Like other Native people in the Western Hemisphere, the Indians of California 
declined following the entrance of EuroAmericans. Between 1770 and 1900 
the Native population fell to 20,0003. The collapse and social disruption of Na-

                                                 
3 Shelburne Cook, The Conflict Between the California Indian and White Civilization.  (Berkeley:  University of 
California Press, 1976) 
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tive culture was due primarily to: (1) development of the Mission system 
(1769-1834), (2) the opening up of land for settlement after the War with Mex-
ico in 1848, (3) the rapid influx of immigrants to California after the discovery 
of gold in 1848, and (4) exposure to devastating EuroAmerican diseases. 

The 1848 Treaty of Guadalupe Hidalgo at the end of the war between the 
United States and Mexico did not include any provisions for protecting Indian 
land title. The United States government initiated attempts to resolve this. 
However, once the Gold Rush was on and California became a state, the gov-
ernment became less inclined to pursue this issue and, in actuality, circum-
vented any fair resolution. Almost all California Indians were deprived of pro-
tected land title because they were not notified of a provision of the Lands 
Claim Act of 1851. This provision stated that all lands with invalid claims, or 
claims not presented within two years after the Act, would become public do-
main; this is what happened to Indian lands in 1853. Lands of certain bands of 
Mission Indians were protected by early Spanish and Mexican land grants and 
were retained by those bands.4  

In 1852, the United States Senate did not ratify eighteen treaties previously ne-
gotiated between the U. S. Commissioners charged with negotiating treaties 
and the 139 California Indians the Commissioners identified as tribal chiefs or 
headmen of California tribes (see Heizer [1972] for a discussion of the treaties 
and the “chiefs”)5. The treaties would have established a land base for the Cali-
fornia Indians and also would have conferred formal recognition to the tribes.  

Land that was established for the Indians in the last half of the nineteenth cen-
tury included reservations established in conjunction with military forts and 
later by the Four Reservation Act. The military forts were disbanded in 1869, 
and only three reservations (Hoopa, Tule River, and Round Valley) were cre-
ated under the Four Reservation Act.6  

Between 1906 and 1910, funds were provided through a series of appropriation 
Acts to purchase small tracts of land in the central and northern parts of the 
state for the landless Indians in those areas, thus establishing the Rancheria 
System in California. Nearly fifty years later, the federal government at-
tempted to terminate the status of forty-one California rancherias under the 

Copyright © 2008 California Department of Transportation 

                                                 
4 California Indian Legal Services, Briefing Paper:  An Overview of the Historical Factors which have Contrib-
uted to the Special Status Problems of California Indians. Prepared for the Honorable Bill Richardson, Chair-
man, Subcommittee on Native American Affairs, June 9, 1993.   
5 Robert F. Heizer, The Eighteen Unratified Treaties of 1851-1852 between the California Indians and the 
United States Government.  (Berkeley:  University of California Archaeological Research Facility,  1972).   
6 Advisory Council on California Indian Policy, The ACCIP Historical Overview Report:  The Special Circum-
stances of California Indians. In Final Reports and Recommendations to the Congress of the United States Pur-
suant to Public Law 102-416.  (Sacramento:1997) 
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Rancheria Act of 1958; thirty-eight were terminated, three were not. Termina-
tion was a federal Indian policy in the 1950s and 1960s, designed to end the 
tribes’ special relationship with the federal government and to subject them to 
state laws. Tribal land was converted into private ownership, and in most in-
stances sold.7 In 1967, the newly established California Indian Legal Services 
sought to reverse, through litigation, the termination of the California ranche-
rias. Twenty-nine of the thirty-eight rancherias have since been restored, either 
through litigation or legislation.8 

This brief and incomplete synopsis of the federal government’s policy towards 
California Indians provides a background to the situation today — that in addi-
tion to federally recognized land based tribes, there are many California Indian 
groups and individuals without a land base and/or without federal recognition. 
In 1994, the Advisory Council on California Indian Policy (ACCIP), composed 
of representatives of federally recognized, terminated and unacknowledged 
tribes was established by Public Law 102-416, for the expressed purpose of 
holding a series of statewide meetings to hear the special concerns of Califor-
nia Indians and to develop recommendations to Congress for ensuring that the 
needs of California Indians are being met. In September 1997, the ACCIP is-
sued to Congress its final reports and recommendations, which addressed the 
social, political, and economic status of Cali-
fornia Indians.9   

Many Indians living in urban areas were dis-
placed from other states under the Bureau of 
Indian Affairs “relocation” program in the 
1950s. Through this program, Indians received 
grant money to leave reservations and seek 
work in metropolitan centers, which had been 
perceived as a solution to the reservations’ high rate of unemployment.  

According to the 2000 U.S. 
Census, over 333,000 Native 
Americans reside in Califor-
nia's 58 counties; perhaps half 
these numbers are Indians 
indigenous to California. 
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As of 2008, California has 108 federally recognized tribes. The majority of In-
dian Trust Land, reservations, and rancherias are located in California’s 
Northwest region, the North Coast Ranges, and in inland Southern California. 
The Department of Housing and Community Development provides updates 
periodically of the Field Directory of the California Indian Community (De-
partment of Housing and Community Development). The Field Directory gives 
the location of each reservation and rancheria, including land holdings, popula-

 
7 William C. Canby, Jr., American Indian Law in a Nut Shell.  (St. Paul:  West Publishing, 1988)  
8 Advisory Council on California Indian Policy, The ACCIP Termination Report:  The Continuing Destructive 
Effects of the Termination Policy on California Indians.  In Final Reports and Recommendations to the Con-
gress of the United States Pursuant to Public Law 102-416.  (Sacramento:1997) 
9 Advisory Council on California Indian Policy, Final Reports and Recommendations to the Congress of the 
United States Pursuant to Public Law 102-416.  (Sacramento:1997) 
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tion, and type of tribal government and representatives, current as of the date 
of publication. Information on the tribes may change in the interim, so before 
taking action, confirm who are the tribal leaders and other pertinent informa-
tion. A more current update on tribal leaders and addresses can be viewed on 
the Department of the Interior, Bureau of Indian Affairs website.  

The Headquarters' Cultural Studies Office (CSO) in the Division of Environ-
mental Analysis will distribute updates of the Field Directory to the Districts, 
as they become available.  

3-3 COORDINATION ROLES & 
RESPONSIBILITIES 

3-3.1 CALTRANS – HEADQUARTERS AND DISTRICTS 

Headquarters and each of the Districts have staff who are designated specifi-
cally to assist in the implementation of Caltrans’ Native American policies and 
to ensure that Caltrans complies with applicable federal and state laws and 
regulations concerning Native American cultural issues. 

HEADQUARTERS 

The Headquarters statewide Native American Coordinator (NAC) works in the 
Native American Cultural Studies Branch of Headquarters' CSO (see Chapter 
1 Section 1-3.2 of this volume). The NAC is responsible for:  

1) Assisting the Districts, upon request, in all interactions with the Native 
American Heritage Commission (NAHC), the Office of Historic Preserva-
tion (OHP), also known as the State Historic Preservation Officer (SHPO), 
and all other public agencies, and  

2) Providing direction to the Districts on Native American affairs, including 
transmittal of pertinent legislation and information as it becomes available. 

DISTRICTS 

Each District has a designated District Native American Coordinator (DNAC) 
in the Environmental unit. The DNAC is responsible for ensuring that Native 
American consultation regarding cultural resources occurs, either by them-
selves or by other staff, and that documentation of contacts and consultation 
for cultural resources is included in environmental documents. Consultation is 
to occur early in a project’s planning stage and continuously throughout the 
life of a project. Chapter 1 of this volume in Section 1-3.1 District Native 
American Coordinator also contains information on the DNAC's responsibili-
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ties. 

TRANSPORTATION PLANNING NATIVE AMERICAN LIAISONS 

Transportation Planning has established a Native American Liaison Branch in 
Headquarters and Native American Liaisons in the ten districts with federally 
recognized tribes (i.e., all but Districts 7 and 12). The liaisons assist efforts to 
establish Caltrans’ government-to-government relationship with tribes. 

3-3.2 NATIVE AMERICAN HERITAGE COMMISSION 

The California Native American Heritage Commission (NAHC) was estab-
lished in 1976 by state statute to preserve and protect burial sites and other 
places of special cultural or spiritual significance to Native Americans. The 
NAHC, its powers, duties, and responsibilities, are described in California 
Public Resources Code (PRC) Chapter 1.75 Sections 5097.91-5097.99. Under 
PRC §5097.95, each state and local agency must cooperate with the NAHC in 
carrying out its duties under this chapter. Caltrans works cooperatively with 
the NAHC concerning all Caltrans property and projects that may involve bur-
ial sites or elements of cultural or religious significance to Native Americans.  

The NAHC consists of nine members, of which at least five are elders, tradi-
tional people or spiritual leaders. Members are nominated by a Native Ameri-
can organization, tribe or group, and are appointed by the Governor with the 
advice and consent of the Senate. The Governor appoints the Commission’s 
Executive Secretary. A major responsibility of the NAHC is to identify and 
maintain a catalogue of places of special religious or social significance to Na-
tive Americans, and of known gravesites and cemeteries of Native Americans 
on private lands.  

NAHC AUTHORITY AND RESPONSIBILITIES 

The NAHC is authorized to assist Native Americans in obtaining appropriate 
access to sacred places on public lands and to aid state agencies in any negotia-
tions with federal agencies for the protection of Native American sacred places 
on federally-administered lands in California.  

Other major responsibilities of the NAHC include: 

• Assisting landowners and Native Americans in developing agreements  
• Mediating disputes regarding the respectful treatment and disposition 

of Native American human burials, skeletal remains and associated 
grave artifacts 

• Designating a Most Likely Descendent when Native American human 
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remains are discovered (see Section 3-4.3, this chapter). 

3-3.3 STATE HISTORIC PRESERVATION OFFICER 

The California State Historic Preservation Officer (SHPO) reviews Historic 
Property Survey Reports (HPSR) and subsequent Section 106 findings for 
documentation of effective Native American coordination.  

3-3.4 TRIBAL HISTORIC PRESERVATION OFFICER  

The 1992 Amendments to the National Historic Preservation Act (NHPA) pro-
vide for a tribe to assume all or any part of the specified functions of the 
SHPO, if certain criteria are met with respect to tribal lands (NHPA Section 
101[d] [2]), and to designate a tribal preservation official, commonly called a 
Tribal Historic Preservation Officer 
(THPO).  

Functions that a tribe may undertake include 
advising and assisting federal and state 
agencies in carrying out their historic pres-
ervation responsibilities. Procedures for 
tribal programs will eventually be outlined 
in 36 CFR §61.8 and §61.9, currently reserved sections in the July 1, 2005 edi-
tion of Part 61.  

Tribal lands are all land within 
the exterior boundaries of any 
Indian reservation and all de-
pendent Indian communities.  

On August 5, 1996, the Secretary of the Interior granted THPO status to the 
Yurok Tribe. Since then, eleven more California tribes and the Washoe Tribe 
of California and Nevada, as of December 2008, have established THPO of-
fices. Caltrans will consult under Section 106 with THPOs on all properties, 
both tribal and non-tribal within the boundaries of the tribes’ reservations. This 
consultation also serves the consideration of historical resources under Cali-
fornia State law on projects with federal involvement.  

The National Association of Tribal Historic Preservation Officers provides a 
THPO contact list based on information from the National Park Service.  

3-3.5 FEDERALLY RECOGNIZED TRIBES  

Tribes acknowledged by the federal government to have a government-to-
government relationship with the United States and have specific responsibili-
ties, powers, limitations and obligations, are referred to as federally recognized 
tribes. Federal agencies must consult with these Indian tribes regarding proper-
ties of traditional religious and cultural importance. A list of federally recog-
nized tribes is published nearly annually in the Federal Register, and the 
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Bureau of Indian Affairs regularly updates this list on its webpage.  

3-3.6 BUREAU OF INDIAN AFFAIRS 

The Bureau of Indian Affairs (BIA) is responsible for the administration and 
management of lands held in trust by the United States for American Indians, 
Indian tribes, and Alaska Natives. In California, lands held in trust, generally 
are the rancherias and reservations, the Washoe Tribes’ Woodsford Commu-
nity (Alpine County), and casino lands.  

When an archaeological investigation is planned on a reservation or rancheria, 
the BIA is involved in issuing permits, unless the reservation or rancheria has 
adopted regulations that do not require BIA involvement.  

The BIA will issue any Archaeological Resources Protection Act (ARPA) 
permits needed for any planned archaeological excavation or inadvertent dis-
covery of human remains on non-tribal land within the exterior boundaries of a 
reservation or rancheria, as outlined in the Native American Graves Protection 
and Repatriation Act (NAGPRA).  

3-3.7 MOST LIKELY DESCENDENTS  

When a county coroner contacts the NAHC upon the discovery of human re-
mains likely to be Native American, the NAHC designates a Most Likely De-
scendent, who is either an individual(s) or a tribe. Caltrans confers with the 
Most Likely Descendent on the respectful treatment and disposition of remains 
discovered during any of its activities.  

3-3.8 TRADITIONAL CULTURAL LEADERS 

Traditional cultural leaders are Native Americans who are acknowledged by 
their tribe, group, or community as having traditional knowledge of their cul-
ture and ancestral area.   

3-3.9 CONSULTING PARTIES 

The SHPO, Indian tribes, local governments and applicants for federal assis-
tance, permits, licenses, and other approvals are entitled to actively participate 
as consulting parties during Section 106 process. Other individuals and organi-
zations with a demonstrated interest in the project (e.g., " the nature of their le-
gal or economic relation to the undertaking or affected properties, or their con-
cern with the undertaking's effects on historic properties.") may participate as 
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consulting parties in the Section 106 process. However, their participation is 
subject to approval by the responsible federal agency.  

3-3.10 NATIVE AMERICAN MONITOR 

The Native American Monitor is a liaison between Caltrans and the local Na-
tive American community, with whom Caltrans may contract on a project-by-
project basis. The Monitor participates and obtains first hand knowledge of ar-
chaeological excavations and construction in areas (as agreed upon in consul-
tation) that are known to have cultural sensitivity or have the potential for cul-
tural sensitivity. The Native American Monitor should be knowledgeable 
about his or her culture and its traditions, and be familiar with archaeological 
practices, as well as federal and state laws and regulations regarding Native 
American cultural concerns.  

3-4 LAWS, REGULATIONS, AND GUIDANCE 
This section summarizes the federal and state laws that specifically relate to 
Native American concerns. 

3-4.1 FEDERAL LAWS, REGULATIONS, AND ORDERS  

NATIONAL HISTORIC PRESERVATION ACT, AS AMENDED  

The 1992 amendments to the National Historic Preservation Act (NHPA) en-
hance the recognition of tribal governments’ roles in the national historic pres-
ervation program, including adding a member of an Indian tribe or Native Ha-
waiian organization to the Advisory Council on Historic Preservation (ACHP).  

The NHPA amendments: 

• Clarify that properties of traditional religious and cultural importance 
to an Indian tribe or Native Hawaiian organization may be determined 
eligible for inclusion in the National Register  

• Reinforce the provisions of the Council’s regulations that require the 
federal agency to consult on properties of religious and cultural impor-
tance. 

The 1992 amendments also specify that the ACHP can enter into agreement 
with tribes that permit undertakings on tribal land and that are reviewed under 
tribal regulations governing Section 106.  

Regulations implementing the NHPA (36 CFR §800) state that a federal 
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agency (Federal Highway Administration [FHWA] and Caltrans acting on its 
behalf) must consult with any Indian tribe that attaches religious and cultural 
significance to historic properties that may be affected by an undertaking, re-
gardless of location. For any federal undertaking that occurs on or affects his-
toric properties on tribal lands, the THPO, or if a THPO is not designated, the 
tribal representative, are signatories, along with FHWA – and if participating, 
the SHPO and/or the ACHP – to any Section 106 Memorandum of Agreement.  

SECTION 4(F) – U.S. DEPARTMENT OF TRANSPORTATION ACT 

Section 4(f) of the U.S. Department of Transportation Act of 1966 and the fed-
eral regulations that implement Section 4(f), 23 CFR §774, apply to historic 
properties that are listed or determined eligible for inclusion in National Regis-
ter. This also includes any properties of traditional religious and cultural im-
portance to an Indian tribe or Native Hawaiian organization that are National 
Register listed or eligible. See Chapter 2 of this volume, Section 2-4.8 for a 
discussion of Section 4(f). 

NATIONAL ENVIRONMENTAL POLICY ACT 

The National Environmental Policy Act (NEPA) requires agencies to consider 
both positive and negative effects of their actions on the environment, includ-
ing consideration of the broader cultural environment beyond historic proper-
ties and beyond place. This includes consideration of social cohesion, relation 
of community to patterns of local land use, social institutions, behavior, com-
munity values, lifeways, and beliefs and would include Native American con-
cerns in these categories.  

ARCHAEOLOGICAL RESOURCES PROTECTION ACT OF 1979  

The Archaeological Resources Protection Act of 1979 (ARPA) and imple-
menting regulations require landholding federal agencies to notify federally 
recognized Indian tribes before a permit is issued for archaeological excava-
tion on sites of religious or cultural importance to them in national parks, wild-
life refuges, or forests, or on Indian lands.  

 

Federally recognized tribes must be notified 30 days before issuing a permit 
for excavations on public land; upon request, the Federal land manager must 
meet with them in those 30 days to discuss their concerns. On Indian lands, In-
dian tribe or individual consent must be obtained before the permit is granted.  

Uniform rules and regulations were published by the Departments of the Inte-
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rior (43 CFR §7), Agriculture (36 CFR §296), and Defense (32 CFR §229), 
and the Tennessee Valley Authority (18 CFR §1313) in the January 6, 1984 
Federal Register. Similar regulations were published for implementing ARPA 
on Indian lands (25 CFR §262) in the December 13, 1993 Federal Register. 

The regulations also state that the federal agency also may notify any other Na-
tive American group known by the agency to consider the sites to be of cul-
tural or religious importance. The intentional excavation of human remains, 
funerary objects, sacred objects, or objects of cultural patrimony from federal 
lands and tribal lands must follow both the requirements of ARPA and the Na-
tive American Graves Protection and Repatriation Act (NAGPRA). The BIA 
will issue any ARPA permits needed for excavation on private lands within the 
exterior boundaries of Indian reservations. Caltrans must obtain the appropri-
ate permits whenever excavation is planned on federal or Indian Lands. Chap-
ter 5 of this volume, Section 5-11 contains more information on ARPA and 
other permits and the process for obtaining them. 

THE NATIVE AMERICAN GRAVES PROTECTION AND 
REPATRIATION ACT OF 1990  

The Native American Graves Protection and Repatriation Act (NAGPRA) be-
came effective November 16, 1990. NAGPRA addresses the rights of lineal 
descendants, Indian tribes, and Native Hawaiian organizations to human re-
mains and certain cultural items with which they are affiliated. The Act directs 
federal agencies and museums to identify, in consultation with Native Ameri-
cans, the cultural affiliation of Native American human remains and associated 
funerary objects, unassociated funerary objects, sacred objects, or objects of 
cultural patrimony, in holdings or collections under their possession (i.e., 
physical custody) or control (i.e., having sufficient legal interest). Ultimately, 
the intent is to repatriate the human remains and other cultural items to the ap-
propriate lineal descendants or tribe.  

Right to Ownership 

The Act also statutorily establishes Native American right to ownership of Na-
tive American human remains, funerary objects, sacred objects, and objects of 
cultural patrimony which are excavated or discovered on Federal or tribal 
lands after November 16, 1990. A Review Committee, also established by the 
Act, determines the disposition of either unclaimed or unaffiliated human re-
mains or cultural items, and reviews disputed claims. The committee includes 
three Native Americans, three scientific/museum representatives, and one gen-
eral member. The legislation forbids the participation of federal employees on 
the Committee.  
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NAGPRA REGULATIONS 

The regulations (43 CFR §10) for carrying out the Act were published in the 
Federal Register on December 4, 1995. The regulations establish definitions 
and the consultation procedures for lineal descendants, Indian tribes, Native 
Hawaiian organizations, museums and Federal agencies to follow to carry out 
the Act. “Recommendations Regarding the Disposition of Culturally Unidenti-
fiable Human Remains and Associated Funerary Objects” were published in 
the Federal Register on June 8, 2000. 

NAGPRA only applies to FHWA when a Federal-aid project is located on 
tribal or Federal lands. Since FHWA does not control or possess any collec-
tions, the repatriation provisions of NAGPRA for collections obtained prior to 
1990 do not apply to FHWA. Caltrans, however, is working with universities 
on repatriation of human remains and associated items recovered from collec-
tions generated by Caltrans activities. Most of the collections with human re-
mains are those obtained prior to 1976. After 1976, Caltrans worked with Most 
Likely Descendents pursuant to California law on the respectful treatment and 
disposition of human remains. For on-going or future projects, FHWA will re-
imburse costs associated with inventory, identification, and repatriation as an 
environmental mitigation expense. 

AMERICAN INDIAN RELIGIOUS FREEDOM ACT OF 1978 

In 1978, the U. S. Senate and House of Representatives recognized that the 
passage of laws meant to conserve and preserve natural species and resources 
unintentionally impinged on the free exercise of religion for Native Americans. 
These laws limited Native Americans’ access to sacred sites and prohibited the 
use and possession of sacred objects necessary to practice their religion. The 
House and Senate passed a joint resolution which states that, “. . . henceforth, 
it shall be the policy of the United States to protect and preserve for American 
Indians their inherent right of freedom to believe, express, and exercise the tra-
ditional religions . . . including but not limited to access to sites, use and pos-
session of sacred objects, and the freedom to worship through ceremonials and 
traditional rites”.  

From this joint resolution, came the American Indian Religious Freedom Act 
of 1978 (AIRFA) [P.L. 95-341] and Amendments of 1994 [P.L. 103-334]. 
AIRFA states, “it shall be the policy of the United States to protect and pre-
serve for American Indians their inherent right of freedom to believe, express, 
and exercise the traditional religions of the American Indian, Eskimo, Aleut, 
and Native Hawaiians, including but not limited to access to sites, use and pos-
session of sacred objects, and the freedom to worship through ceremonials and 
traditional rites.”  
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EXECUTIVE ORDER 12898 –ENVIRONMENTAL JUSTICE 

This Executive Order 12898 (Federal Actions to Address Environmental Jus-
tice in Minority Populations and Low-Income Populations from 1994) directs 
federal agencies to develop an agency-wide environmental justice strategy that 
identifies and addresses disproportionately high and adverse human health or 
environmental effects of its programs, policies, and activities on minority 
populations and low-income populations. The Executive Order (E.O.) created 
an Interagency Working Group to offer consistent guidance to federal agencies 
in developing the administration, interpretation, enforcement, and research of 
an environmental justice strategy to encourage cooperation and coordination 
among the agencies conducting research, and to hold public meetings for the 
purpose of fact finding, receiving public comments, and conducting inquiries 
concerning environmental justice. The E.O. directs federal agencies to use ex-
isting data systems and develop cooperative agreements with state, local, and 
tribal governments in order to share information and to avoid unnecessary du-
plication of efforts.  

FHWA and Caltrans acting on its behalf are required to consult and coordinate 
with federally recognized Indian Tribes on issues addressed in the E.O. 

EXECUTIVE ORDER 13007 - INDIAN SACRED SITES  

President Clinton signed E.O. 13007 on May 24, 1996, ordering federal agen-
cies managing federal lands to implement procedures to:  

• Accommodate access to and ceremonial use of Indian sacred sites by 
Indian religious practitioners 

• Avoid adversely affecting the physical integrity of such sacred sites  
• Ensure that reasonable notice is provided of any proposed action that 

may restrict future access or use or could adversely affect the sites  

The agencies were to report to the President any necessary changes to facilitate 
meeting these requirements and any procedures identified to facilitate consul-
tation with appropriate Indian tribes and religious leaders and the expeditious 
resolution of disputes relating to adverse agency action on such sites on Fed-
eral lands. Two elements of the E.O. that are considered problematic: (1) the 
definition of a sacred site as a “narrowly delineated”, i.e., small, bounded loca-
tion, and (2) the requirement that tribal leaders tell the land agency about the 
site, at the risk of alienating the tribe’s traditional practitioners. See also the 
ACHP’s publication, “The Relationship Between Executive Order 13007 Re-
garding Indian Sacred Sites and Section 106.” 
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EXECUTIVE ORDER 13175 – CONSULTATION AND COORDINATION  

On November 6, 2000, President Clinton signed Executive Order 13175 re-
garding consultation and coordination with Indian tribal governments that di-
rects federal agencies to establish meaningful consultation and collaboration 
with tribal officials in the development of federal policies that have tribal im-
plications; strengthen the United States government-to-government relation-
ships with Indian tribes; and reduce the imposition of unfunded mandates upon 
Indian tribes. Executive Order 13175 supersedes Executive Order 13084 
(1998) previously signed by President Clinton.  

U.S. DEPARTMENT OF TRANSPORTATION (DOT) ORDER 5301.1 

U.S. Transportation Secretary Rodney E. Slater signed U.S. DOT Order 5301 
(Department of Transportation Programs, Policies, and Procedures Affecting 
American Indians, Alaska Natives, and Tribes) on November 16, 1999. The 
Order calls on agencies of the U.S. DOT to build more effective working rela-
tionships with Native American tribal governments and to provide increased 
opportunities for Native Americans to participate in transportation programs. 
The stated purpose of the Order is “[T] o ensure that programs, policies and 
procedures administered by the DOT are responsive to the needs and concerns 
of American Indians, Alaska Natives, and tribes.” 

3-4.2 FEDERAL GUIDELINES RELATING TO NATIVE AMERICANS   

This section summarizes federal guidelines specifically as they relate to Native 
American concerns. 

ADVISORY COUNCIL ON HISTORIC PRESERVATION GUIDANCE 

Consultation with Indian Tribes in the Section 106 Review Process:  A 
Handbook (2008)  

This Handbook incorporates new and previous ACHP guidance on the re-
quirements under Section 106 to consult with Indian tribes that attach religious 
and cultural significance to historic properties that may be affected by a federal 
undertaking. The guidance provides a brief synopsis of the meaning of gov-
ernment-to-government relationships and the relevant federal statutes pertain-
ing to historic preservation, natural resource protection and cultural resource 
protection, expands upon the role of THPOs in the Section 106 process, and 
outlines the principles established in the regulations for consultation. Guidance 
on conducting consultation or on consultation in general, and specific refer-
ences to consultation during the Section 106 review process’s four steps (ini-
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tiation, identification, assessment, and resolution) is provided in a “commonly 
asked questions and answer” format. The distinctions, and similarities, of the 
Section 106 process “on” tribal lands and “off” tribal lands are discussed. 
Tools and tips for successful consultation also are presented. 

Treatment of Archaeological Properties, A Handbook (Part II, Section IV 
and Part III, Section XII) [1981]  

Although dated, this Handbook still is cited and is the “foundation” for ACHP 
archaeology guidance, which now is provided in a Web-based interactive 
guide.  

In the review of projects involving archaeological properties, the ACHP en-
sures that all due consideration is given for any non-archaeological historical 
or cultural values the property may represent. For example, if an archaeologi-
cal property also is valuable to a local community for cultural reasons, appro-
priate weight to this value will be given in decision making (Part II, Section 
IV). This guidance also notes that archaeological excavations should “relate 
positively to non-archaeological concern with the area and its archaeological 
properties,” including religious and other cultural concerns of Native Ameri-
cans (Part III, Section XII). Directly impacting a site is an adverse effect that 
often is mitigated by data recovery. Part II, Section X outlines other circum-
stances to consider in addition to a data recovery program when resolving Ad-
verse Effects. This includes situations when the property is “known or thought 
to have historic, cultural, or religious significance to a community, neighbor-
hood, or social or ethnic group that would be impaired by its disturbance” 
(B)(3)(d). Part III, Section X underscores the need to make a systematic effort 
to find and consult with appropriate representatives when a demonstrable eth-
nic affinity exists between recovered human remains and living groups.  

Protecting Historic Properties: A Citizen's Guide to Section 106 Review 
(2001)  

This Citizen’s Guide explains the Section 106 review process, who and what is 
involved, and how citizens can involve themselves in the review and influence 
decisions about federal projects that affect properties they value.  

The guidance explains the process for becoming a "consulting party," other 
than those specifically named in the regulations, namely the SHPO, THPO, 
tribes, local governments, and applicants for federal assistance, permits, li-
censes, and other approvals. As noted earlier in this chapter, other individuals 
and organizations with a demonstrated interest in the project may participate in 
Section 106 review as consulting parties "due to the nature of their legal or 
economic relation to the undertaking or affected properties, or their concern 
with the undertaking's effects on historic properties."   
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The FHWA, in consultation with the SHPO, and if on tribal land, in consulta-
tion with the THPO or tribe, decides who will be a consulting party. How to 
contact the ACHP and what to do when an agency is out of compliance with 
Section 106 is also included in the guide.  

NATIONAL PARK SERVICE GUIDANCE 

Archaeology and Historic Preservation: Secretary of the Interior's Guide-
lines for Archeological Documentation  

The Archaeology and Historic Preservation Standards and Guidelines stress 
that archaeological documentation needs to be “responsive to the concerns of 
local groups (e.g., Native American groups with ties to specific properties).” 
Archaeological research designs should provide for appropriate ethnographic 
research and consultation and should consider concerns expressed previously 
during identification and evaluation phases. If coordination with local or other 
interested groups had not previously occurred, the research design “should an-
ticipate the need to initiate appropriate contacts and provide a mechanism for 
responding to sensitive issues, such as the possible uncovering of human re-
mains or discovery of sacred areas." 

These guidelines can also be found in the Federal Register, vol. 48, No. 190, 
Thursday, September 29, 1983, pp. 44734-44737. 

National Register Bulletin 15: Guidelines for Applying the National Regis-
ter Criteria for Evaluation Bulletin 15 (Revised 1991) 

National Register Bulletin 15 contains guidance for assessing significance and 
integrity when evaluating a cultural resource’s National Register eligibility. 
Prehistoric archaeological sites are most often eligible for inclusion in the Na-
tional Register under Criterion D (information potential). Archaeological sites 
and other places significant to Native Americans also can be determined eligi-
ble for the National Register under any of the other three criteria. For example, 
properties may have significance under Criterion A if they are associated with 
events, or series of events, significant to the cultural traditions of the commu-
nity, under Criterion B if they are associated with individual Native Americans 
who made a specific important contribution to history or important mythologi-
cal figures, or under Criterion C if the property demonstrates distinctive char-
acteristics of a type, period or method of construction or possesses high artistic 
values, such as a petroglyph or pictograph site. 

Religious properties (Criteria Consideration [a)]) usually are not considered 
eligible for inclusion in the National Register to avoid any “judgment by gov-
ernment about the validity of any religion or belief.” These properties can be 
determined eligible, however, if they meet the requirements of Criterion Con-
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sideration (a), given in Bulletin 15, in addition to meeting one of the four Na-
tional Register Criteria and possessing integrity.  

A Native American religious property can be eligible under Criterion A 
(Events) if it is significantly associated with traditional cultural values. A prop-
erty or natural feature important to a traditional culture’s religion and mythol-
ogy is eligible if its importance has been ethnohistorically documented and if 
the associations are not so diffuse that the physical resource cannot be defined 
adequately. An example of this type of historic resource could be a natural fea-
ture from which a particular group is believed to have originated. Another cri-
terion for which a Native American religious site could be eligible is associa-
tion with a person important in religious history (Criterion B), if that signifi-
cance has scholarly, secular recognition, or is important in another historic 
context, or if it can yield important information about the religious practices of 
a cultural group or other historic themes. Other Criteria Considerations, as 
listed in Bulletin 15, could apply to places significant to Native Americans. 
Please refer to Bulletins 15 and 38 (mentioned below) for further discussion. 

National Register Bulletin 38: Guidelines for Evaluating and Document-
ing Traditional Cultural Properties  

National Register Bulletin 38 contains guidance for assessing significance in a 
historic property type called a Traditional Cultural Property or Place (TCP). 
Many Native Americans prefer “place” because “property” connotes owner-
ship, a concept that is often antithetical to cultural beliefs. A TCP is generally 
defined as a place that is eligible for inclusion in the National Register because 
it is associated with cultural practices or beliefs that are rooted in a commu-
nity’s history, and are important in maintaining the cultural identity of that 
community. TCPs are associated with any kind of community: ethnic (e.g., a 
Jewish community in Florida), religious (e.g., Mormons), etc. Most identified 
to date are Native American sacred sites.   

Often the community can only identify a TCP, or by certain members of the 
community, that ascribe significance to it, as there are often no associated 
physical characteristics that can be identified by the uninitiated.  

A TCP must be a place, i.e., a physical lo-
cation. Although intangible attributes are 
considered, purely intangible attributes are 
not TCPs. Evaluating and assessing the in-
tegrity of a TCP involves looking at the 
property through the eyes of the commu-
nity that values it. The presence of a TCP 
does not need to be known prior to efforts 
to identify historic properties, since factors 
such as private acquisition, acculturation, 

A TCP is eligible for the National 
Register if: 
• it meets at least one of the 

four evaluation criteria; 
• has integrity; and 
• is at least 50 years old, unless 

it is exceptionally significant.
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or colonization might have restricted access to and knowledge of such places 
through time. Field visits may jog memories resulting in the identification of a 
place that meets the definition of a TCP. 

A place that is not eligible for inclusion in the National Register as a TCP may 
still be a place with cultural significance ascribed to it by a community and 
would be considered under other laws, such as NEPA or PRC §5097.9. Intan-
gible values such as religious values and lifeways still require consideration 
under other statutes, such as AIRFA. 

3-4.3 CALIFORNIA STATE LAW  

PUBLIC RESOURCES CODE (PRC) §5097.9 

The primary California state law guiding Caltrans Native American policies 
and practices is Chapter 1.75 of the PRC, §5097.9-5097.991, Native American 
Historical, Cultural and Sacred Sites. This law discusses the NAHC and its 
power, roles and responsibilities, mentioned earlier in the chapter. It also re-
quires cooperation of state and local agencies with the Commission in carrying 
out its duties and prohibits a public agency from interfering with the free ex-
pression or exercise of Native American religion or causing severe or irrepara-
ble damage to any Native American “sanctified cemetery, place of worship, re-
ligious or ceremonial site, or sacred shrine” unless shown to be necessary for 
the public interest. The NAHC has the power to bring an action against a pub-
lic agency if it appears that their actions will result in such damage.  

Native American burials often are unmarked and thus disturbed during earth 
moving activities. Activities frequently undertaken by Caltrans are restricted in 
location so that avoidance of burials is difficult if not impossible. In the event 
that human remains, including isolated, disarticulated bones or fragments, are 
discovered during any Caltrans activity, whether it is during maintenance, con-
struction, or an archaeological investigation, certain steps must be taken, fol-
lowing the provisions of Health and Safety Code §7050.5 and PRC §5097.98, 
and/or PRC §5097.94 as provided below.  

It is a felony to obtain or possess Native American artifacts or human remains 
from a grave or burial cairn except as otherwise provided by law or in accor-
dance with an agreement reached pursuant to PRC §5097.94 or PRC §5097.98. 

PRC §5097.94 

Under PRC §5097.94 the NAHC also assists landowners in developing agree-
ments with appropriate Native American groups for the respectful treatment 
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and disposition of human remains. If such an agreement is desirable, the 
NAHC will provide a list of all Most Likely Descendents to be consulted re-
garding the agreement. All the Most Likely Descendents attest to this agree-
ment by affixing their signatures to it. In the absence of such an agreement, the 
NAHC designates a Most Likely Descendent after the remains are discovered, 
and the steps outlined in PRC Section §5097.98 are followed. 

PRC §5097.98 

Under PRC §5097.98, the NAHC immediately designates a person or persons 
it believes to be the most likely descended from the deceased. Within 48 hours 
of being granted access to the site, the most likely descendent recommends 
means for treating and disposing with appropriate dignity, the human remains 
and associated items. If the NAHC does not identify the descendent, or the de-
scendent does not make a recommendation, or the landowner does not accept 
the recommendation, and any mediation attempted fails to provide the land-
owner acceptable measures, the landowner must re-inter the remains on the 
property in an area not subject to further disturbance, and record the site with 
the NAHC or appropriate Information Center, and the appropriate county.  

PRC §5099.991 

PRC §5097.991 Repatriation of Native American remains and associated grave 
artifacts simply states that “It is the policy of the state that Native American 
remains and associated grave artifacts shall be repatriated.” 

Caltrans is in the process of repatriating human remains and associated items 
found in its curated collections. Since the mid 1970s, the wishes of the Most 
Likely Descendents for the treatment and disposition of human remains and 
associated burial items have been followed, and it is unlikely that any human 
remains have been retained. If human remains are discovered, however, in 
these collections, the remains will be repatriated.   

HEALTH AND SAFETY CODE §7050.5 

If any human remains are discovered or recognized, Health and Safety Code 
§7050.5 requires that no further excavation or disturbance occur in the area 
and that the county coroner be called immediately. Within 24 hours of notifica-
tion, the coroner calls the NAHC if the remains are known to be or thought to 
be Native American. Section 3-6.4 describes the process Caltrans uses when 
human remains are discovered. 
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HEALTH AND SAFETY CODE §7054(C)  

Health and Safety Code §7054(c) states that any person who deposits human 
remains in any place other than a cemetery is guilty of a misdemeanor. This 
law does not apply to the reburial of Native American human remains under an 
agreement between the landowner and the Most Likely Descendent developed 
pursuant to PRC §5097.94(l) or under PRC §5097.98.  

CALIFORNIA NATIVE AMERICAN GRAVES PROTECTION AND 
REPATRIATION ACT OF 2001 

Cal NAGPRA, as codified in the California Health and Safety Code Sections 
8010-8021 and 8025-8030, provides for the repatriation of human remains and 
cultural items in the possession or control of a state or local agency or museum 
to California Indian tribes. As defined by this law, the term “California Indian 
tribes” includes non-federally recognized groups as entities that have standing 
under this law. The Act outlines inventory, summary and repatriation proc-
esses similar to the federal NAGPRA, establishes penalties and enforcement 
procedures for not complying, and establishes the Repatriation Oversight 
Commission.  

3-5 CALTRANS NATIVE AMERICAN POLICIES 
Caltrans cultural resources policy is to exercise all practical means to avoid, 
and if avoidance is not possible, to minimize adverse effects of transportation 
projects upon significant cultural resources. It also is Caltrans policy to avoid, 
or minimize, adverse effects to resources identified as important to the Native 
American community that may not be eligible for the National Register but are 
important to maintaining the Native American culture. Such resources include 
plant or other gathering locations   

Pursuant to the NHPA and Section 106 regulations, Caltrans consults with In-
dian tribes, other Native American groups and individuals, and traditional cul-
tural leaders who are likely to have knowledge or concerns with historic prop-
erties in Caltrans right-of-way. Under PRC §5097, Caltrans works with the 
NAHC in its efforts to protect sacred sites, ensure Native Californians access 
to sacred sites, and provide for the respectful treatment of human remains and 
associated grave artifacts. FHWA and Caltrans also ensure that the appropriate 
Native Americans are consulted concerning sacred items or items of cultural 
patrimony as provided for in part by NAGPRA, prior to curating the rest of an 
archaeological collection. FHWA and Caltrans also ensure that Indian tribes 
and other Native Americans as appropriate are consulted per NAGPRA for ex-
cavations on federal or tribal lands. Caltrans policy is based on these laws.  
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To implement these policies, efforts to identify Native American concerns are 
conducted early in the planning stages of a project to ensure that Native 
American cultural values are considered.  

Caltrans policy regarding different aspects of Native American involvement is 
outlined below according to subject. Implementation of these policies is ad-
dressed in Section 3-6.4, Procedures. 

3-5.1 CONSULTATION  

It is Caltrans policy to consult with Indian tribes and other Native American 
groups and individuals on any proposed Caltrans project that may potentially 
affect historic properties or “cultural resources of interest to Native Ameri-
cans.” See Section 3-1 for a definition of historic properties and historical re-
sources, and Exhibit 3.1 for definitions of consultation. “Cultural resources of 
interest to Native American” include resources that may not be eligible for in-
clusion in the National Register or that would be considered historical re-
sources under CEQA but are important to Native Americans in maintaining 
their culture. A location where plants used for food, basket materials, or me-
dicinal purposes are gathered is an example of such a resource. The project 
area may be of known archaeological or Native 
American cultural sensitivity; however, the lack 
of known resources does not supersede the need 
for consultation.  

Cultural Studies staff are 
encouraged to establish 
long term relationships 
with Indian tribes, groups, 
and individuals to establish 
mutual trust, provide for 
effective and efficient 
communication, and to bet-
ter address concerns re-
garding projects, particu-
larly those with short time 
frames. 

Consultation, meaning conferring, begins early 
in, and continues throughout, the life of the pro-
ject. The FHWA provides an overview of con-
sultation in its "Section 106 Tribal Consultation 
Q&A." 

3-5.2 MONITORS 

As outlined in Division of Environmental 
Analysis Chief Gary R. Winters November 4, 2003 memo, it is Caltrans policy 
to have Native American monitoring in the following circumstances: 

• During all Caltrans archaeological excavations at prehistoric or historic 
Native American sites, including Extended Phase I, Phase II and Phase 
III studies  

• During construction or related activities at known site locations or in 
areas where there is a high probability that there may be a buried ar-
chaeological site based on the geomorphology of the area  
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3-5.3 HUMAN REMAINS/ASSOCIATED ARTIFACTS 

On federal or tribal land, Caltrans complies with provisions of NAGPRA re-
garding the treatment and disposition of human remains and associated funer-
ary objects when encountered during the course of an archaeological excava-
tion or any ground disturbing activity. On state land, Caltrans confers with the 
Most Likely Descendent per PRC §5097.98 regarding the treatment and dispo-
sition of human remains and associated grave artifacts when encountered dur-
ing the course of an archaeological excavation or any ground disturbing activ-
ity.  

The NAHC maintains a Sacred Lands Inventory. All burials, reburials, and sa-
cred, religious, or ceremonial sites should be recorded on the Sacred Lands In-
ventory Form, which is submitted to the NAHC. The inventory form template 
is available online at the Caltrans Division of Environmental Analysis (DEA) 
Standard Environmental Reference Volume 2 website under Cultural Re-
sources Templates. 

3-5.4 SACRED ITEMS/ITEMS OF CULTURAL PATRIMONY 

Caltrans will follow the provisions of NAGPRA regarding the treatment of sa-
cred items or items of cultural patrimony.  

3-5.5 AVOIDANCE OF TRADITIONAL CULTURAL PROPERTIES 

Where feasible, it is Caltrans policy to avoid cultural resources that are of 
value to Native Americans. Caltrans will make every effort to avoid burial ar-
eas, as well as sacred, religious or ceremonial sites. Where such sites cannot be 
avoided, Caltrans must identify Native American concerns, and agreement 
sought on the appropriate treatment.  

3-5.6 ACCESS TO SACRED SITES  

The NAHC 1979 report to the Legislature succinctly stated, "Equally impor-
tant (as burials) to California Indians are those places of traditional, spiritual or 
social importance (such as prayer sites, ceremonial sites and shrines), areas 
important in folklore and legend, or areas attributed with special or unique 
powers of sacredness. To ensure that Native American culture is not lost, it is 
essential for Indians to have continued access to traditional sacred places, 
many of which are located on lands now owned by non-Indians or are under 
control of various public authorities." 

Pursuant to PRC §5097.9 and where feasible and appropriate, Caltrans ensures 
Native American access to such sites described above when they are located 
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on Caltrans-owned land or are traversed by a State highway. 

3-5.7 ACCESS TO GATHERING SITES  

Caltrans has a program to identify gathering locations within and adjacent to 
the Caltrans right-of-way and a policy to prohibit herbicides in these areas. 
Caltrans Maintenance, where possible, is willing to work out trimming plans 
that will assist in stimulating the necessary plant growth. Each District has 
Landscape Specialists who can work with DNACs and local Native Americans 
to discuss gathering and issue permits. This program undergoes an annual re-
view process resulting in an Annual Vegetation Control Plan. 

Native Americans gathering for religious purposes or for basket weaving mate-
rials may be issued either a Consent Letter or an encroachment permit. The ap-
propriate Maintenance Area Superintendent Office issues a Consent Letter if 
only one day for gathering is requested. When gathering for more than one day 
is requested, the district permit office may require an encroachment permit. 
For additional information and requirements, see the Encroachment Permits 
Manual, Section 508.11. 

3-5.8 CONFIDENTIALITY 

Native Americans often are reluctant to reveal the location of a sacred or tradi-
tionally important site out of concern that the revelation may bring harm to that 
site or to the person who revealed the site’s location, or would reveal the loca-
tion of a scarce and precious resource to a competing interest. For instance, 
some basketweavers do not reveal the location of their gathering locations 
even to other basketweavers.  

State and federal laws provide for protecting the confidentiality of this infor-
mation, and productive consultation is dependent on maintaining this confiden-
tiality. Therefore, if at all possible within the restraints of a given project, Dis-
tricts need to develop innovative and flexible approaches to identify areas that 
should be avoided, without the requirement for complete location information. 
Environmental staff need to work with design engineers on approaches that 
would successfully avoid these sensitive locations. If this is not possible, Dis-
tricts must make every effort to ensure the confidentiality of obtained informa-
tion is only disclosed on a "need to know" basis, including the exact locations 
of burials, or sacred, ceremonial or religious places. 

Section 304 of the NHPA states that federal agencies can withhold from public 
disclosure information on the location, character, or ownership of a historic re-
source if that disclosure may cause a significant invasion of privacy, risk harm 
to the resource, or would impede the use of a traditional religious site by prac-

July 2001 rev: 06/10                   Page 3:23 
Copyright © 2008 California Department of Transportation 

http://www.dot.ca.gov/hq/traffops/developserv/permits/pdf/manual/Chapter_5.pdf


ENVIRONMENTAL HANDBOOK                                                                                                           Volume 2 
Cultural Resources                                                                                                    CHAPTER  3 

titioners. When that information is developed to comply with Sections 106 or 
110(f) of the NHPA, the Secretary of the Interior must consult with the ACHP 
concerning disclosure and who may or may not have access to that informa-
tion. 

Records maintained or in the possession of the NAHC or state and local agen-
cies that are exempt from public disclosure include those that contain informa-
tion on Native American graves, cemeteries, and sacred places, and records 
that relate to archaeological site information, including records obtained during 
consultation with Native Americans (California Government Code §6254(r) 
and §6254.10).  

3-5.9 POSSESSION, CURATION, AND DISPLAY OF ARTIFACTS 

It is Caltrans’ policy not to obtain human remains and associated grave arti-
facts, sacred objects or objects of cultural patrimony. Human remains and as-
sociated grave artifacts recovered from state lands are respectfully treated and 
disposed of according to the wishes of the Most Likely Descendent, whether 
the human remains and associated artifacts are discovered during fieldwork or 
post-fieldwork in the laboratory or during construction.  

On private lands and upon consideration of the Most Likely Descendent's rec-
ommendations, the landowner determines the respectful treatment and disposi-
tion of the human remains and associated grave artifacts.  

Following NAGPRA regulations, the custody of human remains and funerary 
objects discovered on federal or tribal lands goes to the known lineal descen-
dent(s), or if lineal descendents are not known, in a specified order of priority. 
In order of priority, custody is with the: 

1) Indian tribe, if discovered on tribal land 
2) Tribe that can show the closest cultural affiliation 
3) Indian tribe aboriginally occupying the land 
4) Tribe that can show a stronger cultural relationship 

As defined in the NAGPRA regulations, the appropriate tribe determines the 
treatment and disposition of the human remains. This usually is outlined in a 
pre-excavation Action Plan that was developed as a result of consultation.  

It is Caltrans’ policy to ensure that the appropriate traditional cultural leaders 
and groups determine the treatment and disposition of sacred objects and ob-
jects of cultural patrimony, as defined by NAGPRA. Although not covered by 
state law, sacred objects and objects of cultural patrimony, and the collections 
of which they are a part, will not be accepted for curation by curational facili-
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ties subject to NAGPRA regulations. Caltrans, therefore, repatriates sacred ob-
jects and objects of cultural patrimony. The custody of sacred objects and ob-
jects of cultural patrimony recovered from federal or tribal lands follows the 
order of priority specified above, and their treatment and disposition also is 
outlined in a NAGPRA Action Plan. 

For all other cultural artifacts retrieved during Caltrans excavations, it is Cal-
trans’ policy to ensure that the collections are properly curated following the 
federal curation regulations (36 CFR §79) for collections obtained from federal 
land under an ARPA permit, and following the State Historical Resources 
Commission’s guidelines for all other collections. Caltrans will consult with 
appropriate Native American groups regarding such curation plans, as outlined 
in 36 CFR §800. Caltrans seeks public, private, or Native American-
maintained repositories that provide secure permanent storage and ready ac-
cess to users.  

Caltrans will not display disinterred skeletal remains, grave artifacts, or other 
objects that Native Americans regard as traditionally sacred.  

The appropriate Native American group must grant approval for the use of any 
photographs and detailed drawings of human skeletal remains, associated 
grave goods or sacred objects prior to their public display, or use for interpre-
tive or reporting purposes. The documentation of human remains should be in-
cluded as a separate appendix to the main body of a report and should not be 
available for public distribution unless there is a scientific or cultural interest 
and when the Native Americans agree to publication.  

3-6 PROCEDURES 
Use the following procedures to:  

• Comply with state and federal laws, regulations and guidelines regard-
ing Native American cultural concerns 

• Ensure Native American participation in the Section 106 process  
• Identify cultural resources within Caltrans right of way that Caltrans 

will seek to protect 

The procedures include those for consultation, hiring monitors, and discovery 
of human remains during any Caltrans activities.  

District Cultural Resources staff or the District Native American Coordinator 
generally handles Native American coordination rather than Caltrans consult-
ants. This avoids putting the consultant in a position of having to justify the 
Caltrans project or having to speak for Caltrans on issues of a sensitive nature. 
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A consultant, however, is not precluded from coordination if district staff 
judge this to be appropriate.  

For all projects that have the potential to affect resources of concern to Native 
Americans, the DNAC ensures that the NAHC is notified of the proposed pro-
ject by providing information either by submitting the Native American Con-
tacts List Request form, or by letter if more detail is necessary, with a Project 
Location map attached. The Contact List Request Form template is available 
online at the DEA Standard Environmental Reference Volume 2 website under 
Cultural Resources Templates. 

The NAHC will refer to the Sacred Lands Inventory file and notify the District 
within 10 working days of receipt if they have a record of a sacred land within 
the proposed project’s Area of Potential Effects (APE); the NAHC also will 
provide a list of Native American contacts for consultation regarding cultural 
assessments of the project area. Depending on the preference of your district’s 
NAHC program analyst, this exchange may be conducted by email, mail, or 
FAX.  

Caltrans’ efforts to consult with Native Americans and the results of that con-
sultation must be summarized in the Section 106 documents used to document 
identification, evaluation, or treatment of archaeological sites or Traditional 
Cultural Properties.  

3-6.1 CONSULTATION 

Consultation means that FHWA or Caltrans acting on its behalf confers with 
the tribes and interested persons on the proposed project and its potential for 
impacts on cultural resources within the project APE. Caltrans communicates 
any changes in the project APE to the tribes and interested persons. If some 
time has passed, contact the consulting parties again to see if any new informa-
tion is available. Changes to the project and passage of time may require re-
newed consultation.  

Caltrans can initiate consultation by various means for instance, by letter, tele-
phone call, and personal visit or by a semi-annual notice. If there is no re-
sponse to the initial contact, a telephone call or personal visit should be made. 
The amount of effort to consult should reflect the scope of the project and the 
degree of cultural sensitivity of the project APE. A phone call may be ade-
quate. Other projects may involve more intensive and extensive consultation. 
The Districts should consider contracting with an ethnographer, if it appears 
appropriate to do so, if the project is complex or there are Native American is-
sues.  
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Below is an example of one type of consultation record: 

CONSULTATION LOG (DISTRICT-HWY-PM [EA]) 
 
Date 

Type of  
Communication 

Name /  
Representing 

Caltrans 
Representative 

 
Comments 

 Phone conversation,  
Face to face, FAX, 
email, etc.  

Name, Name of 
tribe or group, posi-
tion (representative, 
tribal chair, etc.) 

Name, position  Describe who con-
tacted whom and pro-
vide a brief explanation 
of what was discussed, 
transmitted, etc.  

     
     

Successful consultation with tribal leaders, traditional leaders or elders often 
requires personal visits. A field review of high sensitivity project areas with 
representatives from the local Native American community may be necessary. 
In general, these reviews enhance the District's sensitivity to traditional values 
and land use practices, as well as sensitivity to features that are not readily ap-
parent to the archaeologist or documented in the historic or ethnographic lit-
erature.  

When consulting, Caltrans staff shall keep in mind cultural events that may be 
occurring throughout the year, as well the need for tribal groups to meet and 
discuss any information provided them or requested from them. These activi-
ties may delay a response. Also many tribal members or Native American con-
sultants work on tribal business with Caltrans and other agencies in addition to 
their regular occupations, and cannot respond within short time frames that 
agencies have frequently tried to impose on them.  

Districts should strive to develop optimal relationships by talking to tribal 
leaders and other Native American groups and individuals and establish with 
them how best to consult. Each tribe, group, or individual has different proto-
cols for interacting with agencies. These efforts, although perhaps extensive or 
intensive in the short run, should ultimately develop a good trust relationship 
and smooth the way for both Caltrans and the tribe and other consulting parties 
in future consultations.  

Consultation means communicating to the Native Americans the purpose of 
the project, archaeological survey results, proposed excavations, and excava-
tion results. Their concerns regarding historic properties or other cultural re-
sources in the project area are solicited. Efforts should be made to work around 
their concerns if confidentiality is an issue, as discussed in Section 3-5.8. Cal-
trans provides documents upon request.  

A summary of consultation must be included, or referenced if confidentiality is 
an issue, in Historic Property Survey Reports, subsequent 106 documents, and 
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environmental documents as appropriate. The consultation log provided on the 
previous page may be used as the basics of the summary. 

3-6.2 OBTAINING A MONITOR  

The need for a monitor is identified during consultation with the affected Na-
tive American community. The Native American community and Caltrans con-
fer on who is to monitor and serve as a liaison with Caltrans. It is Caltrans pol-
icy that the number of monitors present at any one time does not exceed the ac-
tual need as determined by the activit(ies) being monitored. If multiple com-
munities are interested in monitoring, then a way to share the monitoring ef-
fort, for example alternate days, needs to be identified.  

3-6.3 HIRING A MONITOR 

Note: The processes described in Section 3-6.3 are administrative, so all hyper-
links are only accessible to Caltrans staff on the Caltrans intranet. 

Three methods have been identified for contracting for Native American moni-
tors, although none are perfect for the purpose, and each have limitations. Ef-
forts are on-going to rectify these problems. Ideally, contracts would be di-
rectly with the monitor or with a Native American entity acting as prime. Al-
ternatively, the monitors have been included as sub-contractors on the archaeo-
logical or construction contracts.  

CAL-CARD PROCESS 

A third way, provided that the cost and need limitations are met, is through the 
CAL-Card process, or absent a credit card mechanism, the process referred to 
variously as the ADM-3015, the U-5000, U-5, or non-credit card process. Of 
the two processes, i.e., the CAL-Card process or the non-credit card process, it 
is expected that the latter is more applicable unless the entity has a credit card 
issued from this program. The similarity between the CAL-Card and the non- 
credit card processes, is that the services, plus taxes, for either cannot total 
more than $4999.99. The difference is that under the CAL-Card, the services 
can be of a repetitive nature as long as they do not exceed $5,000 per fiscal 
year with the same vendor (i.e., individual or entity) for the same service (e.g., 
monitoring). Under the non-credit card process, the contracted services are for 
a single transaction, and the projected value of the service does not exceed 
$5,000 or more in two fiscal years. If these limitations are not meet, the formal 
service contract process (i.e., the ADM-360 process, see below) must be fol-
lowed (Note: Do not split a service or transaction to meet these limitations as 
this circumvents the contracting process, and if discovered, would jeopardize 
the availability of this option for this use).  
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FORMAL SERVICE CONTRACT PROCESS 

The DNAC or project archaeologist initiates the formal service contract proc-
ess by submitting a Service Contract Request to the district’s contract unit 
(ADM 0360). Unless the requested contract is with a federally recognized 
tribe, a non-competitively bid justification is included in the ADM-360 pack-
age. Currently, Caltrans has a non-competitive bid authorization and advertis-
ing exemption for contracting with federally recognized tribes for activities as-
sociated with environmental activities that include monitoring archaeological 
excavations and construction, when appropriate. CSO is pursing with Head-
quarters Division of Procurement and Contracts a request for an exemption 
from competitive bid and advertising for contracts with other Native Ameri-
cans. But until this is awarded, the non-competitively bid justification needs to 
be included in the contract request.  

Costs should be charged to the project for which the Monitor is hired. 

MONITORING AGREEMENT 

The job description, procedures, and expectations may be outlined in a moni-
toring agreement. The Monitoring Agreement includes as appropriate: 

• Chain of command  
• Glossary of terms used if necessary  
• Locations to be monitored (include a map)  
• Rate of hourly pay, mileage and per diem if appropriate 
• Number of days prior to a monitoring start date needed for notification 

of that start date  
• Statement whether the notification will be in writing (preferable)  
• Actions to be taken if the designated monitor does not show up when 

requested  
• Notation that the appropriate laws will be followed in the event that 

human remains are unearthed  
• Reference to Caltrans policies on Workplace Violence, a Drug-Free 

Workplace, and Sexual Harassment  

The DNAC or lead project person approves any timesheets and travel expense 
claims submitted by the monitor, and submits the documents to the accounting 
office, ensuring payment in a timely fashion. As with all contractors, unsatis-
factory performance is documented and reported to the District Environmental 
Branch Chief (EBC). 
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3-6.4 HUMAN REMAINS/ASSOCIATED ARTIFACTS 

The following steps must be followed to comply with PRC 5097.98 when hu-
man remains, including disarticulated bone, are encountered during an ar-
chaeological excavation, construction, maintenance or encroachment permit 
work on state owned land:  

• Caltrans shall cease work in the vicinity of the human remains.  
• The lead person on the project (for instance, field director, resident en-

gineer, maintenance supervisor, or permit engineer) ensures that the 
EBC or DNAC is immediately contacted.  

• The lead person, EBC or DNAC telephones the County Coroner and 
the NAHC. Although the Coroner has the ultimate responsibility to 
contact the NAHC, Caltrans calls the NAHC at this time to provide in-
formation on the discovery, and to assure the NAHC that appropriate 
action is being taken. The Coroner may or may not inspect the remains. 
If the Coroner inspects the remains and determines that the remains are 
not Native American and/or determines they are a result of wrongful 
death, the Coroner may take possession of the remains for further in-
quiry, release them to next of kin, or order the body to be reinterred. 
After the above action has been taken, work may resume on the exca-
vation project.  

• If the Coroner determines that the remains are Native American, the 
Coroner notifies the NAHC of the findings. The NAHC immediately 
notifies the Most Likely Descendent.  

• The Most Likely Descendent inspects the remains and makes a recom-
mendation to the lead person on the treatment of remains and associ-
ated grave goods. 

• The lead person ensures that the recommendations are followed. After 
the appropriate actions are taken, the excavation work may resume.  

http://www.nahc.ca.gov/coroner.html
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