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771.101 Purpose.

This regulation prescribes the policies and procedures of the Federal Highway
Administration (FHWA) and the Urban Mass Transportation Administration (UMTA) for
implementing the National Environmental Policy Act of 1969 as amended (NEPA), and
the regulation of the Council on Environmental Quality (CEQ), 40 CFR parts 1500
through 1508. This regulation sets forth all FHWA, UMTA, and Department of
Transportation (DOT) requirements under NEPA for the processing of highway and
urban mass transportation projects. This regulation also sets forth procedures to comply
with 23 U.S.C. 109(h), 128, 138, and 49 U.S.C. 303, 1602(d), 1604(h), 1604(i), 16074,
1607a- 1 and 1610.
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771.105 Policy.

It isthe policy of the Administration that:

(a) Tothe fullest extent possible, all environmental investigations, reviews, and
consultations be coordinated as a single process, and compliance with all applicable
environmental requirements be reflected in the environmental document required by this
regulation.

(b) Alternative courses of action be evaluated and decisions be made in the best overall
public interest based upon a balanced consideration of the need for safe and efficient
transportation; of the social, economic, and environmental impacts of the proposed
transportation improvement; and of national, State, and local environmental protection
goals.

(c) Public involvement and a systematic interdisciplinary approach be essential parts of
the development process for proposed actions.

(d) Measures necessary to mitigate adverse impacts be incorporated into the action.
M easures necessary to mitigate adverse impacts are eligible for Federal funding when the
Administration determines that:

(2) The impacts for which the mitigation is proposed actually result from the
Administration action; and

(2) The proposed mitigation represents a reasonable public expenditure after
considering the impacts of the action and the benefits of the proposed mitigation
measures. In making this determination, the Administration will consider, among
other factors, the extent to which the proposed measures would assist in complying
with aFederal statute, Executive Order, or Administration regulation or policy.

(e) Costsincurred by the applicant for the preparation of environmental documents
requested by the Administration be eligible for Federal assistance.

() No person, because of handicap, age, race, color, sex, or national origin, be excluded
from participating in, or denied benefits of, or be subject to discrimination under any
Administration program or procedural activity required by or developed pursuant to this
regulation.

[52 FR 32660, Aug. 28, 1987; 53 FR 11065, Apr. 5, 1988]
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771.107 Definitions.

The definitions contained in the CEQ regulation and in Titles 23 and 49 of the United
States Code are applicable. In addition, the following definitions apply.

(@) Environmental studies. The investigations of potential environmental impacts to
determine the environmental process to be followed and to assist in the preparation of the
environmental document.

(b) Action. A highway or transit project proposed for FHWA or UMTA funding. It also
includes activities such as joint and multiple use permits, changes in access control, etc.,
which may or may not involve a commitment of Federal funds.

(c) Administration action. The approval by FHWA or UMTA of the applicant's request
for Federal fundsfor construction. It also includes approval of activities such asjoint and
multiple use permits, changes in access control, etc., which may or may not involve a
commitment of Federal funds.

(d) Administration. FHWA or UMTA, whichever is the designated lead agency for the
proposed action.

(e) Section 4(f). Refersto 49 U.S.C. 303 and 23 U.S.C. 138.
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771.109 Applicability and responsibilities.

(8)(1) The provisions of this regulation and the CEQ regulation apply to actions where
the Administration exercises sufficient control to condition the permit or project
approval. Actions taken by the applicant which do not require Federal approvals, such
as preparation of aregional transportation plan are not subject to this regulation.

(2) Thisregulation does not apply to, or ater approvals by the Administration made
prior to the effective date of this regulation.

(3) Environmenta documents accepted or prepared by the Administration after the
effective date of this regulation shall be developed in accordance with this regul ation.

(b) It shall be the responsibility of the applicant, in cooperation with the Administration
to implement those mitigation measures stated as commitments in the environmental
documents prepared pursuant to this regulation. The FHWA will assure that thisis
accomplished as a part of its program management responsibilities that include reviews
of designs, plans, specifications, and estimates (PS& E), and construction inspections.
The UMTA will assure implementation of committed mitigation measures through
incorporation by reference in the grant agreement, followed by reviews of designs and
construction inspections.

(c) The Administration, in cooperation with the applicant, has the responsibility to
manage the preparation of the appropriate environmental document. The role of the
applicant will be determined by the Administration accordance with the CEQ regulation:

(1) Statewide agency. If the applicant is a public agency that has statewide
jurisdiction (for example, a State highway agency or a State department of
transportation) or isalocal unit of government acting through a statewide agency, and
meets the requirements of section 102(2)(D) of NEPA, the applicant may prepare the
environmental impact statement (EIS) and other environmental documents with the
Administration furnishing guidance, participating in the preparation, and
independently evaluating the document. All FHWA applicants qualify under this
paragraph.

(2) Joint lead agency. If the applicant is a public agency and is subject to State or
local requirements comparable to NEPA, then the Administration and the applicant
may prepare the EIS and other environmental documents as joint lead agencies. The
applicant shall initially devel op substantive portions of the environmental document,
although the Administration will be responsible for its scope and content.

(3) Cooperating agency. Loca public agencies with special expertise in the proposed
action may be cooperating agenciesin the preparation of an environmental document.
An applicant for capital assistance under the Urban Mass Transportation Act of 1964,
asamended (UMT Act), is presumed to be a cooperating agency if the conditions in
paragraph (c) (1) or (2) of this section do not apply. During the environmental
process, the Administration will determine the scope and content of the
environmental document and will direct the applicant, acting as a cooperating agency,
to develop information and prepare those portions of the document concerning which
it has specia expertise.



(d) Other. In all other cases, therole of the applicant islimited to providing
environmental studies and commenting on environmental documents. All private
institutions or firms are limited to thisrole.
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771.111 Early coordination, public involvement, and project development.

(a) Early coordination with appropriate agencies and the public aids in determining the
type of environmental document an action requires, the scope of the document, the level
of analysis, and related environmental requirements. Thisinvolves the exchange of
information from the inception of a proposal for action to preparation of the
environmental document. Applicantsintending to apply for funds should notify the
Administration at the time that a project concept isidentified. When requested, the
Administration will advise the applicant, insofar as possible, of the probable class of
action and related environmental laws and requirements and of the need for specific
studies and findings which would normally be developed concurrently with the
environmental document.

(b) The Administration will identify the probable class of action as soon as sufficient
information is available to identify the probable impacts of the action. For UMTA, thisis
normally no later than the review of the transportation improvement program (T1P) and
for FHWA, the approval of the 105 program (23 U.S.C.105).

(c) When FHWA and UMTA are involved in the development of joint projects, or when
FHWA or UMTA acts as ajoint lead agency with another Federal agency, a mutually
acceptable process will be established on a case-by-case basis.

(d) During the early coordination process, the Administration, in cooperation with the
applicant, may request other agencies having specia interest or expertise to become
cooperating agencies. Agencies with jurisdiction by law must be requested to become
cooperating agencies.

(e) Other States, and Federal land management entities, that may be significantly affected
by the action or by any of the alternatives shall be notified early and their views solicited
by the applicant in cooperation with the Administration. The Administration will prepare
awritten evaluation of any significant unresolved issues and furnish it to the applicant for
incorporation into the environmental assessment (EA) or draft EIS.

(f) In order to ensure meaningful evaluation of alternatives and to avoid commitments to
transportation improvements before they are fully evaluated, the action evaluated in each
EIS or finding of no significant impact (FONSI) shall:

(2) Connect logical termini and be of sufficient length to address environmental
matters on a broad scope;

(2) Have independent utility or independent significance, i.e., be usable and be a
reasonabl e expenditure even if no additional transportation improvementsin the area
are made; and

(3) Not restrict consideration of aternatives for other reasonably foreseeable
transportation improvements.

(g) For major transportation actions, the tiering of EISs as discussed in the CEQ
regulation (40 CFR 1502.20) may be appropriate. The first tier EIS would focus on broad
issues such as general location, mode choice, and areawide air quality and land use



implications of the major alternatives. The second tier would address site-specific details
on project impacts, costs, and mitigation measures.

(h) For the Federal-aid highway program:

(1) Each State must have procedures approved by the FHWA to carry out a public
involvement/public hearing program pursuant to 23 U.S.C. 128 and 40 CFR parts
1500 through 1508.

(2) State public involvement/public hearing procedures must provide for:

(i) Coordination of public involvement activities and public hearings with the
entire NEPA process.

(i) Early and continuing opportunities during project development for the public
to beinvolved in the identification of social, economic, and environmental
impacts, as well as impacts associated with relocation of individuals, groups, or
institutions.

(iii) One or more public hearings or the opportunity for hearing(s) to be held by
the State highway agency at a convenient time and place for any Federal-aid
project which requires significant amounts of right-of-way, substantially changes
the layout or functions of connecting roadways or of the facility being improved,
has a substantial adverse impact on abutting property, otherwise has a significant
social, economic, environmental or other effect, or for which the FHWA
determines that a public hearing isin the public interest.

(iv) Reasonable notice to the public of either a public hearing or the opportunity
for a public hearing. Such notice will indicate the availability of explanatory
information. The notice shall also provide information required to comply with
public involvement requirements of other laws, Executive orders, and regulations.

(v) Explanation at the public hearing of the following information, as appropriate:

(A) The project's purpose, need, and consistency with the goals and objectives
of any local urban planning,

(B) The project's alternatives, and maor design features,
(C) The social, economic, environmental, and other impacts of the project,

(D) The relocation assistance program and the right-of-way acquisition
process.

(E) The State highway agency's procedures for receiving both oral and written
statements from the public.

(vi) Submission to the FHWA of atranscript of each public hearing and a
certification that a required hearing or hearing opportunity was offered. The
transcript will be accompanied by copies of all written statements from the public,
both submitted at the public hearing or during an announced period after the
public hearing.



(3) Based on the reevaluation of project environmental documents required by
771.129, the FHWA and the State highway agency will determine whether changesin
the project or new information warrant additional public involvement.

(4) Approvals or acceptances of public involvement/public hearing procedures prior
to the publication date of this regulation remain valid.

(i) Applicants for capital assistancein the UMTA program achieve public participation

on proposed projects by holding public hearings and seeking input from the public
through the scoping process for environmental documents. For projects requiring EISs, a
public hearing will be held during the circulation period of the draft EIS. For all other
projects, an opportunity for public hearings will be afforded with adequate prior notice
pursuant to 49 U.S.C. 1602(d), 1604(i), 1607a(f) and 1607a - 1(d), and such hearings will
be held when anyone with a significant social, economic, or environmental interest in the
matter requestsit. Any hearing on the action must be coordinated with the NEPA process
to the fullest extent possible.

()) Information on the UMTA environmental process may be obtained from: Director,
Office of Planning Assistance, Urban Mass Transportation Administration, Washington,
DC 20590. Information on the FHWA environmental process may be obtained from:
Director, Office of Environmental Policy, Federal Highway Administration, Washington,
DC 20590.
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771.113 Timing of Administration activities.

(@) The Administration in cooperation with the applicant will perform the work necessary
to complete a FONSI or an EIS and comply with other related environmental laws and
regulations to the maximum extent possible during the NEPA process. Thiswork
includes environmental studies, related engineering studies, agency coordination and
public involvement. However, final design activities, property acquisition (with the
exception of hardship and protective buying, as defined in 771.117(d)), purchase of
construction materials or rolling stock, or project construction shall not proceed until the
following have been completed:

(1) (i) The action has been classified as a categorical exclusion (CE), or
(ii) A FONSI has been approved, or

(iii) A final EIS has been approved and available for the prescribed period of time
and arecord of decision has been signed;

(2) For actions proposed for FHWA funding, the FHWA Division Administrator has
received and accepted the certifications and any required public hearing transcripts
required by 23 U.S.C.128;

(3) For activities proposed for FHWA funding, the programming requirements of 23
CFR part 450, subpart B, and 23 CFR part 630, subpart A, have been met.

(b) For FHWA, the completion of the requirements set forth in paragraphs (a)(1) and (2)
of this section is considered acceptance of the general project location and concepts
described in the environmental document unless otherwise specified by the approving
official. However, such approval does not commit the Administration to approve any
future grant request to fund the preferred alternative.

(c) Letters of Intent issued under the authority of section 3(a)(4) of the UMT Act are used
by UMTA to indicate an intention to obligate future funds for multi-year capital transit
projects. Lettersof Intent will not be issued by UMTA until the NEPA processis
completed.

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988]
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771.115 Classes of actions.

There are three classes of actions which prescribe the level of documentation required in
the NEPA process.

(@) Class | (EISs). Actions that significantly affect the environment require an EIS (40
CFR 1508.27). The following are examples of actions that normally required an EIS:

(1) A new controlled access freeway.
(2) A highway project of four or more lanes on anew location.

(3) New construction or extension of fixed rail transit facilities (e.g., rapid rail, light
rail, commuter rail, automated guideway transit).

(4) New construction or extension of a separate roadway for buses or high occupancy
vehicles not located within an existing highway facility.

(b) Class Il (CEs). Actions that do not individually or cumulative have a significant
environmental effect are excluded from the requirement to prepare an EA or EIS. A
specific list of CEs normally not requiring NEPA documentation is set forth in
771.117(c). When appropriately documented, additional projects may also qualify as CEs
pursuant to 771.117(d).

(c) Class 11l (EAs). Actions in which the significance of the environmental impact is not
clearly established. All actionsthat are not Class| or |l are Class I11. All actionsin this
class require the preparation of an EA to determine the appropriate environmental
document required.
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771.117 Categorical exclusions.

(a) Categorical exclusions (CESs) are actions which meet the definition contained in 40
CFR 1508.4, and, based on past experience with similar actions, do not involve
significant environmental impacts. They are actions which: do not induce significant
impacts to planned growth or land use for the area; do not require the relocation of
significant numbers of people; do not have a significant impact on any natural, cultural,
recreational, historic or other resource; do not involve significant air, noise, or water
quality impacts; do not have significant impacts on travel patterns; or do not otherwise,
either individualy or cumulatively, have any significant environmental impacts.

(b) Any action which normally would be classified as a CE but could involve unusua
circumstances will require the Administration, in cooperation with the applicant, to
conduct appropriate environmental studies to determine if the CE classification is proper.
Such unusual circumstances include:

(1) Significant environmental impacts;
(2) Substantial controversy on environmental grounds,

(3) Significant impact on properties protected by section 4(f) of the DOT Act or
section 106 of the National Historic Preservation Act; or

(4) Inconsistencies with any Federal, State, or local law, requirement or
administrative determination relating to the environmental aspects of the action.

(c) The following actions meet the criteriafor CEs in the CEQ regulation (section
1508.4) and 771.117(a) of thisregulation and normally do not require any further NEPA
approvals by the Administration:

(2) Activitieswhich do not involve or lead directly to construction, such as planning
and technical studies; grants for training and research programs; research activities as
defined in 23 U.S.C. 307; approval of aunified work program and any findings
required in the planning process pursuant to 23 U.S.C. 134; approval of statewide
programs under 23 CFR part 630; approval of project concepts under 23 CFR part
476; engineering to define the elements of a proposed action or alternatives so that
social, economic, and environmental effects can be assessed; and Federal-aid system
revisions which establish classes of highways on the Federal-aid highway system.

(2) Approva of utility installations along or across a transportation facility.
(3) Construction of bicycle and pedestrian lanes, paths, and facilities.
(4) Activitiesincluded in the State's highway safety plan under 23 U.S.C. 402.

(5) Transfer of Federal lands pursuant to 23 U.S.C. 317 when the subsequent action is
not an FHWA action.

(6) Theinstallation of noise barriers or aterations to existing publicly owned
buildings to provide for noise reduction.

(7) Landscaping.



(8) Installation of fencing, signs, pavement markings, small passenger shelters,
traffic signals, and railroad warning devices where no substantial land acquisition or
traffic disruption will occur.

(9) Emergency repairs under 23 U.S.C. 125.
(10) Acquisition of scenic easements.

(11) Determination of payback under 23 CFR part 480 for property previously
acquired with Federal-aid participation.

(12) Improvements to existing rest areas and truck weigh stations.
(13) Ridesharing activities.
(14) Bus and rail car rehabilitation.

(15) Alterations to facilities or vehicles in order to make them accessible for elderly
and handicapped persons.

(16) Program administration, technical assistance activities, and operating assistance
to transit authorities to continue existing service or increase service to meet routine
changesin demand.

(17) The purchase of vehicles by the applicant where the use of these vehicles can be
accommodated by existing facilities or by new facilities which themselves are within
aCE.

(18) Track and railbed maintenance and improvements when carried out within the
existing right-of-way.

(19) Purchase and installation of operating or maintenance equipment to be located
within the transit facility and with no significant impacts off the site.

(20) Promulgation of rules, regulations, and directives.

(d) Additional actions which meet the criteriafor a CE in the CEQ regulations (40 CFR
1508.4) and paragraph (a) of this section may be designated as CEs only after
Administration approval. The applicant shall submit documentation which demonstrates
that the specific conditions or criteria for these CEs are satisfied and that significant
environmental effects will not result. Examples of such actions include but are not
limited to:

(1) Modernization of a highway by resurfacing, restoration, rehabilitation,
reconstruction, adding shoulders, or adding auxiliary lanes (e.g., parking, weaving,
turning, climbing).

(2) Highway safety or traffic operations improvement projects including the
installation of ramp metering control devices and lighting.

(3) Bridge rehabilitation, reconstruction or replacement or the construction of grade
separation to replace existing at-grade railroad crossings.

(4) Transportation corridor fringe parking facilities.
(5) Construction of new truck weigh stations or rest areas.



(6) Approvalsfor disposal of excess right-of-way or for joint or limited use of right-
of-way, where the proposed use does not have significant adverse impacts.

(7) Approvalsfor changesin access control.

(8) Construction of new bus storage and maintenance facilities in areas used
predominantly for industrial or transportation purposes where such construction is not
inconsistent with existing zoning and located on or near a street with adequate
capacity to handle anticipated bus and support vehicle traffic.

(9) Rehabilitation or reconstruction of existing rail and bus buildings and ancillary
facilities where only minor amounts of additional land are required and thereis not a
substantial increase in the number of users.

(10) Construction of bus transfer facilities (an open area consisting of passenger
shelters, boarding areas, kiosks and related street improvements) when located in a
commercial areaor other high activity center in which there is adequate street
capacity for projected bus traffic.

(11) Construction of rail storage and maintenance facilitiesin areas used
predominantly for industrial or transportation purposes where such construction is not
inconsistent with existing zoning and where there is no significant noise impact on
the surrounding community.

(12) Acquisition of land for hardship or protective purposes; advance land acquisition
loans under section 3(b) of the UMT Act. Hardship and protective buying will be
permitted only for a particular parcel or alimited number of parcels. These types of
land acquisition quality for a CE only where the acquisition will not limit the
evaluation of alternatives, including shiftsin alignment for planned construction
projects, which may be required in the NEPA process. No project development on
such land may proceed until the NEPA process has been completed.

(e) Where a pattern emerges of granting CE status for a particular type of action, the
Administration will initiate rulemaking proposing to add this type of action to thelist of
categorical exclusionsin paragraph (c) or (d) of this section, as appropriate.

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988]
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771.119 Environmental assessments.

(a) An EA shall be prepared by the applicant in consultation with the Administration for
each action that is not a CE and does not clearly require the preparation of an EIS, or
where the Administration believes an EA would assist in determining the need for an
EIS.

(b) For actions that require an EA, the applicant, in consultation with the Administration,
shall, at the earliest appropriate time, begin consultation with interested agencies and
others to advise them of the scope of the project and to achieve the following objectives:
determine which aspects of the proposed action have potential for social, economic, or
environmental impact; identify alternatives and measures which might mitigate adverse
environmental impacts; and identify other environmental review and consultation
requirements which should be performed concurrently with the EA. The applicant shall
accomplish this through an early coordination process (i.e., procedures under 771.111) or
through a scoping process. Public involvement shall be summarized and the results of
agency coordination shall be included in the EA.

(c) The EA is subject to Administration approval before it is made available to the public
as an Administration document. The UMTA applicants may circulate the EA prior to
Administration approval provided that the document is clearly labeled as the applicant's
document.

(d) The EA need not be circulated for comment but the document must be made available
for public inspection at the applicant's office and at the appropriate Administration field
offices in accordance with paragraphs (e) and (f) of this section. Notice of availability of
the EA, briefly describing the action and its impacts, shall be sent by the applicant to the
affected units of Federal, State and local government. Notice shall also be sent to the
State intergovernmental review contacts established under Executive Order 12372.

(e) When apublic hearing is held as part of the application for Federal funds, the EA
shall be available at the public hearing and for a minimum of 15 days in advance of the
public hearing. The notice of the public hearing in local newspapers shall announce the
availability of the EA and where it may be obtained or reviewed. Comments shall be
submitted in writing to the applicant or the Administration within 30 days of the
availability of the EA unless the Administration determines, for good cause, that a
different period is warranted. Public hearing requirements are as described in 771.111.

(f) When a public hearing is not held, the applicant shall place a notice in a newspaper(s)
similar to a public hearing notice and at a similar stage of development of the action,
advising the public of the availability of the EA and where information concerning the
action may be obtained. The notice shall invite comments from all interested parties.
Comments shall be submitted in writing to the applicant or the Administration within 30
days of the publication of the notice unless the Administration determines, for good
cause, that adifferent period is warranted.

(9) If no significant impacts are identified, the applicant shall furnish the administration a
copy of therevised EA, as appropriate; the public hearing transcript, where applicable;
copies of any comments received and responses thereto; and recommend a FONSI. The
EA should also document compliance, to the extent possible, with all applicable



environmental laws and Executive orders, or provide reasonable assurance that their
requirements can be met.

(h) When the Administration expects to issue a FONSI for an action described in
771.115(a), copies of the EA shall be made available for public review (including the
affected units of government) for a minimum of 30 days before the Administration makes
itsfinal decision (See 40 CFR 1501.4(e)(2).) This public availability shall be announced
by a notice similar to a public hearing notice.

(i) If, a any point in the EA process, the Administration determines that the action is
likely to have a significant impact on the environment, the preparation of an EIS will be
required.
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771.121 Findings of no significant impact.

(@) The Administration will review the EA and any public hearing comments and other
comments received regarding the EA. If the Administration agrees with the applicant's
recommendations pursuant to 771.119(qg), it will make a separate written FONS|

incorporating by reference the EA and any other appropriate environmental documents.

(b) After a FONSI has been made by the Administration, a notice of availability of the
FONSI shall be sent by the applicant to the affected units of Federal, State and local
government and the document shall be available from the applicant and the
Administration upon request by the public. Notice shall aso be sent to the State
intergovernmental review contacts established under Executive Order 12372.

(c) If another Federal agency hasissued a FONSI on an action which includes an element
proposed for Administration funding, the Administration will evaluate the other agency's
FONSI. If the Administration determines that this element of the project and its
environmental impacts have been adequately identified and assessed, and concursin the
decision to issue a FONSI, the Administration will issue its own FONSI incorporating the
other agency's FONSI. If environmental issues have not been adequately identified and
assessed, the Administration will require appropriate environmental studies.
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771.123 Draft environmental impact statements.

(a) A draft EIS shall be prepared when the Administration determines that the action is
likely to cause significant impacts on the environment. When the decision has been made
by the Administration to prepare an EIS, the Administration will issue aNotice of Intent
(40 CFR 1508.22) for publication in the Federal Register. Applicants are encouraged to
announce the intent to prepare an EIS by appropriate means at the local level.

(b) After publication of the Notice of Intent, the Administration, in cooperation with the
applicant, will begin a scoping process. The scoping process will be used to identify the
range of alternatives and impacts and the significant issues to be addressed in the EIS and
to achieve the other objectives of 40 CFR 1501.7. For FHWA, scoping is normally
achieved through public and agency involvement procedures required by 771.111. For
UMTA, scoping is achieved by soliciting agency and public responses to the action by
letter or by holding scoping meetings. If a scoping meeting isto be held, it should be
announced in the Administration's Notice of Intent and by appropriate means at the local
level.

(c) The draft EIS shall be prepared by the Administration in cooperation with the
applicant or, where permitted by law, by the applicant with appropriate guidance and
participation by the Administration. The draft EIS shall evaluate all reasonable
alternatives to the action and discuss the reasons why other aternatives, which may have
been considered, were eliminated from detailed study. The draft EIS shall also
summarize the studies, reviews, consultations, and coordination required by
environmental laws or Executive ordersto the extent appropriate at this stage in the
environmental process.

(d) An applicant which is a statewide agency may select a consultant to assist in the
preparation of an EIS in accordance with applicable contracting procedures. Where the
applicant isajoint lead or cooperating agency, the applicant may select a consultant, after
coordination with the Administration to assure compliance with 40 CFR 1506.5(c). The
Administration will select any such consultant for other applicants. (See 771.109(c) for
definitions of these terms.)

(e) The Administration, when satisfied that the draft EIS complies with NEPA
requirements, will approve the draft EIS for circulation by signing and dating the cover
sheet.

(f) A lead, joint lead, or a cooperating agency shall be responsible for printing the EIS.
Theinitial printing of the draft EIS shall be in sufficient quantity to meet requirements
for copies which can reasonably be expected from agencies, organizations, and
individuals. Normally, copies will be furnished free of charge. However, with
Administration concurrence, the party requesting the draft EIS may be charged afee
which is not more than the actual cost of reproducing the copy or may be directed to the
nearest |ocation where the statement may be reviewed.

(g) The draft EIS shall be circulated for comment by the applicant on behalf of the
Administration. The draft EIS shall be made available to the public and transmitted to
agencies for comment no later than the time the document is filed with the Environmental



Protection Agency in accordance with 40 CFR 1506.9. The draft EIS shall be transmitted
to:

(1) Public officials, interest groups, and members of the public known to have an
interest in the proposed action or the draft EIS;

(2) Federal, State and local government agencies expected to have jurisdiction or
responsibility over, or interest or expertisein, the action. Copies shall be provided
directly to appropriate State and local agencies, and to the State intergovernmental
review contacts established under Executive Order 12372; and

(3) States and Federal land management entities which may be significantly affected
by the proposed action or any of the aternatives. These copies shall be accompanied
by areguest that such State or entity advise the Administration in writing of any
disagreement with the evaluation of impactsin the statement. The Administration
will furnish the comments received to the applicant along with a written assessment
of any disagreements for incorporation into the final EIS.

(h) The UMTA requires a public hearing during the circulation period of all draft EISs.
FHWA public hearing requirements are as described in 771.111(h). Whenever a public
hearing is held, the draft EIS shall be available at the public hearing and for a minimum
of 15 days in advance of the public hearing. The availability of the draft EIS shall be
mentioned, and public comments requested, in any public hearing notice and at any
public hearing presentation. If apublic hearing on an action proposed for FHWA
funding is not held, a notice shall be placed in a newspaper similar to a public hearing
notice advising where the draft EISis available for review, how copies may be obtained,
and where the comments should be sent.

(i) The Federal Register public availability notice (40 CFR 1506.10) shall establish a
period of not less than 45 days for the return of comments on the draft EIS. The notice
and the draft EIS transmittal letter shall identify where comments are to be sent.

(1) For UMTA funded mgjor urban mass transportation investments, the applicant shall
prepare areport identifying alocally preferred alternative at the conclusion of the Draft
ElIS circulation period. Approval may be given to begin preliminary engineering on the
principal alternative(s) under consideration. During the course of such preliminary
engineering, the applicant will refine project costs, effectiveness, and impact information
with particular attention to alternative designs, operations, detailed location decisions and
appropriate mitigation measures. These studies will be used to prepare the final EIS or,
where appropriate, a supplemental draft EIS.
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771.125 Final environmental impact statements.

(a)(1) After circulation of adraft EIS and consideration of comments received, afinal
EIS shall be prepared by the Administration in cooperation with the applicant or, where
permitted by law, by the applicant with appropriate guidance and participation by the
Administration. Thefinal EIS shall identify the preferred aternative and evaluate all
reasonabl e alternatives considered. It shall also discuss substantive comments received
on the draft EI'S and responses thereto, summarize public involvement, and describe the
mitigation measures that are to be incorporated into the proposed action. Mitigation
measures presented as commitmentsin the final EIS will be incorporated into the project
as specified in 771.109(b). The final EIS should also document compliance, to the extent
possible, with all applicable environmental laws and Executive orders, or provide
reasonabl e assurance that their requirements can be met.

(2) Every reasonable effort shall be made to resolve interagency disagreements on actions
before processing the final EIS. If significant issues remain unresolved, the final EIS
shall identify those issues and the consultations and other efforts made to resolve them.

(b) Thefinal EISwill be reviewed for legal sufficiency prior to Administration approval.

(c) The Administration will indicate approval of the EIS for an action by signing and
dating the cover page. Fina EISs prepared for actionsin the following categories will be
submitted to the Administration's Headquarters for prior concurrence:

(1) Any action for which the Administration determines that the final EIS should be
reviewed at the Headquarters office. Thiswould typically occur when the
Headquarters office determines that

(i) additional coordination with other Federal, State or local governmental
agenciesis needed;

(i) the social, economic, or environmental impacts of the action may need to be
more fully explored;

(iii) the impacts of the proposed action are unusually great;
(iv) major issues remain unresolved; or
(v) the action involves national policy issues.

(2) Any action to which a Federal, State or local government agency has indicated
opposition on environmental grounds (which has not been resolved to the written
satisfaction of the objecting agency).

(3) Major urban mass transportation investments as defined by UMTA's policy on
major investments (49 FR 21284; May 18, 1984).

(d) The signature of the UMTA approving official on the cover sheet also indicates
compliance with section 14 of the UMT Act and fulfillment of the grant application
requirements of sections 3(d)(1) and (2), 5(h), and 5(i) of the UMT Act.



(e) Approval of thefina EISisnot an Administration Action (as defined in 771.107(c))
and does not commit the Administration to approve any future grant request to fund the
preferred alternative.

() Theinitia printing of the final EIS shall be in sufficient quantity to meet the request
for copies which can be reasonably expected from agencies, organizations, and
individuals. Normally, copies will be furnished free of charge. However, with
Administration concurrence, the party requesting the final EIS may be charged afee
which is not more than the actual cost of reproducing the copy or may be directed to the
nearest location where the statement may be reviewed.

(9) Thefinal EIS shall be transmitted to any persons, organizations, or agencies that
made substantive comments on the draft EIS or requested a copy, no later than the time
the document isfiled with EPA. In the case of lengthy documents, the agency may
provide aternative circulation processes in accordance with 40 CFR 1502.19. The
applicant shall aso publish anotice of availability in local newspapers and make the fina
EIS available through the mechanism established pursuant to DOT Order 4600.13 which
implements Executive Order 12372. When filed with EPA, thefinal EIS shall be
available for public review at the applicant's offices and at appropriate Administration
offices. A copy should aso be made available for public review at institutions such as
local government offices, libraries, and schools, as appropriate.
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771.127 Record of decision.

(a) The Administration will complete and sign arecord of decision (ROD) no sooner than
30 days after publication of the final EIS notice in the Federal Register or 90 days after
publication of anotice for the draft EIS, whichever islater. The ROD will present the
basis for the decision as specified in 40 CFR 1505.2, summarize any mitigation measures
that will be incorporated in the project and document any required section 4(f) approval
in accordance with 771.135(1). Until any required ROD has been signed, no further
approvals may be given except for administrative activities taken to secure further project
funding and other activities consistent with 40 CFR 1506.1.

(b) If the Administration subsequently wishes to approve an alternative which was not
identified as the preferred alternative but was fully evaluated in the final EIS, or proposes
to make substantial changes to the mitigation measures or findings discussed in the ROD,
arevised ROD shall be subject to review by those Administration offices which reviewed
thefinal EISunder 771.125(c). To the extent practicable the approved revised ROD
shall be provided to all persons, organizations, and agencies that received a copy of the
fina EIS pursuant to 771.125(qg).
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771.129 Re-evaluations.

() A written evaluation of the draft EIS shall be prepared by the applicant in cooperation
with the Administration if an acceptable fina EIS is not submitted to the Administration
within 3 years from the date of the draft EIS circulation. The purpose of this evaluation
isto determine whether or not a supplement to the draft EIS or a new draft EIS is needed.

(b) A written evauation of the final EIS will be required before further approvals may be
granted if major steps to advance the action (e.g., authority to undertake final design,
authority to acquire a significant portion of the right-of-way, or approval of the plans,
specifications and estimates) have not occurred within three years after the approval of
thefinal EIS, final EIS supplement, or the last mgjor Administration approval or grant.

(c) After approval of the EIS, FONSI, or CE designation, the applicant shall consult with
the Administration prior to requesting any major approvals or grants to establish whether
or not the approved environmental document or CE designation remains valid for the
requested Administration action. These consultations will be documented when
determined necessary by the Administration.

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988]
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771.130 Supplemental environmental impact statements.

() A draft EIS, final EIS, or supplemental EIS may be supplemented at any time. An
EIS shall be supplemented whenever the Administration determines that:

(1) Changes to the proposed action would result in significant environmental impacts
that were not evaluated in the EIS; or

(2) New information or circumstances relevant to environmenta concerns and
bearings on the proposed action or its impacts would result in significant
environmental impacts not evaluated in the EIS.

(b) However, a supplemental EIS will not be necessary where:

(1) The changes to the proposed action, new information, or new circumstances result
in alessening of adverse environmental impacts evaluated in the EIS without causing
other environmental impacts that are significant and were not evaluated in the EIS; or

(2) The Administration decides to approve an aternative fully evaluated in an
approved fina EIS but not identified as the preferred alternative. In such acase, a
revised ROD shall be prepared and circulated in accordance with 771.127(b).

(c) Where the Administration is uncertain of the significance of the new impacts, the
applicant will develop appropriate environmental studies or, if the Administration deems
appropriate, an EA to assess the impacts of the changes, new information, or new
circumstances. If, based upon the studies, the Administration determines that a
supplemental EIS is not necessary, the Administration shall so indicate in the project file.

(d) A supplement isto be developed using the same process and format (i.e., draft EIS,
fina EIS, and ROD) asan original EIS, except that scoping is not required.

(e) A supplemental draft EIS may be necessary for UMTA major urban mass
transportation investments if there is a substantial change in the level of detail on project
impacts during project planning and development. The supplement will address site-
specific impacts and refined cost estimates that have been devel oped since the original
draft EIS.

() In some cases, a supplemental EIS may be required to address issues of limited scope,
such as the extent of proposed mitigation or the evaluation of location or design
variations for alimited portion of the overall project. Wherethisisthe case, the
preparation of a supplemental EIS shall not necessarily:

(1) Prevent the granting of new approvals,
(2) Require the withdrawal of previous approvals; or

(3) Require the suspension of project activities; for any activity not directly affected
by the supplement. If the changes in question are of such magnitude to require a
reassessment of the entire action, or more than alimited portion of the overall action,
the Administration shall suspend any activities which would have an adverse
environmental impact or limit the choice of reasonable aternatives, until the
supplemental EIS is completed.
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771.131 Emergency action procedures.

Requests for deviations from the procedures in this regulation because of emergency
circumstances (40 CFR 1506.11) shall be referred to the Administration's headquarters
for evaluation and decision after consultation with CEQ.
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771.133 Compliance with other requirements.

The final EIS or FONSI should document compliance with requirements of all applicable
environmental laws, Executive orders, and other related requirements. If full compliance
isnot possible by the time the final EIS or FONSI is prepared, the final EIS or FONSI
should reflect consultation with the appropriate agencies and provide reasonable
assurance that the requirements will be met. Approval of the environmental document
constitutes adoption of any Administration findings and determinations that are contained
therein. The FHWA approval of the appropriate NEPA document will constitute its
finding of compliance with the report requirements of 23 U.S.C. 128.
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771.135 Section 4(f) (49 U.S.C. 303).

(@) (1) The Administration may not approve the use of land from a significant publicly
owned public park, recreation area, or wildlife and waterfowl refuge, or any
significant historic site unless a determination is made that:

(i) Thereisno feasible and prudent alternative to the use of land from the
property; and

(if) The action includes all possible planning to minimize harm to the property
resulting from such use.

(2) Supporting information must demonstrate that there are unique problems or
unusual factorsinvolved in the use of alternatives that avoid these properties or that
the cost, social, economic, and environmental impacts, or community disruption
resulting from such alternatives reach extraordinary magnitudes.

(b) The Administration will determine the application of section 4(f). Any use of lands
from a section 4(f) property shall be evaluated early in the development of the action
when alternatives to the proposed action are under study.

(c) Consideration under section 4(f) is not required when the Federal, State, or local
officials having jurisdiction over a park, recreation area or refuge determine that the
entire site is not significant. In the absence of such a determination, the section 4(f) land
will be presumed to be significant. The Administration will review the significance
determination to assure its reasonableness.

(d) Where Federal lands or other public land holdings (e.g., State forests) are
administered under statutes permitting management for multiple uses, and, in fact, are
managed for multiple uses, section 4(f) applies only to those portions of such lands which
function for, or are designated in the plans of the administering agency as being for,
significant park, recreation, or wildlife and waterfowl purposes. The determination as to
which lands so function or are so designated, and the significance of those lands, shall be
made by the officials having jurisdiction over the lands. The Administration will review
this determination to assure its reasonableness. The determination of significance shall
apply to the entire area of such park, recreation, or wildlife and waterfowl refuge sites.

(e) In determining the application of section 4(f) to historic sites, the Administration, in
cooperation with the applicant, will consult with the State Historic Preservation Officer
(SHPO) and appropriate local officialsto identify all properties on or eigible for the
National Register of Historic Places (National Register). The section 4(f) requirements
apply only to siteson or eligible for the National Register unless the Administration
determines that the application of section 4(f) is otherwise appropriate.

(f) The Administration may determine that section 4(f) requirements do not apply to
restoration, rehabilitation, or maintenance of transportation facilities that are on or
eigible for the National Register when:

(2) Such work will not adversely affect the historic qualities of the facility that caused
it to be on or eligible for the National Register, and



(2) The SHPO and the Advisory Council on Historic Preservation (ACHP) have been
consulted and have not objected to the Administration finding in paragraph (f)(1) of
this section.

(9)(1) Section 4(f) appliesto all archeological sites on or igible for inclusion on the
National Register, including those discovered during construction except as set forth
in paragraph (g)(2) of this section. Where section 4(f) applies to archeological sites
discovered during construction, the section 4(f) process will be expedited. In such
cases, the evaluation of feasible and prudent alternatives will take account of the level
of investment already made. The review process, including the consultation with
other agencies, will be shortened as appropriate.

(2) Section 4(f) does not apply to archeological sites where the Administration, after
consultation with the SHPO and the ACHP, determines that the archeological
resource is important chiefly because of what can be learned by data recovery and has
minimal value for preservation in place. This exception applies both to situations
where data recovery is undertaken or where the Administration decides, with
agreement of the SHPO and, where applicable, the ACHP not to recover the resource.

(h) Designations of park and recreation lands, wildlife and waterfow! refuges, and
historic sites are sometimes made and determinations of significance changed latein the
development of a proposed action. With the exception of the treatment of archeological
resources in paragraph (g) of this section, the Administration may permit a project to
proceed without consideration under section 4(f) if the property interest in the section 4(f)
lands was acquired for transportation purposes prior to the designation or change in the
determination of significance and if an adequate effort was made to identify properties
protected by section 4(f) prior to acquisition.

(i) The evaluations of aternativesto avoid the use of section 4(f) land and of possible
measures to minimize harm to such lands shall be developed by the applicant in
cooperation with the Administration. This information should be presented in the draft
EIS, EA, or, for aproject classified as a CE in a separate document. The section 4(f)
evaluation shall be provided for coordination and comment to the officials having
jurisdiction over the section 4(f) property and to the Department of the Interior, and as
appropriate to the Department of Agriculture and the Department of Housing and Urban
Development. A minimum of 45 days shall be established by the Administration for
receipt of comments. Uses of section 4(f) land covered by a programmatic section 4(f)
evaluation shall be documented and coordinated as specified in the programmatic section
4(f) evaluation.

(1) When adequate support exists for a section 4(f) determination, the discussion in the
final EIS, FONSI, or separate section 4(f) evaluation shall specifically address:

(1) The reasons why the alternatives to avoid a section 4(f) property are not feasible
and prudent; and

(2) All measures which will be taken to minimize harm to the section 4(f) property.
(k) The final Section 4(f) evaluation will be reviewed for legal sufficiency.

() For actions processed with EISs, the Administration will make the section 4(f)
approval either inits approval of thefinal EIS or in the ROD. Where the section 4(f)



approval is documented in the final EIS, the Administration will summarize the basis for
its section 4(f) approval in the ROD. Actions requiring the use of section 4(f) property,
and proposed to be processed with a FONSI or classified as a CE, shall not proceed until
notified by the Administration of section 4(f) approval. For these actions, any required
section 4(f) approva will be documented separately.

(m) Circulation of a separate section 4(f) evaluation will be required when:

(1) A proposed modification of the alignment or design would require the use of
section 4(f) property after the CE, FONSI, draft EIS, or final EIS has been processed,;

(2) The Administration determines, after processing the CE, FONSI, draft EIS, or
final EIS that section 4(f) applies to a property;

(3) A proposed modification of the alignment, design, or measures to minimize harm
(after the original section 4(f) approval) would result in a substantial increase in the
amount of section 4(f) land used, a substantial increase in the adverse impacts to
section 4(f) land, or a substantial reduction in mitigation measures; or

(4) Another agency is the lead agency for the NEPA process, unless another DOT
element is preparing the section 4(f) evaluation.

(n) If the Administration determines under 771.135(m) or otherwise, that section 4(f) is
applicable after the CE, FONSI, or final EIS has been processed, the decision to prepare
and circulate a section 4(f) evaluation will not necessarily require the preparation of a
new or supplemental environmental document. Where a separately circulated section 4(f)
evaluation is prepared, such evaluation does not necessarily:

(1) Prevent the granting of new approvals,
(2) Require the withdrawal of previous approvals; or

(3) Require the suspension of project activities; for any activity not affected by the
section 4(f) evaluation.

(o) An analysis required by section 4(f) may involve different levels of detail where the
section 4(f) involvement is addressed in atiered EIS.

(1) When thefirst-tier, broad-scale EIS is prepared, the detailed information
necessary to complete the section 4(f) evaluation may not be available at that stagein
the development of the action. In such cases, an evaluation should be made on the
potential impacts that a proposed action will have on section 4(f) land and whether
those impacts could have a bearing on the decision to be made. A preliminary
determination may be made at this time as to whether there are feasible and prudent
locations or aternatives for the action to avoid the use of section 4(f) land. This
preliminary determination shall consider all possible planning to minimize harm to
the extent that the level of detail available at the first-tier EIS stage allows. Itis
recognized that such planning at this stage will normally be limited to ensuring that
opportunities to minimize harm at subsequent stages in the devel opment process have
not been precluded by decisions made at the first-tier stage. This preliminary
determination is then incorporated into the first-tier EIS.



(2) A section 4(f) approval made when additional design details are available will
include a determination that:

(i) The preliminary section 4(f) determination made pursuant to paragraph (0)(1)
of thissection is still valid; and

(if) The criteria of paragraph (@) of this section have been met.
(p) Use.

(1) Except as set forth in paragraphs (f), (9)(2), and (h) of this section, ““use" (in
paragraph (a)(1) of this section) occurs:

(i) When land is permanently incorporated into atransportation facility;

(ii) When there is atemporary occupancy of land that is adverse in terms of the
statute's preservationist purposes as determined by the criteriain paragraph (p)(7)
of this section; or

(iii) When there is a constructive use of land.

(2) Constructive use occurs when the transportation project does not incorporate land
from a section 4(f) resource, but the project's proximity impacts are so severe that the
protected activities, features, or attributes that qualify a resource for protection under
section 4(f) are substantially impaired. Substantial impairment occurs only when the
protected activities, features, or attributes of the resource are substantially diminished.

(3) The Administration is not required to determine that there is no constructive use.
However, such a determination could be made at the discretion of the Administration.

(4) The Administration has reviewed the following situations and determined that a
constructive use occurs when:

(i) The projected noise level increase attributable to the project substantially
interferes with the use and enjoyment of a noise-sensitive facility of aresource
protected by section 4(f), such as hearing the performances at an outdoor
amphitheater, sleeping in the sleeping area of a campground, enjoyment of a
historic site where a quiet setting is a generally recognized feature or attribute of
the site's significance, or enjoyment of an urban park where serenity and quiet are
significant attributes,

(i) The proximity of the proposed project substantially impairs esthetic features
or attributes of a resource protected by section 4(f), where such features or
attributes are considered important contributing elements to the value of the
resource. Examples of substantial impairment to visual or esthetic qualities would
be the location of a proposed transportation facility in such proximity that it
obstructs or eliminates the primary views of an architecturally significant
historical building, or substantially detracts from the setting of a park or historic
site which derivesits value in substantial part due to its setting;

(i) The project resultsin arestriction on access which substantially diminishes
the utility of asignificant publicly owned park, recreation area, or a historic site;



(iv) The vibration impact from operation of the project substantially impairs the
use of a section 4(f) resource, such as projected vibration levels from arail transit
project that are great enough to affect the structural integrity of a historic building
or substantially diminish the utility of the building; or

(v) The ecological intrusion of the project substantially diminishes the value of
wildlife habitat in awildlife or waterfowl refuge adjacent to the project or
substantialy interferes with the access to a wildlife or waterfow! refuge, when
such access is necessary for established wildlife migration or critical life cycle
processes.

(5) The Administration has reviewed the following situations and determined that a
constructive use does not occur when:

(i) Compliance with the requirements of section 106 of the National Historic
Preservation Act and 36 CFR part 800 for proximity impacts of the proposed
action, on asite listed on or eligible for the National Register of Historic Places,
resultsin an agreement of “"no effect” or “"no adverse effect”;

(ii) The projected traffic noise levels of the proposed highway project do not
exceed the FHWA noise abatement criteria as contained in Table 1, 23 CFR part
772, or the projected operational noise levels of the proposed transit project do not
exceed the noise impact criteriain the UMTA guidelines;

(iii) The projected noise levels exceed the relevant threshold in paragraph
(p)(5)(ii) of this section because of high existing noise, but the increase in the
projected noise levelsif the proposed project is constructed, when compared with
the projected noise levelsif the project is not built, is barely perceptible (3 dBA or
|ess);

(iv) There are proximity impacts to a section 4(f) resource, but a governmental
agency's right-of-way acquisition, an applicant's adoption of project location, or
the Administration approval of afinal environmental document, established the
location for a proposed transportation project before the designation,
establishment, or change in the significance of the resource. However, if the age
of an historic siteis close to, but less than, 50 years at the time of the
governmental agency's acquisition, adoption, or approval, and except for its age
would be eligible for the National Register, and construction would begin after
the site was eligible, then the site is considered a historic site eligible for the
National Register;

(V) There are impacts to a proposed public park, recreation area, or wildlife
refuge, but the proposed transportation project and the resource are concurrently
planned or developed. Examples of such concurrent planning or development
include, but are not limited to:

(A) Designation or donation of property for the specific purpose of such
concurrent development by the entity with jurisdiction or ownership of the
property for both the potential transportation project and the section 4(f)
resource, or



(B) Designation, donation, planning or development of property by two or
more governmental agencies, with jurisdiction for the potential transportation
project and the section 4(f) resource, in consultation with each other;

(vi) Overal (combined) proximity impacts caused by a proposed project do not
substantially impair the activities, features, or attributes that qualify a resource for
protection under section 4(f);

(vii) Proximity impacts will be mitigated to a condition equivalent to, or better
than, that which would occur under a no-build scenario;

(viit) Change in accessibility will not substantially diminish the utilization of the
section 4(f) resource; or

(ix) Vibration levels from project construction activities are mitigated, through
advance planning and monitoring of the activities, to levels that do not cause a
substantial impairment of the section 4(f) resource.

(6) When a constructive use determination is made, it will be based, to the extent it
reasonably can, upon the following:

(1) Identification of the current activities, features, or attributes of aresource
qualified for protection under section 4(f) and which may be sensitive to
proximity impacts,

(it) An analysis of the proximity impacts of the proposed project on the section
4(f) resource. If any of the proximity impacts will be mitigated, only the net
impact need be considered in thisanaysis. The analysis should also describe and
consider the impacts which could reasonably be expected if the proposed project
were not implemented, since such impacts should not be attributed to the
proposed project;

(iii) Consultation, on the above identification and analysis, with the Federal, State,
or local officials having jurisdiction over the park, recreation area, refuge, or
historic site.

(7) A temporary occupancy of land is so minimal that it does not constitute a use
within the meaning of section 4(f) when the following conditions are satisfied:

() Duration must be temporary, i.e., less than the time needed for construction of
the project, and there should be no change in ownership of the land;

(i) Scope of the work must be minor, i.e., both the nature and the magnitude of
the changes to the section 4(f) resource are minimal;

(iii) There are no anticipated permanent adverse physical impacts, nor will there
be interference with the activities or purposes of the resource, on either a
temporary or permanent basis;

(iv) Theland being used must be fully restored, i.e., the resource must be returned
to acondition which is at least as good as that which existed prior to the project;
and



(v) There must be documented agreement of the appropriate Federal, State, or
local officials having jurisdiction over the resource regarding the above
conditions.

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988, as amended at 56 FR 13279, Apr. 1, 1991; 57 FR 12411,
Apr. 10, 1992]

Section 4(f), which protected certain public lands and all historic sites, technically was repealed in 1983 when it was
codified, without substantive change, as 49 U.S.C. 303. This regulation continues to refer to section 4(f) because it
would create needless confusion to do otherwise; the policies section 4(f) engendered are widely referred to as “section
4(f)" matters. A provision with the same meaning is found at 23 U.S.C. 138 and applies only to FHWA actions.
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71.137 International actions.

(a) The requirements of this part apply to:

(1) Administration actions significantly affecting the environment of aforeign nation
not participating in the action or not otherwise involved in the action.

(2) Administration actions outside the U.S.,, itsterritories, and possessions which
significantly affect natural resources of globa importance designated for protection
by the President or by international agreement.

(b) If communication with aforeign government concerning environmental studies or
documentation is anticipated, the Administration shall coordinate such communication
with the Department of State through the Office of the Secretary of Transportation
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Endnote
Hardship acquisition is early acquisition of property by the applicant at the property owner's request to
alleviate particular hardship to the owner, in contrast to others, because of an inability to sell his property.
Thisisjustified when the property owner can document on the basis of health, safety or financial reasons
that remaining in the property poses an undue hardship compared to others. Protective acquisition is done
to prevent imminent development of a parcel which is needed for a proposed transportation corridor or site.
Documentation must clearly demonstrate that development of the land would preclude future transportation
use and that such development isimminent. Advance acquisition is not permitted for the sole purpose of
reducing the cost of property for a proposed project.
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	Administration. FHWA or UMTA, whichever is the designated lead agency for the proposed action.
	Section 4(f). Refers to 49 U.S.C. 303 and 23 U.S.C. 138.
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	Applicability and responsibilities.
	(a)(1) The provisions of this regulation and the CEQ regulation apply to actions where the Administration exercises sufficient control to condition the permit or project approval. Actions taken by the applicant which do not require Federal approvals, suc
	(2) This regulation does not apply to, or alter approvals by the Administration made prior to the effective date of this regulation.
	(3) Environmental documents accepted or prepared by the Administration after the effective date of this regulation shall be developed in accordance with this regulation.
	(b) It shall be the responsibility of the applicant, in cooperation with the Administration to implement those mitigation measures stated as commitments in the environmental documents prepared pursuant to this regulation. The FHWA will assure that this i
	(c) The Administration, in cooperation with the applicant, has the responsibility to manage the preparation of the appropriate environmental document. The role of the applicant will be determined by the Administration accordance with the CEQ regulation:
	(1) Statewide agency. If the applicant is a public agency that has statewide jurisdiction (for example, a State highway agency or a State department of transportation) or is a local unit of government acting through a statewide agency, and meets the requ
	(2) Joint lead agency. If the applicant is a public agency and is subject to State or local requirements comparable to NEPA, then the Administration and the applicant may prepare the EIS and other environmental documents as joint lead agencies. The appli
	(3) Cooperating agency. Local public agencies with special expertise in the proposed action may be cooperating agencies in the preparation of an environmental document. An applicant for capital assistance under the Urban Mass Transportation Act of 1964,
	(d) Other. In all other cases, the role of the applicant is limited to providing environmental studies and commenting on environmental documents. All private institutions or firms are limited to this role.
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	771.111  Early coordination, public involvement, and project development.
	(a) Early coordination with appropriate agencies and the public aids in determining the type of environmental document an action requires, the scope of the document, the level of analysis, and related environmental requirements.  This involves the exchan
	(b) The Administration will identify the probable class of action as soon as sufficient information is available to identify the probable impacts of the action.  For UMTA, this is normally no later than the review of the transportation improvement progra
	(c) When FHWA and UMTA are involved in the development of joint projects, or when FHWA or UMTA acts as a joint lead agency with another Federal agency, a mutually acceptable process will be established on a case-by-case basis.
	(d) During the early coordination process, the Administration, in cooperation with the applicant, may request other agencies having special interest or expertise to become cooperating agencies. Agencies with jurisdiction by law must be requested to becom
	(e) Other States, and Federal land management entities, that may be significantly affected by the action or by any of the alternatives shall be notified early and their views solicited by the applicant in cooperation with the Administration.  The Adminis
	(f) In order to ensure meaningful evaluation of alternatives and to avoid commitments to transportation improvements before they are fully evaluated, the action evaluated in each EIS or finding of no significant impact (FONSI) shall:
	(1) Connect logical termini and be of sufficient length to address environmental matters on a broad scope;
	(2) Have independent utility or independent significance, i.e., be usable and be a reasonable expenditure even if no additional transportation improvements in the area are made; and
	(3) Not restrict consideration of alternatives for other reasonably foreseeable transportation improvements.
	(g) For major transportation actions, the tiering of EISs as discussed in the CEQ regulation (40 CFR 1502.20) may be appropriate. The first tier EIS would focus on broad issues such as general location, mode choice, and areawide air quality and land use
	(h) For the Federal-aid highway program:
	(1) Each State must have procedures approved by the FHWA to carry out a public involvement/public hearing program pursuant to 23 U.S.C. 128 and 40 CFR parts 1500 through 1508.
	(2) State public involvement/public hearing procedures must provide for:
	(i) Coordination of public involvement activities and public hearings with the entire NEPA process.
	(ii) Early and continuing opportunities during project development for the public to be involved in the identification of social, economic, and environmental impacts, as well as impacts associated with relocation of individuals, groups, or institutions.
	(iii) One or more public hearings or the opportunity for hearing(s) to be held by the State highway agency at a convenient time and place for any Federal-aid project which requires significant amounts of right-of-way, substantially changes the layout or
	(iv) Reasonable notice to the public of either a public hearing or the opportunity for a public hearing. Such notice will indicate the availability of explanatory information. The notice shall also provide information required to comply with public invol
	(v) Explanation at the public hearing of the following information, as appropriate:
	(A) The project's purpose, need, and consistency with the goals and objectives of any local urban planning,
	(B) The project's alternatives, and major design features,
	(C) The social, economic, environmental, and other impacts of the project,
	(D) The relocation assistance program and the right-of-way acquisition process.
	(E) The State highway agency's procedures for receiving both oral and written statements from the public.
	(vi) Submission to the FHWA of a transcript of each public hearing and a certification that a required hearing or hearing opportunity was offered. The transcript will be accompanied by copies of all written statements from the public, both submitted at t
	(3) Based on the reevaluation of project environmental documents required by 771.129, the FHWA and the State highway agency will determine whether changes in the project or new information warrant additional public involvement.
	(4) Approvals or acceptances of public involvement/public hearing procedures prior to the publication date of this regulation remain valid.
	(i) Applicants for capital assistance in the UMTA program achieve public participation on proposed projects by holding public hearings and seeking input from the public through the scoping process for environmental documents. For projects requiring EISs,
	(j) Information on the UMTA environmental process may be obtained from: Director, Office of Planning Assistance, Urban Mass Transportation Administration, Washington, DC 20590. Information on the FHWA environmental process may be obtained from: Director,
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	771.113  Timing of Administration activities.
	(a) The Administration in cooperation with the applicant will perform the work necessary to complete a FONSI or an EIS and comply with other related environmental laws and regulations to the maximum extent possible during the NEPA process.  This work inc
	(1)  (i) The action has been classified as a categorical exclusion (CE), or
	(ii) A FONSI has been approved, or
	(iii) A final EIS has been approved and available for the prescribed period of time and a record of decision has been signed;
	(2) For actions proposed for FHWA funding, the FHWA Division Administrator has received and accepted the certifications and any required public hearing transcripts required by 23 U.S.C.128;
	(3) For activities proposed for FHWA funding, the programming requirements of 23 CFR part 450, subpart B, and 23 CFR part 630, subpart A, have been met.
	(b) For FHWA, the completion of the requirements set forth in paragraphs (a)(1) and (2) of this section is considered acceptance of the general project location and concepts described in the environmental document unless otherwise specified by the approv
	(c) Letters of Intent issued under the authority of section 3(a)(4) of the UMT Act are used by UMTA to indicate an intention to obligate future funds for multi-year capital transit projects.  Letters of Intent will not be issued by UMTA until the NEPA pr
	[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988]
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	771.115  Classes of actions.
	There are three classes of actions which prescribe the level of documentation required in the NEPA process.
	(a) Class I (EISs). Actions that significantly affect the environment require an EIS (40 CFR 1508.27).  The following are examples of actions that normally required an EIS:
	(1) A new controlled access freeway.
	(2) A highway project of four or more lanes on a new location.
	(3) New construction or extension of fixed rail transit facilities (e.g., rapid rail, light rail, commuter rail, automated guideway transit).
	(4) New construction or extension of a separate roadway for buses or high occupancy vehicles not located within an existing highway facility.
	(b) Class II (CEs). Actions that do not individually or cumulative have a significant environmental effect are excluded from the requirement to prepare an EA or EIS. A specific list of CEs normally not requiring NEPA documentation is set forth in 771.117
	(c) Class III (EAs). Actions in which the significance of the environmental impact is not clearly established.  All actions that are not Class I or II are Class III. All actions in this class require the preparation of an EA to determine the appropriate
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	771.117  Categorical exclusions.
	(a) Categorical exclusions (CEs) are actions which meet the definition contained in 40 CFR 1508.4, and, based on past experience with similar actions, do not involve significant environmental impacts. They are actions which: do not induce significant imp
	(b) Any action which normally would be classified as a CE but could involve unusual circumstances will require the Administration, in cooperation with the applicant, to conduct appropriate environmental studies to determine if the CE classification is pr
	(1) Significant environmental impacts;
	(2) Substantial controversy on environmental grounds;
	(3) Significant impact on properties protected by section 4(f) of the DOT Act or section 106 of the National Historic Preservation Act; or
	(4) Inconsistencies with any Federal, State, or local law, requirement or administrative determination relating to the environmental aspects of the action.
	(c) The following actions meet the criteria for CEs in the CEQ regulation (section 1508.4) and 771.117(a) of this regulation and normally do not require any further NEPA approvals by the Administration:
	(1) Activities which do not involve or lead directly to construction, such as planning and technical studies; grants for training and research programs; research activities as defined in 23 U.S.C. 307; approval of a unified work program and any findings
	(2) Approval of utility installations along or across a transportation facility.
	(3) Construction of bicycle and pedestrian lanes, paths, and facilities.
	(4) Activities included in the State's highway safety plan under 23 U.S.C. 402.
	(5) Transfer of Federal lands pursuant to 23 U.S.C. 317 when the subsequent action is not an FHWA action.
	(6) The installation of noise barriers or alterations to existing publicly owned buildings to provide for noise reduction.
	(7)  Landscaping.
	(8)  Installation of fencing, signs, pavement markings, small passenger shelters, traffic signals, and railroad warning devices where no substantial land acquisition or traffic disruption will occur.
	(9)  Emergency repairs under 23 U.S.C. 125.
	(10) Acquisition of scenic easements.
	(11) Determination of payback under 23 CFR part 480 for property previously acquired with Federal-aid participation.
	(12) Improvements to existing rest areas and truck weigh stations.
	(13) Ridesharing activities.
	(14) Bus and rail car rehabilitation.
	(15) Alterations to facilities or vehicles in order to make them accessible for elderly and handicapped persons.
	(16) Program administration, technical assistance activities, and operating assistance to transit authorities to continue existing service or increase service to meet routine changes in demand.
	(17) The purchase of vehicles by the applicant where the use of these vehicles can be accommodated by existing facilities or by new facilities which themselves are within a CE.
	(18) Track and railbed maintenance and improvements when carried out within the existing right-of-way.
	(19) Purchase and installation of operating or maintenance equipment to be located within the transit facility and with no significant impacts off the site.
	(20) Promulgation of rules, regulations, and directives.
	(d) Additional actions which meet the criteria for a CE in the CEQ regulations (40 CFR 1508.4) and paragraph (a) of this section may be designated as CEs only after Administration approval.  The applicant shall submit documentation which demonstrates tha
	(1)  Modernization of a highway by resurfacing, restoration, rehabilitation, reconstruction, adding shoulders, or adding auxiliary lanes (e.g., parking, weaving, turning, climbing).
	(2)  Highway safety or traffic operations improvement projects including the installation of ramp metering control devices and lighting.
	(3)  Bridge rehabilitation, reconstruction or replacement or the construction of grade separation to replace existing at-grade railroad crossings.
	(4)  Transportation corridor fringe parking facilities.
	(5)  Construction of new truck weigh stations or rest areas.
	(6)  Approvals for disposal of excess right-of-way or for joint or limited use of right-of-way, where the proposed use does not have significant adverse impacts.
	(7)  Approvals for changes in access control.
	(8)  Construction of new bus storage and maintenance facilities in areas used predominantly for industrial or transportation purposes where such construction is not inconsistent with existing zoning and located on or near a street with adequate capacity
	(9)  Rehabilitation or reconstruction of existing rail and bus buildings and ancillary facilities where only minor amounts of additional land are required and there is not a substantial increase in the number of users.
	(10) Construction of bus transfer facilities (an open area consisting of passenger shelters, boarding areas, kiosks and related street improvements) when located in a commercial area or other high activity center in which there is adequate street capacit
	(11) Construction of rail storage and maintenance facilities in areas used predominantly for industrial or transportation purposes where such construction is not inconsistent with existing zoning and where there is no significant noise impact on the surr
	(12) Acquisition of land for hardship or protective purposes; advance land acquisition loans under section 3(b) of the UMT Act. Hardship and protective buying will be permitted only for a particular parcel or a limited number of parcels. These types of l
	(e) Where a pattern emerges of granting CE status for a particular type of action, the Administration will initiate rulemaking proposing to add this type of action to the list of categorical exclusions in paragraph (c) or (d) of this section, as appropri
	[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988]
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	771.119  Environmental assessments.
	(a) An EA shall be prepared by the applicant in consultation with the Administration for each action that is not a CE and does not clearly require the preparation of an EIS, or where the Administration believes an EA would assist in determining the need
	(b) For actions that require an EA, the applicant, in consultation with the Administration, shall, at the earliest appropriate time, begin consultation with interested agencies and others to advise them of the scope of the project and to achieve the foll
	(c) The EA is subject to Administration approval before it is made available to the public as an Administration document. The UMTA applicants may circulate the EA prior to Administration approval provided that the document is clearly labeled as the appli
	(d) The EA need not be circulated for comment but the document must be made available for public inspection at the applicant's office and at the appropriate Administration field offices in accordance with paragraphs (e) and (f) of this section.  Notice o
	(e) When a public hearing is held as part of the application for Federal funds, the EA shall be available at the public hearing and for a minimum of 15 days in advance of the public hearing.  The notice of the public hearing in local newspapers shall ann
	(f) When a public hearing is not held, the applicant shall place a notice in a newspaper(s) similar to a public hearing notice and at a similar stage of development of the action, advising the public of the availability of the EA and where information co
	(g) If no significant impacts are identified, the applicant shall furnish the administration a copy of the revised EA, as appropriate; the public hearing transcript, where applicable; copies of any comments received and responses thereto; and recommend a
	(h) When the Administration expects to issue a FONSI for an action described in 771.115(a), copies of the EA shall be made available for public review (including the affected units of government) for a minimum of 30 days before the Administration makes i
	(i) If, at any point in the EA process, the Administration determines that the action is likely to have a significant impact on the environment, the preparation of an EIS will be required.
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	771.121   Findings of no significant impact.
	(a) The Administration will review the EA and any public hearing comments and other comments received regarding the EA.  If the Administration agrees with the applicant's recommendations pursuant to 771.119(g), it will make a separate written FONSI incor
	(b) After a FONSI has been made by the Administration, a notice of availability of the FONSI shall be sent by the applicant to the affected units of Federal, State and local government and the document shall be available from the applicant and the Admini
	(c) If another Federal agency has issued a FONSI on an action which includes an element proposed for Administration funding, the Administration will evaluate the other agency's FONSI.  If the Administration determines that this element of the project and
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	771.123   Draft environmental impact statements.
	(a) A draft EIS shall be prepared when the Administration determines that the action is likely to cause significant impacts on the environment.  When the decision has been made by the Administration to prepare an EIS, the Administration will issue a Noti
	(b) After publication of the Notice of Intent, the Administration, in cooperation with the applicant, will begin a scoping process.  The scoping process will be used to identify the range of alternatives and impacts and the significant issues to be addre
	(c) The draft EIS shall be prepared by the Administration in cooperation with the applicant or, where permitted by law, by the applicant with appropriate guidance and participation by the Administration.  The draft EIS shall evaluate all reasonable alter
	(d) An applicant which is a statewide agency may select a consultant to assist in the preparation of an EIS in accordance with applicable contracting procedures.  Where the applicant is a joint lead or cooperating agency, the applicant may select a consu
	(e) The Administration, when satisfied that the draft EIS complies with NEPA requirements, will approve the draft EIS for circulation by signing and dating the cover sheet.
	(f) A lead, joint lead, or a cooperating agency shall be responsible for printing the EIS.  The initial printing of the draft EIS shall be in sufficient quantity to meet requirements for copies which can reasonably be expected from agencies, organization
	(g) The draft EIS shall be circulated for comment by the applicant on behalf of the Administration.  The draft EIS shall be made available to the public and transmitted to agencies for comment no later than the time the document is filed with the Environ
	(1) Public officials, interest groups, and members of the public known to have an interest in the proposed action or the draft EIS;
	(2) Federal, State and local government agencies expected to have jurisdiction or responsibility over, or interest or expertise in, the action.  Copies shall be provided directly to appropriate State and local agencies, and to the State intergovernmental
	(3) States and Federal land management entities which may be significantly affected by the proposed action or any of the alternatives.  These copies shall be accompanied by a request that such State or entity advise the Administration in writing of any d
	(h) The UMTA requires a public hearing during the circulation period of all draft EISs.  FHWA public hearing requirements are as described in 771.111(h).  Whenever a public hearing is held, the draft EIS shall be available at the public hearing and for a
	(i) The Federal Register public availability notice (40 CFR 1506.10) shall establish a period of not less than 45 days for the return of comments on the draft EIS.  The notice and the draft EIS transmittal letter shall identify where comments are to be s
	For UMTA funded major urban mass transportation investments, the applicant shall prepare a report identifying a locally preferred alternative at the conclusion of the Draft EIS circulation period.  Approval may be given to begin preliminary engineering o
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	771.125  Final environmental impact statements.
	(a)(1) After circulation of a draft EIS and consideration of comments received, a final EIS shall be prepared by the Administration in cooperation with the applicant or, where permitted by law, by the applicant with appropriate guidance and participation
	(2) Every reasonable effort shall be made to resolve interagency disagreements on actions before processing the final EIS.  If significant issues remain unresolved, the final EIS shall identify those issues and the consultations and other efforts made to
	(b) The final EIS will be reviewed for legal sufficiency prior to Administration approval.
	(c) The Administration will indicate approval of the EIS for an action by signing and dating the cover page.  Final EISs prepared for actions in the following categories will be submitted to the Administration's Headquarters for prior concurrence:
	(1) Any action for which the Administration determines that the final EIS should be reviewed at the Headquarters office.  This would typically occur when the Headquarters office determines that
	(i) additional coordination with other Federal, State or local governmental agencies is needed;
	(ii) the social, economic, or environmental impacts of the action may need to be more fully explored;
	(iii) the impacts of the proposed action are unusually great;
	(iv) major issues remain unresolved; or
	(v) the action involves national policy issues.
	(2) Any action to which a Federal, State or local government agency has indicated opposition on environmental grounds (which has not been resolved to the written satisfaction of the objecting agency).
	(3) Major urban mass transportation investments as defined by UMTA's policy on major investments (49 FR 21284; May 18, 1984).
	(d) The signature of the UMTA approving official on the cover sheet also indicates compliance with section 14 of the UMT Act and fulfillment of the grant application requirements of sections 3(d)(1) and (2), 5(h), and 5(i) of the UMT Act.
	(e) Approval of the final EIS is not an Administration Action (as defined in 771.107(c)) and does not commit the Administration to approve any future grant request to fund the preferred alternative.
	(f) The initial printing of the final EIS shall be in sufficient quantity to meet the request for copies which can be reasonably expected from agencies, organizations, and individuals.  Normally, copies will be furnished free of charge.  However, with Ad
	The final EIS shall be transmitted to any persons, organizations, or agencies that made substantive comments on the draft EIS or requested a copy, no later than the time the document is filed with EPA.  In the case of lengthy documents, the agency may pr
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	771.127  Record of decision.
	(a) The Administration will complete and sign a record of decision (ROD) no sooner than 30 days after publication of the final EIS notice in the Federal Register or 90 days after publication of a notice for the draft EIS, whichever is later.  The ROD wil
	If the Administration subsequently wishes to approve an alternative which was not identified as the preferred alternative but was fully evaluated in the final EIS, or proposes to make substantial changes to the mitigation measures or findings discussed i
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	771.129   Re-evaluations.
	(a) A written evaluation of the draft EIS shall be prepared by the applicant in cooperation with the Administration if an acceptable final EIS is not submitted to the Administration within 3 years from the date of the draft EIS circulation.  The purpose
	(b) A written evaluation of the final EIS will be required before further approvals may be granted if major steps to advance the action (e.g., authority to undertake final design, authority to acquire a significant portion of the right-of-way, or approva
	(c) After approval of the EIS, FONSI, or CE designation, the applicant shall consult with the Administration prior to requesting any major approvals or grants to establish whether or not the approved environmental document or CE designation remains valid
	[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 5, 1988]
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	771.130  Supplemental environmental impact statements.
	(a) A draft EIS, final EIS, or supplemental EIS may be supplemented at any time.  An EIS shall be supplemented whenever the Administration determines that:
	(1) Changes to the proposed action would result in significant environmental impacts that were not evaluated in the EIS; or
	(2) New information or circumstances relevant to environmental concerns and bearings on the proposed action or its impacts would result in significant environmental impacts not evaluated in the EIS.
	(b) However, a supplemental EIS will not be necessary where:
	(1) The changes to the proposed action, new information, or new circumstances result in a lessening of adverse environmental impacts evaluated in the EIS without causing other environmental impacts that are significant and were not evaluated in the EIS;
	(2) The Administration decides to approve an alternative fully evaluated in an approved final EIS but not identified as the preferred alternative.  In such a case, a revised ROD shall be prepared and circulated in accordance with 771.127(b).
	(c) Where the Administration is uncertain of the significance of the new impacts, the applicant will develop appropriate environmental studies or, if the Administration deems appropriate, an EA to assess the impacts of the changes, new information, or ne
	(d) A supplement is to be developed using the same process and format (i.e., draft EIS, final EIS, and ROD) as an original EIS, except that scoping is not required.
	(e) A supplemental draft EIS may be necessary for UMTA major urban mass transportation investments if there is a substantial change in the level of detail on project impacts during project planning and development.  The supplement will address site-speci
	(f) In some cases, a supplemental EIS may be required to address issues of limited scope, such as the extent of proposed mitigation or the evaluation of location or design variations for a limited portion of the overall project.  Where this is the case,
	(1) Prevent the granting of new approvals;
	(2) Require the withdrawal of previous approvals; or
	Require the suspension of project activities; for any activity not directly affected by the supplement. If the changes in question are of such magnitude to require a reassessment of the entire action, or more than a limited portion of the overall action,
	Return to 23 CFR 771 Table of Contents
	771.131  Emergency action procedures.
	Requests for deviations from the procedures in this regulation because of emergency circumstances (40 CFR 1506.11) shall be referred to the Administration's headquarters for evaluation and decision after consultation with CEQ.
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	771.133  Compliance with other requirements.
	The final EIS or FONSI should document compliance with requirements of all applicable environmental laws, Executive orders, and other related requirements.  If full compliance is not possible by the time the final EIS or FONSI is prepared, the final EIS
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	771.135  Section 4(f) (49 U.S.C. 303).
	(a) (l) The Administration may not approve the use of land from a significant publicly owned public park, recreation area, or wildlife and waterfowl refuge, or any significant historic site unless a determination is made that:
	(i) There is no feasible and prudent alternative to the use of land from the property; and
	(ii) The action includes all possible planning to minimize harm to the property resulting from such use.
	(2) Supporting information must demonstrate that there are unique problems or unusual factors involved in the use of alternatives that avoid these properties or that the cost, social, economic, and environmental impacts, or community disruption resulting
	(b) The Administration will determine the application of section 4(f).  Any use of lands from a section 4(f) property shall be evaluated early in the development of the action when alternatives to the proposed action are under study.
	(c) Consideration under section 4(f) is not required when the Federal, State, or local officials having jurisdiction over a park, recreation area or refuge determine that the entire site is not significant. In the absence of such a determination, the sec
	(d) Where Federal lands or other public land holdings (e.g., State forests) are administered under statutes permitting management for multiple uses, and, in fact, are managed for multiple uses, section 4(f) applies only to those portions of such lands wh
	(e) In determining the application of section 4(f) to historic sites, the Administration, in cooperation with the applicant, will consult with the State Historic Preservation Officer (SHPO) and appropriate local officials to identify all properties on or
	(f) The Administration may determine that section 4(f) requirements do not apply to restoration, rehabilitation, or maintenance of transportation facilities that are on or eligible for the National Register when:
	(1) Such work will not adversely affect the historic qualities of the facility that caused it to be on or eligible for the National Register, and
	(2) The SHPO and the Advisory Council on Historic Preservation (ACHP) have been consulted and have not objected to the Administration finding in paragraph (f)(1) of this section.
	(g)(1) Section 4(f) applies to all archeological sites on or eligible for inclusion on the National Register, including those discovered during construction except as set forth in paragraph (g)(2) of this section.  Where section 4(f) applies to archeolog
	(2) Section 4(f) does not apply to archeological sites where the Administration, after consultation with the SHPO and the ACHP, determines that the archeological resource is important chiefly because of what can be learned by data recovery and has minima
	(h) Designations of park and recreation lands, wildlife and waterfowl refuges, and historic sites are sometimes made and determinations of significance changed late in the development of a proposed action. With the exception of the treatment of archeolog
	(i) The evaluations of alternatives to avoid the use of section 4(f) land and of possible measures to minimize harm to such lands shall be developed by the applicant in cooperation with the Administration.  This information should be presented in the dra
	(j) When adequate support exists for a section 4(f) determination, the discussion in the final EIS, FONSI, or separate section 4(f) evaluation shall specifically address:
	(1) The reasons why the alternatives to avoid a section 4(f) property are not feasible and prudent; and
	(2) All measures which will be taken to minimize harm to the section 4(f) property.
	(k) The final Section 4(f) evaluation will be reviewed for legal sufficiency.
	(l) For actions processed with EISs, the Administration will make the section 4(f) approval either in its approval of the final EIS or in the ROD. Where the section 4(f) approval is documented in the final EIS, the Administration will summarize the basis
	(m) Circulation of a separate section 4(f) evaluation will be required when:
	(1) A proposed modification of the alignment or design would require the use of section 4(f) property after the CE, FONSI, draft EIS, or final EIS has been processed;
	(2) The Administration determines, after processing the CE, FONSI, draft EIS, or final EIS that section 4(f) applies to a property;
	(3) A proposed modification of the alignment, design, or measures to minimize harm (after the original section 4(f) approval) would result in a substantial increase in the amount of section 4(f) land used, a substantial increase in the adverse impacts to
	(4) Another agency is the lead agency for the NEPA process, unless another DOT element is preparing the section 4(f) evaluation.
	(n) If the Administration determines under 771.135(m) or otherwise, that section 4(f) is applicable after the CE, FONSI, or final EIS has been processed, the decision to prepare and circulate a section 4(f) evaluation will not necessarily require the pre
	(1) Prevent the granting of new approvals;
	(2) Require the withdrawal of previous approvals; or
	(3) Require the suspension of project activities; for any activity not affected by the section 4(f) evaluation.
	(o) An analysis required by section 4(f) may involve different levels of detail where the section 4(f) involvement is addressed in a tiered EIS.
	(1) When the first-tier, broad-scale EIS is prepared, the detailed information necessary to complete the section 4(f) evaluation may not be available at that stage in the development of the action. In such cases, an evaluation should be made on the poten
	(2) A section 4(f) approval made when additional design details are available will include a determination that:
	(i) The preliminary section 4(f) determination made pursuant to paragraph (o)(1) of this section is still valid; and
	(ii) The criteria of paragraph (a) of this section have been met.
	(p) Use.
	(1) Except as set forth in paragraphs (f), (g)(2), and (h) of this section, ``use'' (in paragraph (a)(1) of this section) occurs:
	(i) When land is permanently incorporated into a transportation facility;
	(ii) When there is a temporary occupancy of land that is adverse in terms of the statute's preservationist purposes as determined by the criteria in paragraph (p)(7) of this section; or
	(iii) When there is a constructive use of land.
	(2) Constructive use occurs when the transportation project does not incorporate land from a section 4(f) resource, but the project's proximity impacts are so severe that the protected activities, features, or attributes that qualify a resource for prote
	(3) The Administration is not required to determine that there is no constructive use.  However, such a determination could be made at the discretion of the Administration.
	(4) The Administration has reviewed the following situations and determined that a constructive use occurs when:
	(i) The projected noise level increase attributable to the project substantially interferes with the use and enjoyment of a noise-sensitive facility of a resource protected by section 4(f), such as hearing the performances at an outdoor amphitheater, sle
	(ii) The proximity of the proposed project substantially impairs esthetic features or attributes of a resource protected by section 4(f), where such features or attributes are considered important contributing elements to the value of the resource.  Exam
	(iii) The project results in a restriction on access which substantially diminishes the utility of a significant publicly owned park, recreation area, or a historic site;
	(iv) The vibration impact from operation of the project substantially impairs the use of a section 4(f) resource, such as projected vibration levels from a rail transit project that are great enough to affect the structural integrity of a historic buildi
	(v) The ecological intrusion of the project substantially diminishes the value of wildlife habitat in a wildlife or waterfowl refuge adjacent to the project or substantially interferes with the access to a wildlife or waterfowl refuge, when such access i
	(5) The Administration has reviewed the following situations and determined that a constructive use does not occur when:
	(i) Compliance with the requirements of section 106 of the National Historic Preservation Act and 36 CFR part 800 for proximity impacts of the proposed action, on a site listed on or eligible for the National Register of Historic Places, results in an ag
	(ii) The projected traffic noise levels of the proposed highway project do not exceed the FHWA noise abatement criteria as contained in Table 1, 23 CFR part 772, or the projected operational noise levels of the proposed transit project do not exceed the
	(iii) The projected noise levels exceed the relevant threshold in paragraph (p)(5)(ii) of this section because of high existing noise, but the increase in the projected noise levels if the proposed project is constructed, when compared with the projected
	(iv) There are proximity impacts to a section 4(f) resource, but a governmental agency's right-of-way acquisition, an applicant's adoption of project location, or the Administration approval of a final environmental document, established the location for
	(v) There are impacts to a proposed public park, recreation area, or wildlife refuge, but the proposed transportation project and the resource are concurrently planned or developed.  Examples of such concurrent planning or development include, but are no
	(A) Designation or donation of property for the specific purpose of such concurrent development by the entity with jurisdiction or ownership of the property for both the potential transportation project and the section 4(f) resource, or
	(B) Designation, donation, planning or development of property by two or more governmental agencies, with jurisdiction for the potential transportation project and the section 4(f) resource, in consultation with each other;
	(vi) Overall (combined) proximity impacts caused by a proposed project do not substantially impair the activities, features, or attributes that qualify a resource for protection under section 4(f);
	(vii) Proximity impacts will be mitigated to a condition equivalent to, or better than, that which would occur under a no-build scenario;
	(viii) Change in accessibility will not substantially diminish the utilization of the section 4(f) resource; or
	(ix) Vibration levels from project construction activities are mitigated, through advance planning and monitoring of the activities, to levels that do not cause a substantial impairment of the section 4(f) resource.
	(6) When a constructive use determination is made, it will be based, to the extent it reasonably can, upon the following:
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	(iii) Consultation, on the above identification and analysis, with the Federal, State, or local officials having jurisdiction over the park, recreation area, refuge, or historic site.
	(7) A temporary occupancy of land is so minimal that it does not constitute a use within the meaning of section 4(f) when the following conditions are satisfied:
	(i) Duration must be temporary, i.e., less than the time needed for construction of the project, and there should be no change in ownership of the land;
	(ii) Scope of the work must be minor, i.e., both the nature and the magnitude of the changes to the section 4(f) resource are minimal;
	(iii) There are no anticipated permanent adverse physical impacts, nor will there be interference with the activities or purposes of the resource, on either a temporary or permanent basis;
	(iv) The land being used must be fully restored, i.e., the resource must be returned to a condition which is at least as good as that which existed prior to the project; and
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	71.137  International actions.
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	Endnote
	Hardship acquisition is early acquisition of property by the applicant at the property owner's request to alleviate particular hardship to the owner, in contrast to others, because of an inability to sell his property. This is justified when the property

