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C.C. MYERS INC.

51 Macalla Road San Francisco, CA 84130
(415) 399-0175 Fax (415) 399-0587
November 20, 2006 Document No.: 215-ST1L.00265
State of California

Department of Transportation Temporary Bypass Structure

333 Burma Road Contract No. 04-0120R4

Oakland, CA 94607 CCM Job # 215

Attn: Mr. Mahantesh Anigol
Resident Engineer

Re: Potential Claims 2, 3, 8, 9 and 16 - Design Impact Costs
Dear Mr. Anigol,

Attached please find a copy of letter #214 from our designer, TRC Imbsen, with which they submit
their cost breakdown for the additional costs that they have incurred as a result of the issues
which are the subject matter of the above noted potential claims. Please review the information
provided herein and issue Contract Change Order No. 56 with a lump sum payment equal to
$8,110,643.90 to compensate them for these additional costs. Note that this amount only includes
the costs incurred by TRC Imbsen during the course of their design work and understand that the
delays to the completion of the design and the changes to the design that have both been a result
of the issues which are the subject matter of the referenced potential claims also have caused the
cost {o construct the Temporary Bypass Structure to increase. We are currently accumulating
these costs to the extent that they are known and we will forward them to you for inclusion in a
change order under separate cover.

Very Truly Yours,
C. C. Myers, Inc.

z? Yoy —

obert W. Coupe
Senior Project Manager

cc: MO

File: 215-101, 215-9902, 215-9903, 215-9908, 215-9909, 215-9916, 215-0056

P.O. Box 2948, Rancho Cordova, CA 95741 e 3286 Fitzgerald Road, Rancho Cordova, CA 95742 e 916-635-9370 & Fax 916-635-1527
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IAI Letter # 214

Mr. Robert Coupe R E C E IV E D

Project Manager

C.C. Myers OCT 3 0 2006
3286 Fitzgerald Road
CC MYERS, INC.
Rancho Cordova, CA 95742 JOB 215 TEMP BYPASS STRUCTURE
Subject:  Claims Summary in Support of NOPC Nos. 2, 3, 8, 9. and 16 - ©23l6
PARSE 9;312’
Dear Mr. Coupe: Z15~ R0
215 - @03

TRC Imbsen (“Imbsen”™) hereby respectfully submits materials in support of its Notice of 2! S- Foe
Potential Claim (“NOPC”) Nos. 2, 3, 8, 9, and 16 on Contract No. 04-0120R4 for the Temporary 205 - PPO*
Bypass Structure. These materials detail Imbsen’s entitlement to additional compensation gl
pursuant to Sections 4-1.03, 4-1.03C, and 8-1.09 of the Standard Specifications and also detail the el
quantum of such compensation. CH

Imbsen submits these materials to facilitate the resolution of these outstanding NOPCs at
the job level. Importantly, Imbsen reserves all rights with respect to its NOPCs, including the
right to seek full compensation therefor from C.C. Myers, as well as all rights concerning other
matters arising from or relating to the Contract, including performance and payment thereunder.

Imbsen’s Engineering Experience

Imbsen is a nationwide consulting engineering firm offering a full range of services to plan,
design, and implement projects with construction values in excess of $600 million annually.
TRC, Imbsen’s parent firm, has been in the consulting business for over thirty years and is
currently ranked among the top 100 pure design firms in the nation by Engineering News-Record
magazine. Imbsen has extensive experience in the design of bridge structures and is proud of the
working relationship and mutual respect that it enjoys with many Federal, State and Municipal
Agencies. Through its work on public transportation projects, Imbsen understands how to work
with government officials to get projects done on time and within budget. In short, Imbsen is a
leader in the transportation engineering consulting industry for its exceptional work on ordinary
and complex bridge structures. Imbsen’s recent engineering experience on complex steel
structures in the Bay Area include developing retrofit design packages for the North Approach
Viaduct of the Golden Gate Bridge, the Benicia-Martinez Bridge and the Fourth Street Bascule
Bridge.
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Imbsen’s Project Assumptions

The Temporary Bypass Structure project (“TBS” or “Project”) initially consisted of three
segments: the Viaduct, the East Tie-In and the West Tie-In. Imbsen assumed that the design of
these three segments would be handled in fashion similar to that on other design-build projects.
Specifically, it had assumed that Caltrans would timely review design submittals and that such
review would be for the limited purpose of checking for conformance with the design criteria
established by Caltrans in the Contract.

This assumption was frustrated by Caltrans. Instead of limiting its review to the Project
criteria, Caltrans employed a heightened standard of review that crossed over into the designer’s
area of responsibility. The change in the Project’s contemplated lifespan is, at least in part, the
genesis for Caltrans’ heightened review standards. The Project initially had a design service life
of about only twenty-four months. However, its projected service life has nearly tripled and now
has been extended to sixty months due to the timing of the interface with the Eastern Span
replacement projects. To address this concern, Caltrans adopted a higher standard of review that
directly impacted Imbsen’s design efforts. Specifically, Imbsen never contemplated at the time of
bid that Caltrans would:

® Provide ambiguous, contradictory and confusing review comments that had to be satisfied
before Imbsen’s designs were approved.

e Use its approval power to expand the scope of work for the design of the East Tie-In by
requiring the development of new, site-specific design criteria as a prerequisite for review
and acceptance of the East Tie-In design submittals.

® Require more than thirty months of resources and engineering substantiations to establish
that the original deck drainage criteria provided in the Contract is in conflict with the
Project’s geometry and configuration.

® Direct Imbsen to use specific assumptions and analytical techniques that were
inconsistent with the original design intent.

® Require responses and engineering justification related to means and methods of
construction, which is the sole responsibility of the design-builder, as a prerequisite for
approving design submittals.

e Consistently neglect to review Imbsen’s design submittals within the time specified in the
Contract, and require Imbsen to satisfy all Caltrans comments before proceeding to next
stage of design drawings in contravention of the procedures set forth in the Contract.

¢ Direct that Imbsen redesign the Viaduct to account for the longer service life of the
Project due to the timing of the tie-in with the Eastern Corridor projects.

® Change the original contract goals by eliminating the East Tie-In and West Tie-In
portions of the design.
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As further detailed below in connection with the specific NOPCs, these unforeseen
roadblocks disrupted Imbsen’s design efforts and caused it to incur significant costs. (These costs
have been compiled by Navigant Consulting and are set forth in the attachment enclosed
herewith.) Significantly, the Dispute Review Board (the “DRB”) for the Project has already held
hearings on one of the subject NOPCs — NOPC No. 3 — and unanimously confirmed that Caltrans
exceeded its authority in reviewing and approving Imbsen’s design submittals. The DRB has not
yet held hearings on the remaining NOPCs, each of which is discussed below after NOPC No. 3,
but Imbsen is confident that Caltrans also will be found liable for these outstanding NOPCs if
they cannot be resolved in short order at the job level.

NOPC No. 3

After conducting hearings, the DRB unanimously determined that Caltrans improperly
used its review-and-approval powers to expand the scope of work for the design of the East Tie-
In. More particularly, the DRB found that Caltrans inappropriately required Imbsen to develop
new, site-specific design criteria (which were to address construction means and methods, as
opposed to true design criteria) as a prerequisite for review and acceptance of the design
submittals for the East Tie-In. The DRB further found that Caltrans also directed Imbsen to use
specific assumptions and analytical techniques that were inconsistent with the original design
Intent.

It took seven revisions and twelve months to obtain Caltrans’ approval of the design for
the East Tie-In. The delay and extra work stemmed from Caltrans’ refusal to allow Imbsen to use
its own boundary condition assumptions for Pier E-1. There were numerous discussions and
many meetings regarding the modeling of Pier E-1, its own mass, stiffness and strength
characteristics. Since Pier E-1 is responsible for the longitudinal restraint of the existing structure
from Pier YB3 to Pier E-4, and the cantilever truss to the east of Pier E-1, Imbsen performed
various analyses and investigated the potential of rocking about the base of the Pier E-1’s shaft as
a realistic response to seismic demands. Imbsen’s analyses indicated that the existing Pier E-1
would, in fact, rock yielding a displacement of two inches under the Design Evaluation
Earthquake and six inches under the Displacement Limit State at the top of the pier wall.'
Caltrans, however, directed Imbsen to proceed with the modeling interaction of Pier E1 and the
existing cantilever truss (E1-E-4) with the assumption that the base of pier E1 is fully fixed (not
rocking) and use a cracked section to complete member properties.

As a result, Imbsen was forced to abandon its own design approach and perform modeling
analyses in accordance with Caltrans’ demands. Those analyses required Imbsen to incorporate
additional components into the design for the East Tie-In, and to redesign and re-detail several

! Imbsen’s conclusion that Pier E-1 would rock is also supported by the work of A. Astaneh-Asl,
Ph.D., P.E, who is a professor for the Department of Civil Engineering and Earthquake Engineering
Research Center at University of California at Berkeley. Unbeknownst to Imbsen at the time of its
original analysis, Professor Astaneh-Asl prepared a report in 1992, in the wake of the Loma Prieta
earthquake, entitled “Seismic Retrofit Concepts for The Bay Bridge.” After a detailed analysis, Pro-
fessor Astaneh-Asl similarly concluded in his report that Pier E-1 would rock during a seismic event.
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components that were previously designed.” This was time consuming and needed to be
completed before Imbsen could design and detail the other components of the East Tie-In since
two calibrated models were required before the other design work could begin.

Caltrans also demanded, as a condition for approving Imbsen’s design, that Imbsen
evaluate the impact on the load paths and jacking loads of the South portion of the East Tie-In
resulting from Caltrans proposed jacking of the North truss of the East Tie-In. This additional
work involved analysis of the existing YB4 for simultaneous loading for Stage 2 of construction
to determine whether loading on the North Truss would require any design and detail changes to
the already-designed components of the East Tie-In.

Caltrans’ demands for the East Tie-In design rippled through the Viaduct design. In order
to maintain the Viaduct design schedule, Imbsen had to redesign the cantilever portion of the
Viaduct (at Bent 52) and portions of the adjacent truss to accommodate any possible load
increases due to the behavior of the East Tie-In, as altered through Caltrans’ directions. And
because the Viaduct plans had to be submitted to the fabricator before the results of the new
model for the East Tie-In were generated, Imbsen had to employ an overly-conservative design
for the cantilever portion of the Viaduct as well as some of the adjacent trusses. Imbsen’s
Viaduct design group also had to resequence its design work to satisfy Caltrans’ demands for
additional engineering documents related to the redesigns.

Caltrans’ extra-contractual mandates disrupted Imbsen’s design efforts and adversely
impacted the design schedule. Consequently, there was a dilution of supervision and a significant
reduction in Imbsen’s overall design productivity. Despite all of Imbsen’s efforts to appease
Caltrans, Caltrans never seemed satisfied. The DRB was ultimately asked to weigh in on the
propriety of Caltrans’ use of the design review-and-approval process, and the DRB unanimously
determined that Caltrans unreasonably interfered with Imbsen’s design efforts. As the DRB
explained in its written findings:

“[TIhe review process Caltrans employed . . . for the design was sufficiently
protracted, delayed, ambiguous, contradictory and confusing to cause CCM
unreasonable delay and extra cost.”

Thus, it already has been established through the DRB process that Imbsen is entitled to
additional compensation as to at least NOPC No. 3. Imbsen expects the DRB to make similar
findings as to the remaining NOPCs if called upon to conduct additional hearings.

? Caltrans’ directive meant that the design Imbsen was to develop for the East Tie-In had to be more
conservative than was otherwise necessary. In other words, the structural members of the East Tie-In,
and also the structural members of the Viaduct to a certain extent, had to be larger than was neces-

sary.
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NOPC No. 2

The Contract specified the use of a defective bolt design formula that resulted in the
calculation of an inadequate numbers of bolts for various connections. Later, after it was
determined that the bolt design formula was erroneous, Imbsen had to redesign, revise and re-
detail plan sheets for the connections of the Viaduct Truss and the East Tie-In.

The Contract sets forth design criteria that were specifically prepared for the Project. The
section entitled “General” states, in part, that: “The Temporary Bypass Structure shall be
designed in accordance with ‘Bridge Design Specifications’ (BDS), LFD Version, April 2000,
California Department of Transportation, (1996 AASHTO with interims, and revisions by
Caltrans), modified or augmented as detailed in this design criteria document.” See Plan Sheet 96
of 193, Design Criteria No. 1.

Consistent with this requirement, Imbsen used the equation for the design of bolts
included in Section 10.57.3.1 of BDS 2000. This formula had been used by Imbsen for the
preliminary design prepared in connection with its bid and also had been used for Imbsen’s final
design until it was determined that the equation was inconsistent with the AASHTO criteria for
bolt designs. At that point, it was determined that the bolt design formula in BDS 2000 was
possibly in error, and Imbsen submitted sample comparative calculations to Caltrans for it and the
Structural Steel Committee to review. Imbsen understands that both Caltrans and the Structural
Steel Committee concur that there is an error in the BDS 2000 specifications. Accordingly,
Imbsen is entitled to additional compensation for the incorrect bolt design formula that resulted in
additional engineering and detailing costs for the connections on the Viaduct Truss and the East
Tie-In.

NOPC No. 8

Imbsen’s design efforts for the bearings at Bents 49 through 52 of the Viaduct were
adversely impacted by Caltrans’ direction as to the type of bearings to be used. More particularly,
Imbsen originally designed Bents 49 through 52 of the Viaduct with Pot Bearings. Caltrans
reviewed Imbsen’s Viaduct Preliminary Design plans and commented on that: “CT [Caltrans]
does not allow this type of bearing because of their questionable long term performance in service
and their poor performance in seismic conditions.” See Viaduct Preliminary Design Review
Comments, Review Comment No. 53A (May 20, 2004). This comment was also reinforced by
Caltrans’ “bearing specialist” in a subsequent discussion.

Based on Caltrans’ comments, Imbsen redesigned the bearings such that Lead Core
Isolation Bearings would be used in lieu of the Pot Bearings. Caltrans later reversed course,
though, and instructed that the Lead Core Isolation Bearings be abandoned. Thereafter, Imbsen
designed for a third time the bearings at Bents 49 through 52 of the Viaduct with the Pot
Bearings.

Caltrans’ vacillating comments on the bearings caused Imbsen to do additional work in
revising the design, checking models and re-evaluating the load paths associated with each model.
Each change in the bearing design altered the behavior of the structure and resulted in different
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loading values. Different loads, in turn, necessitated a reanalysis and re-processing of the
design/capacity ratios, which required revising calculations to update the design. Each design
(including the modeling effort and the engineering work product) then had to be verified by an
independent check in accordance with the Contract. These multiple redesign efforts were
significant and extended over thirteen months. Imbsen is entitled to additional compensation for
all additional engineering and detailing costs associated with designing the bearings three times.

NOPC No. 9

The design criteria Caltrans established for drainage were in conflict with the Project.
The Contract provides that deck drainage for the Project shall be designed in accordance with the
procedures and details outlined in Caltrans Memo-to-Designers 18-1 (June 1989) and Bridge
Design Aids 17-1 (October 1989). See Plan Sheet 103 of 193, Design Criteria No. 8.
Importantly, this drainage criteria is for bridge geometries where the designer has design
discretion as to travel-lane width, shoulder width, cross slope, longitudinal profile and
superelevation.

Caltrans, however, had already established a geometry for the TBS to which Imbsen was
to adhere, thereby eliminating Imbsen’s design discretion with respect to the drainage design.
The Contract sets forth specific requirements for the TBS’s geometry, including explicit
requirements for the longitudinal profile, superelevation, shoulder and travel-lane widths. For
instance, Caltrans specified that the TBS is to have narrow shoulders that are only 300mm wide.
Similarly, Caltrans specified that the lanes of the TBS were to be only 3.3 m wide.

These narrow shoulder and lane widths meant that it was impossible to develop a drainage
design consistent with Caltrans’ design criteria. Specifically, the encroachment of design water
spread upon the traveled way could not be avoided.” By way of further example, Caltrans’ design
criteria stated, in part, that: “The transverse drainage of the roadway shall be provided by a
suitable crown in the roadway surface[.]” This was not an option on the Project, however,
because Caltrans specified that the TBS deck was not to be crowned. In other words, Caltrans®
drainage design criteria for the TBS’s deck were incompatible with the TBS’s geometry and lane
configuration.

Imbsen repeatedly advised Caltrans of this incompatibility, and it took nearly thirty
months to ultimately convince Caltrans. The problem was first brought to Caltrans’ attention
through an RFI in May 2004. And after the first year of Imbsen’s efforts to convince Caltrans that
a change in its original criteria was required, Caltrans responded by stating only that: “All
options have not been exhausted; a design solution within the design criteria is possible.”4

3 In rejecting Imbsen’s initial drainage design submittals, Caltrans relied on guidelines for roadway
design contained in Table 831.3 of the Highway Design Manual. Those “guidelines,” which were not
even referenced as design criteria to be complied with in the Contract, generally provide that it is un-
desirable for design-water spread to encroach upon the traveled way.

4 State Letter No. 05.03.01-000327, dated March 4, 2005.
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Imbsen attended numerous meetings within the thirty-month period, made numerous
submittals independent of the superstructure submittals, provided additional calculations with
ever-changing scope and proposed numerous solutions. Each submittal raised additional
questions from Caltrans, and resulted in Caltrans requesting additional calculatlons from Imbsen.
At one point, Caltrans even suggested that Imbsen change the bridge type desxgn Changing the
TBS’s geometry, which had already been established under the Contract, or changing the type of
design — from steel to concrete, for instance — were not viable solutions that would satisfy
Caltrans’ design criteria. If anything, Caltrans’ suggestion, which was made after a number of
Caltrans engineers separately caucused among themselves during a meeting with Imbsen,
demonstrated a fundamental misunderstanding or lack of appreciation of the issue.

Ultimately, in January 2006, Caltrans realized that the encroachment of design water
spread upon the traveled way could not be avoided. After coming to this realization, Caltrans
tried to bring closure to the matter by stating that:

In accordance with section 830.3 of the Highway Design Manual, “Desirable
limits of water spread with respect to storm probability of exceedance are
given in Table 831. Exceptions should be documented by memo to the project
file.” We [Caltrans] recommend that you [Imbsen] generate this memo to file
for your records and provide a copy to this office.’

More recently, Caltrans has apparently recognized the magnitude of the drainage design
problem. In this regard, Caltrans has advised that it will issue Contract Change Order No. 54,
whereby one of the many solutions proposed by Imbsen when the conflict issue first arose nearly
thirty months earlier will be adopted by Caltrans. In issuing Contract Change Order No. 54,
however, Caltrans must also compensate Imbsen for the additional costs Imbsen incurred in
overcoming the conflict between Caltrans’ design criteria for the drainage design and the TBS’s
geometry.

NOPC No. 16

Caltrans adopted a standard of review on the Project that was much higher than that
reasonably contemplated at the time of bid. The reason for this higher level of scrutiny is simple:
Instead of having a limited service life on the order of only twenty-four months, the TBS’s service
life was nearly tripled to sixty months after the time of bid due to the timing of the interface with
the Eastern Span replacement projects. Because of this extended service life, the TBS may have
to achieve a higher level of performance. And rather than enhance the design criteria to achieve
the higher performance required, Caltrans used the review-and-approval process to obtain those

5 Imbsen Letter No. 109, dated June 30, 2005.

% State Letter No. 05.03.01-000644, dated January 4, 2006. Again, the Highway Design Manual ref-
erenced in Caltrans’ letter was never specified in the Contract as criteria to which the drainage design
was to adhere.
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enhancements without issuing change orders that would compensate Imbsen and the design-
builder therefor.

It is evident by the nature of the comments from Caltrans engineers, both in meetings and
in writing, that Caltrans’ mindset in reviewing Imbsen’s design work was inconsistent with that
contemplated under the Contract. According to the “Design Review Process” subsection of the
Contract’s Special Provisions at Section 5-1.14, entitled “CONTRACTOR DESIGN,” Imbsen
was required to address Caltrans® review comments “to the satisfaction of the [Caltrans]
Engineer” before the design-builder would be authorized by Caltrans to construct the elements
depicted in the final design submittal. Here, it was exceedingly difficult to “satisfy” Caltrans.”
Although Caltrans was quite good at raising numerous questions and comments in response to
Imbsen’s design submittals, Caltrans rarely took a position as to what it would take to satisfy it.
This was played out on numerous occasions. For example, in connection with Imbsen’s design
for stringer-to-floorbeam connections, Imbsen expended much effort in convincing individual
Caltrans reviewers of the appropriateness of design assumptions and the accompanying analyses
supporting calculations for fatigue in truss members and fatigue at the stringers. Caltrans,
however, was of the view that the design had to “withstand fatigue induced by 2,000,000 cycles of
live load,” whereas the Contract only required that the design “withstand 500,000 cycles of
Joading.” See Plan Sheet 97 of 193, Design Criteria No. 2. This would not have been an issue
absent the increased service-life demand of the TBS and the higher performance requlred of the
TBS due to the unrelated timing of the TBS’s tie-in to Caltrans’ other Eastern Span proj ects.®

Caltrans also took the opportunity to comment on construction means and methods when
providing its review comments to Imbsen, even though constructability issues were always within
the design-builder’s exclusive purview. By way of example, Caltrans was very concerned about

7 Caltrans also took this “to the satisfaction of the [Caltrans] Engineer” provision to an extreme by
requiring that its review comments be addressed as to each submittal, in contravention of the Con-
tract, before advancing to the next stage of design development. The Contract refers to three stages of
design submittals: Preliminary Design Submittal, Final Design Submittal, and Construction Submit-
tal. Special Provisions at §5-1.14. And the Contract expressly sets forth the process for Caltrans’
review of these individual design submittals. Specifically, Caltrans was to provide comments for each
submittal that were to be addressed by Imbsen in the subsequent submittal. Id. So, for instance, when
Caltrans provided comments to Imbsen’s Preliminary Design Submittal, Imbsen was to address those
comments in its later Final Design Submittal. Rather than following this approach, however, Caltrans
required that its comments be addressed to its “satisfaction” through numerous resubmittals before
allowing Imbsen to progress to the next design submittal stage.

¢ Aside from providing comments that were not integrated or consistent with one another or with the
Contract, Caltrans also frequently provided its review comments in an untimely and piecemeal fash-
ion, which created additional challenges for Imbsen. The Contract provides specific timeframes by
which Caltrans was to provide its review comments to Imbsen. For the Final Design submittal, for
instance, Caltrans was to provide its review comments within five weeks. Special Provisions at §5-
1.14. And when called on to review Imbsen’s third Final Viaduct Superstructure submittal, Caltrans,
after seven weeks, stated that: “At this time, a set of critical comments are being transmitted that will
be required to be addressed and resolved. A subsequent set of comments will be forthcoming to com-
plete the balance of the comments for this submittal.” See State Letter No. 05.03.01-000562. Imbsen
did not receive the remainder of Caltrans® comments until nine weeks after the submittal date.
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the constructability of Imbsen’s slotted-hole design concept for the Viaduct stringer-to-floorbeam
connections. Caltrans’ concern seemed to be that the stringer-to-floorbeam connections may not,
from a fabrication and/or erection standpoint, be able to accommodate the sum of longitudinal
displacements induced by the loads. However, the fabricator and erector responsible for making
the connections did not voice a similar concern. Nevertheless, Caltrans required that Imbsen
analyze and pursue a finite element 3D model including all floor beams, stringers and their
connection details that are subjected to various loads and combinations in construction stages and
at final condition.” This ultimately proved to be a fool’s errand, though, since the Contract never
established a standard by which to measure Imbsen’s analytical results. Accordingly, Caltrans
was able to rely on its open-ended “to the satisfaction of the [Caltrans] Engineer” standard in
demanding the further analyses.

At one point, it seemed a breakthrough had been made on this slotted-hole connection
constructability issue, but that breakthrough turned out to be short lived. Based on the
fabricator’s and erector’s lack of concern, Caltrans stated that “since it was conveyed that C.C.
Myers and Danny’s Construction Company Inc. (DCCI) have reviewed this [slotted-hole] detail
and concluded that it would be constructible, the State has no objection to the proposed detail.”"
After sending this letter, however, Caltrans retracted its statement by issuing Contract Change
Order Nos. 49S1 and 50 to redesign the Viaduct in a stand-alone manner that eliminated the
slotted holes at the stringer-to-floorbeam connections.

The extraordinary level of Caltrans’ involvement in the design of the Project was made
more problematic by Caltrans’ arbitrary and capricious administration of the Contract. For
instance, Caltrans rejected Imbsen’s final design submittal for the West Tie-In through two
separate letters that relied on totally different reasons for the rejection. The first Caltrans letter
rejected the design because the submittal did not include utilities and did not provide for the
protection of Building 206. In contrast, the second letter, which ignored the reasons relied on in
the first letter, rejected the West Tie- In submittal because the deck drainage did not satisfy the
conflicting design criteria referenced above in connection with NOPC No. 9. Imbsen then
responded to the second rejection letter by stating that there was no contractual basis for Caltrans
to reject the West Tie-In Final Design submittal.'! Caltrans’ reply, however, was hard to ignore:
“[1]f you [Imbsen] wish to proceed, the Department will accept the West Tie-In final design
submittal for review but will not be modifying the deck drainage criteria and your submittal will
eventually be rejected for failing to meet the criteria.”'?

% Individual Caltrans reviewers requested that Imbsen calculate vertical, horizontal and longitudinal
displacements at stringer-to-floorbeam connections induced by: specified concrete deck pour dead
loads; wind induced loads during construction; combined effect of the two specified construction
loads and the equipment used during the deck pour stages, as well as differential temperature induced
displacements and fabrication/assembly tolerances.

1% State Letter 05.03.01-000622, dated November 21, 2005.

" Imbsen Letter No.59.

12 State Letter No. 05.03.01-000348, dated March 24, 2005. This was not the only time that Caltrans
conditioned its approval of Imbsen design submittals on additional, extra-contractual requirements
that Imbsen was to satisfy. For instance, after the DRB recommended in June of 2005 that no change
order should be required in connection with NOPC No. 3 to enable Imbsen to proceed with the design
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Imbsen’s ability to efficiently design the Project was repeatedly frustrated by Caltrans.
Not only did Caltrans use a higher standard of review to extract design enhancements from
Imbsen and the design-builder, it also set up a moving target in the form of the “to the satisfaction
of the [Caltrans] Engineer” standard that made it virtually impossible for Imbsen to succeed.
Consequently, Imbsen is entitled to additional compensation for its extra-contractual efforts.

Conclusion

The Contract has experienced, and continues to experience, a substantial change in the
character of the work because of the timing of the TBS’s tie-in to the main span prOJects ® This
change in the character of the Project warrants a re-evaluation of the original contractual goals
and also necessitates additional compensation to Imbsen. As for the additional compensation to
which Imbsen is entitled, enclosed herewith is a detailed breakdown of the costs incurred by
Imbsen in trying to meet the challenges created by Caltrans on the Project. But for these
challenges, Imbsen could have, and would have, prepared and delivered its design in an efficient
manner consistent with the competitive bid to which Caltrans is the ultimate beneficiary.

Imbsen welcomes the opportunity to discuss these issues in more detail with
representatives of Caltrans and C.C. Myers, and sincerely hopes that the outstanding NOPCs can
be brought to a mutually-agreeable conclusion in short order without further delay and additional
expense.

Sincerely,

ﬁﬂ/ Eli Aramouni, P.E

Project Manager
cc: lAlFile, EA, MV, LS, SD,

Enclosures

of the East Tie-In, Caltrans insisted on a change order that would have required Imbsen to stamp it’s
Engineer Seal on the cover sheet of the new design criteria. It was conveyed to Caltrans through
meetings and correspondence that this was not a requirement of the Contract and inconsistent with the
DRB’s recommendations. Nevertheless, Imbsen proposed several possible changes to the proposed
change order to appease Caltrans. However, in January 2006, some five months later, Caltrans issued
its CCO 35 change order and stated separately that: “The Department will not be in the position to
accept the East Tie-In Superstructure Design Package until CCO 35 is executed. Please expedite the
processing of this CCO.” State Letter No. 05.03.01-000655, dated January 17, 2006.

1 The conclusion that the contractual goals for the Project have dramatically changed since the time
of Contract award should not be controversial given Caltrans’ recent directive to eliminate the East
Tie-In and West Tie-In design components, and given Caltrans’ direction to redesign the Viaduct for a
stand-alone condition.

10
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UNDERSTANDING

Caltrans has eliminated certain work scope and has issued a cease work directive to
Imbsen regarding East Tie In and West Tie In design activities. Caltrans has requested
that Imbsen provide its cost of performance of the design services regarding the
previously identified changes in project scope. These changes were noticed to Caltrans
as Notice of Potential Claim (NOPC) 2, 3, §, 9 and 16.

METHODOLOGY:

The pricing study for the NOPC values was developed from a methodical review of the
job cost accounting entries maintained by Imbsen in order to discretely price the NOPC’s
to the greatest extent reasonable and to evaluate the remaining disruption effects in a fair
and reasonable manner. Detailed exports of the accounting data were obtained from the
Imbsen time tracking, expense, and subconsultant cost accounting system to track the
periodic recorded costs of the project from its inception thru June 23, 2006. The values
of these detailed reports were confirmed to the summary level accounting reporting and
demonstrated a material consistency of the data. A detailed printout of the accounting
system reporting of time and expense charges to the TBS project are attached to this
study.

The development of the pricing detail followed a screening process to ensure that labor
impact estimates were limited to the actual results recorded in the Imbsen cost records.
Imbsen project personnel developed estimates of the work that were a direct result each
of the impacting events resulting from a Caltrans action or inaction. The initiation date of
each impact was determined and the resulting deliverable responding to the impact was
identified, forming a window of time during which the impact was resulting in changed
work for Imbsen. Hour estimates for each level of Imbsen professionals (Principals,
project manager, senior engineers, CADD, etc) were developed for each impact window.
This procedure was performed for NOPC’s 2, 3, 8 and 9.

Since the periods of time impacted by each NOPC overlap with each other, a risk of
duplicating the estimated hours needed to be resolved. A methodical approach was
followed for the hours estimated by Imbsen for each NOPC by employee classification.
The manhours for each estimated impact window were flagged for each NOPC. This
process followed a “First In First Out” approach. For example, once NOPC 2 used the
hours, they were not available to be used by NOPC 3, 8 or 9. If the recorded hours in a
time band were fully consumed, the estimates for the NOPC pricing were reduced to the
hours available during the time impact window.

The purpose of this approach was not to make a discrete determination that the flagged
time entries were spent exclusively on the estimated impact event; rather the goal was to
ensure that the Imbsen estimated efforts were supportable by time accounting entries
during each impact period. This approach resulted in a reduction to the estimated hours
that Imbsen independently developed for each NOPC where necessary.



LABOR COSTS:

The Imbsen job cost accounting records track a raw labor cost for each time entry. Based
on the flagging process for the discrete estimated NOPC’s, the recorded raw labor cost
for each employee classification and NOPC was accumulated. The incurred rate of fringe
benefits was applied to the raw labor amounts to determine the recorded direct labor cost
per the Caltrans Standard Specifications. The incurred rate of overhead was then applied
to the direct labor cost.

After each of the four discretely estimated NOPC’s were prepared, the remaining labor
and expense entries were evaluated. These entries included both the planned scope of
work and the efficiency impacts to the project based on the issues alleged by Imbsen in
NOPC 16. The full schedule of values amounts were deducted from unapplied labor and
cost entries to determine the remaining labor costs resulting from NOPC 16.

OTHER COSTS

Imbsen also incurred additional subconsultant expenses, received subconsultant claims
and incurred rate escalation on its construction engineering services with CC Myers, none
of which were anticipated or contemplated in the bid procedures. The amounts that
Imbsen determined were associated with the Caltrans actions and inactions associated
with each NOPC were included as discrete elements of the quantification.

ADJUSTMENTS, PROFIT & CONTINUING COSTS:

In recognition that IAI was not without fault in its performance of the project work, an
evaluation of a downward adjustment in the amounts requested needed to be developed in
order to present a fair and reasonable amount that would be recoverable by Imbsen.
Based on Imbsen’s normal estimating practices and experience, a five percent adjustment
to the total amounts being requested from Caltrans for NOPC 2, 3, 8, 9 and 16 was
determined. This adjustment was applied to the quantification of NOPC 16, since that
NOPC’s pricing follows a modified total cost estimation methodology.

Appropriate rates for profit were applied and interest was calculated in accordance with
Standard Specifications, Special Provisions, and Imbsen practices. Imbsen has and will
continue to incur continuing project management costs associated with the negotiation
and resolution of the contract closeout and has included a provisional amount for its
estimated future expenditures. Any such amount would be adjusted to match the actual
costs incurred at the time of resolution.
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