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Important Definitions
• “Fi d P i C t t” ( B i Di ti )• “Fixed Price Contract” (per BusinessDictionary.com):

Contract that provides for a price which normally is not subject to any 
adjustment unless certain provisions (such as contract change, economic 
pricing or defective pricing) are included in the agreement Thesepricing, or defective pricing) are included in the agreement. These 
contracts are negotiated usually where reasonably definite specifications 
are available, and costs can be estimated with reasonable accuracy.  A 
fixed price contract places minimum administrative burden on the 
contracting parties, but subjects the contractor to the maximum risk 
arising from full responsibility for all cost escalations. (emphasis added)

• “Work” (per Standard Specifications Section 1 1 48):• Work  (per Standard Specifications Section 1-1.48):
All the work specified, indicated, shown or contemplated in the contract to 
construct the improvement, including all alterations, amendments or 
extensions thereto made by contract change order or other written orders 
of the Engineer (emphasis added)of the Engineer. (emphasis added)

• “Engineer” (per Standard Specifications Section 1-1.18):
The Chief Engineer, Department of Transportation, acting either directly
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g , p p , g y
or through properly authorized agents, the agents acting within the scope
of the particular duties delegated to them.



Department’s Understanding 
of ABF’s Positionof ABF s Position

Caltrans Appendix B-4
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ABF  now agrees there is  No 
Change in Character of the Work

ABF’s claim has changed since the 

ABF Position Paper Pages 12 of 24

s c a as c a ged s ce e
issuance of the NOPC:

Original Claim- tax increase is a change in 
the character of the workthe character of the work 

New Claim- the Department breached the 
“covenant of good faith and fair dealing”g g

4Caltrans Appendix B-4



Caltrans Position

• Dispute arose from events external to the 
contract

• Taxable events occurred under separateTaxable events occurred under separate
contracts between the Contractor and its 
suppliers.suppliers.

• Increased sales tax resulted from a 
sovereign act which was public andsovereign act which was public and 
general making it subject to the Sovereign 
Acts Doctrine
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Acts Doctrine.



Caltrans Position (Continued)

• No Breach of contract• No Breach of contract
• No Ordered Change
• No escalation clauses in the contract. 

Changes in Contractor’s costs do not g
cause changes in fixed bid prices

• No effect on the work• No effect on the work
• No effect on means & methods
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Caltrans Position (Continued)

• None of the allowable contractual 
adjustments in compensation apply to the 
increase in tax issue:
 No increase or decrease in quantities

No diffe ing site conditions No differing site conditions
 No right of way delays
 No change in character of the work
 No extra work
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 No extra work



Caltrans Position (Continued)

Applicable Specifications

Standard Specifications:Standard Specifications:
• 4-1.03, “Changes”
 Allows the Department to make changes to the plansAllows the Department to make changes to the plans 

and specifications 
 Compensates the Contractor for changes ordered by 

h l h kthe Department necessary to complete the work

 No contractual requirements have changed

 If the sales tax rate were to decrease, the 
Department cannot write a change order to take 
money back from the Contractor
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money back from the Contractor

Caltrans Appendix A-2



No “Ordered Change” was 
issued by the Departmentissued by the Department

Caltrans Appendix B-1Caltrans Appendix B-4

 ABF’s position is based on a “Special Notice” from the BOE
 This is not an Ordered Change made by the Department 9



Caltrans Position (Continued)

Standard Specifications: (Continued)

Applicable Specifications

p ( )

• 7-1.01, “Laws to be Observed”

 Requires the Contractor to comply with the lawRequires the Contractor to comply with the law.

 The Contractor is required to protect and indemnify 
the State from violation of any law.y

 The Contractor is required to report to the Engineer 
any discrepancy between the law and the y p y
specifications.
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Caltrans Appendix A-3



Applicable Specifications
Caltrans Position (Continued)

Applicable Specifications

Standard Specifications: (Continued)

• 7-1 03 “Payment of Taxes”• 7-1.03, Payment of Taxes
 Contract prices include full compensation for all taxes 

which the contractor is required to pay. 
d d d h f No document designed to exempt the Contractor from 

payment of any tax (including specifically a tax on 
materials) will be furnished to the Contractor by the 
DepartmentDepartment

• 9-1.02, “Scope of Payment”
 The Contractor shall accept the compensation provided in 

the contract as full payment for furnishing all labor, 
materials, tools, equipment and incidentals necessary to 
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the completed work and for performing all work 
contemplated and embraced under the contract.

Caltrans Appendix A-4 & A-5



Applicable Specifications
Caltrans Position (Continued)

9 1 02 “S f P t”

Applicable Specifications

• 9-1.02, “Scope of Payment” (Cont.)

 Contractor is responsible for risks of every 
description connected with the prosecution of thedescription connected with the prosecution of the 
work
 Many contractual risks exist – Only some are 

allowed adjustments in compensation under thisallowed adjustments in compensation under this 
contract
 No specific exemption for risk of changes in the p p g

State’s sales tax laws
 An increase in the rate of an existing tax is one of 

the usual hazards of business enterprise
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the usual hazards of business enterprise.

Caltrans Appendix A-5



Article V. of the Execution 
of the Contractof the Contract

• Reinforces Standard Specification 9-1 02• Reinforces Standard Specification 9 1.02
• The Contract prices include “full 

compensation for furnishing all 
materials” 

13
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Sales Tax History 1933 to 2009
I d 9 ti• Increased 9 times  

• Decreased 6 times

14



AB 3 Enacted as a result of the 
economic downturn and economic downturn and 

California’s budget crisis
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Assembly Bill 3
BackgroundBackground

• Assembly Bill 3 (Evans) – Passed into Law Feb 20, 2009:

 Was necessary to implement special session budget 
agreement reached in January 2009.

 Legislature increased sales tax rate for all California 
consumers effective April 1, 2009.

 No CCO language or exemption for fixed price No CCO language or exemption for fixed price 
contracts made it into the bill though it was requested 
by Industry.
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AB 1523
Exemption for fixed price contracts

• Assembly Bill 1523 (Calderon) Feb 27, 2009:

 Prompted by a request by Industry organizations to 
exempt fixed price contracts.

 Proposed to exempt fixed price contracts from the 1% 
increase in sales and use tax passed in AB 3

 Indication that Industry recognizes need for exemption.

 Died in Committee Feb 2, 2010Died in Committee Feb 2, 2010
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A bl Bill 2060 (C ld ) F b 17 2010

AB 2060
Exemption for fixed price contracts

• Assembly Bill 2060 (Calderon) – Feb 17, 2010

 AB 2060 proposed to exempt certain sales related to fixed 
price contracts from future sales tax rate increasesprice contracts from future sales tax rate increases

 Arguments used for requesting legislation conflict with 
arguments presented here. g p
“This bill is co-sponsored by several contractors associations, for 

the purpose of protecting contractors with fixed price contracts 
from bearing the cost of a sales and use tax rate increase that g
cannot be passed on  to their customers.” (emphasis added)

“Due to the nature of a fixed price contract, the contractor may 
not pass the increase on to the customer and must bear the fullnot pass the increase on to the customer, and must bear the full 
out-of-pocket cost of the rate increase. This became an issue 
last year with respect to fixed price contracts that CalTrans had 
awarded for the Bay  Bridge.”  (emphasis added)
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a a ded o t e ay dge (e p as s added)

 Vetoed by Governor on Sept 30, 2010
Caltrans Appendix C-7



No legal requirement or 
authority to reimburse the authority to reimburse the 

Contractor

• Western Contracting Corp. v. State Board of 
Equalization; and John McShain v. District of q ;
Columbia
– Contractor is not entitled to additional compensation

d t t idue to tax increase.
– Applies to ALL costs not specifically exempted.
– Western and McShain Courts found support in U S– Western and McShain Courts found support in U.S. 

Supreme Court and Federal Court rulings.
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See Caltrans Appendix C-9 and C-10



Applicable Law
W  C   BOEWestern Contracting v BOE

20See Caltrans Appendix C-9



Applicable Law 
Western Contracting v BOE

Caltrans Appendix C-9
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Western Contracting v BOE
Specs Similar to CT Specs

Caltrans Appendix A-4

22Caltrans Appendix C-9



Western Contracting v BOE
Specs Similar to CT Specs

C lt St d d S ifi tiCaltrans Standard Specifications 
Section 4-1.03

• Only changes required for theOnly changes required for the 
proper completion or 
construction of the whole 
work contemplatedwork contemplated

23Caltrans Appendix C-9



Applicable Law
Western 

Contracting

Caltrans Standard Specifications Section 4-1.03p
• Specifies kinds of changed conditions that warrant 

adjustment in compensation.
• A change of the tax rate does not fall into these
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A change of the tax rate does not fall into these 
specified conditions.

Caltrans Appendix C-9



Caltrans Position (Continued) 

Applicable Law – Western Contracting

25
Caltrans Appendix C-9



Caltrans Position (Continued) 

Applicable Law 
J  M S  D   CJohn McShain v District of Columbia

In paragraph 4 of the John McShain appellate court findings:

…And it is the purchase (or use) itself, not the signing of construction contracts 
ultimately necessitating the purchase, which is the taxable event. It is irrelevant 
in the present connection that the construction contracts were made prior to the 
d t f th A t t t t i t il bj ti bl b i t ti ifdate of the Act: a statute is not necessarily objectionable as being retroactive if 
antecedent facts affect its operation…

…Nor does the statute impair a contractual obligation. The imposition of a new p g p
tax, or an increase in the rate of an old one, is one of the usual hazards of 
business enterprise…

Congress was not here seeking to repudiate or render profitless petitioner's…Congress was not here seeking to repudiate or render profitless petitioner's 
contracts with the United States and the District of Columbia. Rather, it sought 
additional tax revenues for the District, through a general statute affecting 
petitioner no more severely than others who made purchases and sales…
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Sovereign Acts Doctrine

27Caltrans Appendix C-11



SOURCE: 
Administration of Government Contracts
4TH Edition
By John Cibinic, Ralph C. Nash, James F. 
Nagle Washington UniversityNagle, Washington University.
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Caltrans Authority to Pay 
for increased sales tax

• California Constitution denies Caltrans the authority to pay• California Constitution denies Caltrans the authority to pay 
for the increased sales tax:

Article 4, Section 17
“The legislature has no power to grant, or to authorize a city,
county, or other public body to grant extra compensation or
extra allowance to a public officer, public employee, or
contractor after service has been rendered or a contract has
been entered into and performed in whole or in part, OR to
authorize the payment of a claim against the State or a city,

t th bli b d d t dcounty, or other public body under an agreement made
without authority of law.” (emphasis added)
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W  O  16
Caltrans Position (Continued)

• This dispute regarding sales tax rate increase is not

Wage Order 16

• This dispute regarding sales tax rate increase is not
equivalent to the WO 16 dispute.

• No effect on production and progress
• No effect on manner of work or means & methods
• Payment for WO 16 claims part of negotiated global 

settlementssettlements
• Sales Tax issue is contemplated in SS Section 7-1.03 

“Payment of Taxes”y
• Arbitration ruling is not Case Law
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Summary

The Contractor’s claim has no merit based on the following:

• The dispute arose from events external to the contract• The dispute arose from events external to the contract.
• The Department is the only entity that can make changes 

to the contract.
• The Department has not breached or changed the 

contract.
• This increase in sales tax has no effect on the work• This increase in sales tax has no effect on the work.
• Construction Industry recognized that neither State laws 

nor State contracts have provisions for payment of tax p p y
increases which is why they tried to secure an exemption 
via AB 1523 and AB 2060.
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Summary (Continued)

• The Sovereign Acts Doctrine allows the government to 
avoid liability for sovereign acts as long as they are y g g y
public and general.

• Case law supports the Department’s position.
• The Department has no legal authority to pay for these• The Department has no legal authority to pay for these 

increased costs and cannot write a change order to pay 
for this claim.

• The contract specifically precludes the Department from 
issuing any document that would exempt the Contractor 
from paying any taxesfrom paying any taxes.
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Department’s Summary

• DRB should abstain from making a recommendation for the following reasons:
– External to the Contract
– Legislative Act
– Separate Contracts
– Legal Principles/Case Law

• Specifications
– SS 4-1.03 “Changes”- Only the Department can make a change to the Contract
– SS 7-1.01 “Laws to be Observed”- Contractor is required to follow the lawq
– SS 7-1.03 “Payment of Taxes”- Bid item price includes all tax. Can’t write CCO to exempt ABF 

from taxes
– SS 9-1.02 “Scope of Payment” – Contractor agrees to accept bid price for work contemplated and 

embraced Contractor is responsible for risks of every description connected with the prosecution 
of the work

• Legislation
– AB 3 - 1% increase in existing sales tax rate
– AB 1523 - Would have exempted fixed price contracts/Retroactive/Died
– AB 2060 - Would have required CCO/Not Retroactive/Vetoed

• Legal: Not required to pay
– Case law: 

• Western v BOE
• McShain v District of Columbia
• Deming v US
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Agreed. The BOE is not a Contracting 
party on the Bay Bridge but is 
responsible for collecting taxes. 

ABF Position Paper Pages 22 of 24

Not True. Both AB 3 and AB 2060 
would not exempt the SAS project.

AB 2060 was vetoed by the Governor 
d th f did t b land therefore did not become law.

Agreed.  However, it would be unfair to 
change SS 7-1.03 for this contract.

A d Ad i i t ti l i t i llAgreed.  Administrative claims typically 
refers to quantity disputes.

Agreed.  A tax increase does not qualify 
as an adjustment in compensation.

The Department has not breached its 
covenant of good faith and fair dealing.

Quote is per Centex v US ruling, which 
is not applicable to this issueis not applicable to this issue.

The specifications in question are 
similar- The Ruling is applicable.

T H th DRB i t t
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True. However, the DRB is not a court 
of law.

All CCOs on the Project have been 
issued in accordance with the Contract.



No True. Changes to a contract 
i d it t threquired permit are not the same as 

a change to a tax law. 

Agreed. However this issue is 
external to the Contract.

Not True.  Case law has shown that 
the State can act as a Sovereign 
Power to increase taxes for  the 
general good of the public and does

The Department Disagrees based on

general good of the public and does 
not violate the Contract.

The Department Disagrees based on 
the contract specifications and 
applicable case law. 

ABF has only put forward two mainABF has only put forward two main 
reasons:
Good Faith and Fair Dealing
Public Contract Code 7105

ABF th t th 1%

36

ABF now agrees that the 1% 
increase in sales tax is not a Change 
in Character of the Work

ABF Position Paper Pages 23 of 24



Court Cases Cited By ABF Indicate 
that this is a legal issue andthat this is a legal issue and 
external to the Contract

No. Pg Title Case - Volume, Year
1 10 Mangindin v. Washington Mutual Bank 637F. Supp. 2D 700
2 10 P t i t S i tifi C K di 504 F S 2d 9522 10 Patriot Scientific Corp. v. Korodi 504 F. Supp. 2d.952
3 12 Centex Corporation v. U.S. 395 F.3d 1283
4 12 U.S. v. Winstar Corp 637 F. Supp. 2d 700
5 13 Western Contracting corp. v. State Board of Equalization 1974 39 Cal.App.3d 341
6 13 Dunne v. Colomb 1923 192 Cal. 740, 745-747
7 13 Colwell Co. V. Hubert 1967 248 Cal.App.2d 567, 575-576
8 13 R.J. Kuhl Corp. v. Sullivan 1993 13 Cal. App.4th 1589 17 Cal Rptr.2d 425
9 13 Butt v. Bertola 1952 110 Cal.App.2d 128

10 13 Alperson v. Mirisch Co. 1967 250 Cal.App.2d 84
11 14 DVD Copy Control Ass'n., Inc.v. Kaleidescape, Inc. 2009 176 Cal.App.4th 967
12 14 Kohn v. Kohn 1950 95 Cal.App. 2d 708
13 15 Teachers' Retirement Bd. v. Genest 2007 154 Cal App.4th 1012
14 15 20th Century Ins. Co. v Superior Court 2001 90 Cal.App.4th 1247, 1269
15 17 Horowitz v. United States 267 U.S. 458, 461
16 17 US. v. Winstar Corp., 518  U.S. 839
17 17 Centex Corporation v. U.S. 395 F.3d 1283
18 17 US. v. Winstar Corp., 518  U.S. 839
19 17 Amino Bros. Co. v United States 178 Ct. Cl. 515 372 F.2d 485 491
20 18 Travelers Indem. Co. v. First Nat. State Bank of New Jersey 328 F. Supp.208
21 18 U.S. v. Bostwick 94 U.S. 53
22 19 R.J. Kuhl Corp. v. Sullivan 1993 13 Cal. App.4th 1589 17 Cal Rptr.2d 425
23 19 Carma Developers Cal. Inc v. Marathon Developers California Inc. 2 Cal. 4th at p. 342
24 19 Foley 47 CAL .3d 654 254 Cal. Rptr.
25 21 New Jersey v. Yard 95 U.S. 104, 116-117

 ABFJV's Rebuttal Paper
26 R5 Windward Associates v. City of Hermosa Beach (Windward) 2005 WL 2010275 (Cal App. 2 Dist)
27 R7 Yankee Atomic Elec. Co. v. U.S. (Fed.Cir.1997) 112 F. 3d 1569,1579 cert. den 19
28 R8 Kimberly Associates v. U.S. 9th Cir. 2001 261 F.3d 864 869
29 R8 Laurel Hill Cementery v City and County 1907 152 Cal 464
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29 R8 Laurel Hill Cementery v. City and County 1907 152 Cal. 464
30 R8 Interstate Marina Development Co. v. County of Los Angles 1984 155 Cal. App. 3 d 453
31 R8 Delucchi v. County of Santa Cruz 1986 179 Cal. App. 3d 814
32 R9 Teachers management & Inv. Corp. v. City of Santa Cruz 1976 64 Cal. App. 3d 438
33 R9 General Dynamics Corp. v. U.S. Fed. Cl. 2000  47 Fed. CL. 514, 533
34 R9 Horowitz v. United States 1925 267 U.S. 458
35 R11 Kenney Orthopedic, LLC v. U.S. 88 Fed. Cl. 688 (2009)
36 R11 Rivera Agredano v. United States 70 Fed.Cl. 564 574n. 8 (2006)




