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Mr. Robert Smith

Dispute Review Board

222 West Washington Avenue, Suite 380
Madison, WI 53703

PROJECT: San Francisco Oakland Bay SAS Bridge Superstructure
Caltrans Contract No. 04-0120F4
ABF Job No. 660110

SUBJECT: Protest of WSWD Report No. 112 - Notice of Potential Claim # 8

Referral of Dispute to Dispute Review Board
Gentlemen:

American Bridge/Fluor Enterprises, Inc. A Joint Venture (ABFJV) notified the Department in writing on October 3,
2008 that it objects to the Department’s Response, No. 05.03.01-002698 dated September 18, 2008, to the above
referenced Notice of Potential Claim. Pursuant to the Contract Documents, including Special Prowsmns, Article 5-
1.12, Dispute Review Board (DRB), ABFJV hereby refers the Dispute to the Dispute Review Board.

The Event

On July 02, 2008 an unknown vessel was navigating the Yangtze River, and its anchor struck and severed a
submerged power cable that carries primary electrical service to Changxing Island, China, where Shanghai Zhenhua
Port Machinery Company Ltd’s, (ZPMC), ABFIV’s steel fabricator’s fabrication facility is located. As a result
thereof, a power outage occurred throughout Changxing Island from July 02, 2008 through July 04, 2008. This power
outage resulted in a three (3) day delay, during which time ZPMC was shut down and unable to progress the Work.

This event was beyond the control and without the fault or negligence of ABFJV or ZPMC, or any ABFIV or ZPMC
subcontractors or suppliers, at any tier.

The Issue

Is ABFJV entitled to a non-compensable time adjustment due to delayed Work activities that arose from an
unforeseeable event that completely halted the work of ZPMC, ABFJV’s steel fabricator? '

Dispute:

ABFJV requested a Time Extension due to the power outage at ZPMC. The Department declined to grant an
extension reasoning “The contract does not provide for non-working day suspensions of the work for any reason, as
every day is defined as a working day, with no exceptions, and the non-working day provisions of the Standard
Specifications do not apply to the contract. Furthermore, a power outage caused by human actions does not constitute

an “Act of God,” hence there is no basis to grant a time extension under the contract. Likewise, a plant malfunction or
equlpment breakdown would not be a basis for a time extension, nor would a vehicle accident or other human caused
accident.’
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ABFJV disagrees that the power outage at ZPMC’s plant does not qualify as grounds for a time adjustment. ABFIV
contends that under certain circumstances, when the whole of the Contract is taken together the Contract allows a
Time Extension for delays beyond the control and without the fault or negligence of the Contractor. For this reason,
ABFJV is entitled to a Contract Change Order adjusting the Time of Completion.

Contract Provisions and California Civil Code Sections

The following provisions of the Contract and the California Civil Code support ABFJV’s claim and provide the basis
for ABFJV’s entitlement to a time extension as claimed in Notice of Potential Claim No. 8.

e 10-1.13 Progress Schedule, Critical Path Method, Time Impact Analysis, Special Provisions

e 8-1.07 Liquidated Damages, Standard Specifications

e  8-1.05 Temporary Suspension Of Work, Standard Specifications

e California Civil Code Section 1654 - “in cases of uncertainty ...the language of a contract should be
interpreted most strongly against the party who caused the uncertainty to exist.”

e California Civil Code Section 1641 - “The whole of a contract is to be taken together... each clause helping
to interpret the other”

Contract, Section 10-1.13 Progress Schedule ( Critical Path Method), Time Impact Analysis

Section 10-1.13 Progress Schedule (Critical Path Method), Time Impact Analysis of the Contract Special Prowsmns
provides that ABFJV may request a time adjustment due to delayed activities.

In the event a time adjustment for delayed activities is sought by ABFJV, Section 10-1.13 requires ABFJV to submit
to the Department a written Time Impact Analysis that illustrates the impact of the delay to the current Contract
Completion Date utilizing the current accepted schedule.

In order to qualify for the “Section 10-1.13 Time Adjustment” the following criteria must be met:

A. The delay is beyond the control and without the fault or negligence of the Contractor and its subcontractors or
suppliers, at any tier; and

B. The delay extends the actual performance of the work beyond the currently approved contract completion
date.

C. The delay impacts a fabrication or construction activity — delays to the Contractor’s submittal or shop drawing
process must impact a successor fabrication or construction activity. The Time Impact Analysis shall be
based on the impact to fabrication or construction activities.

ABFJV meets all “Section 10-1.13 Time Adjustment” requirements for a time adjustment due to delayed activities.

Time Impact Analysis

During the time period, July 02, 2008 through July 04, 2008, ZPMC’s scheduled work was on the Critical Path of the
Contract Schedule. For this reason the power outage delayed and will extend the actual performance of ABFJV’s
Work activities beyond the currently approved Contract Completion Date.
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A copy of the Time Impact Analysis is attached.

Contract, Section 8-1.07 Liquidated Damages

Contract Section 8-1.07 Liquidated Damages of the Standard Specifications provides examples of various situations
when ABFIV will be granted an extension of time. These include the following: acts of God or of the public enemy,
fire, floods, tsunamis, earthquakes, epidemics, quarantine restrictions, strikes, labor disputes, shortage of materials and
freight embargoes.

The definition of the term “acts of God” is ambiguous. “Ambiguity” is defined as doubtfulness, doubleness of
meaning, indistinctness, uncertainty of meaning of an expression used in a written instrument, want of clearness or
definiteness; or difficult to comprehend or distinguish. As a result of this ambigiiity, reasonable parties can not
determine those situations that qualify for Section 8-1.07 consideration.

U.S. Courts have determined; where a Government contract contains a latent ambiguity, the Court will construe the
ambiguous term against the Government as drafter of the contract, provided that the contractor's interpretation was
reasonable. The Courts’ determinations are consistent with California Civil Code Section 1654 which provides, “in
cases of uncertainty ...the language of a contract should be interpreted most strongly against the party who caused the
uncertainty to exist.”

-

Additionally, the events listed in Contract Section 8-1.07 are not meant to be all inclusive. Other events that require
the granting of a Contract time extension by the Department are identified throughout the Contract Special Provisions.
The bulleted items below are examples.

Delays due to Asbestos or Hazardous Substances

Delays due to the Department delays in Working Drawing reviews

Delays due to Coast Guard interference

Delays due to floodway restrictions

Delays due to migratory birds

Delays due to American Peregrine Falcon, Double-Crested Cormorant, Western Gulls, California Least Tern,
and California Brown Pelican nesting

Delays due to harbor seals within the safety zone

Delays due to California Sea Lions within the safety zone -
Delays due to delays due to spawning herring

Delays due to delays due to Department ordered suspensions in accordance with Section 8-1.05 Temporary
Suspension of Work

There is no distinction between a power outage and a shortage of materials, or a freight embargo or a labor dispute or
the discovery of asbestos in that all are unforeseen and beyond the control of the Contractor, and as such, there is no
legitimate reason why a power outage, sustained as described herein, should be treated differently, than one of the
events listed above, for Contract purposes.
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Force Majeure

The Department, in defense of its position not to grant a time extension, advises that events resulting from “human
actions” are not “acts of God” and for this reason, a time extension is not allowable.

The term “acts of God” is not defined in the Contract, however, in the construction industry the terms “acts of God”
and “force majeure” are sometimes used interchangeably. If there is a difference between the two terms, the subtle
difference is that “acts of God” exclude the concept of human agency, whereas “force majeure” does not,

The Contract, as drafted, does not make this distinction. Section 8-1.07 identifies floods, tsunamis, and earthquakes as
separate and distinct from “acts of God”, although there is clearly no human agency involved in the creation of these
events. Section 8-1.07 also conspicuously commingles events derived from human_agency; strikes, labor disputes,
shortage of materials, and freight embargoes with floods, tsunamis and earthquakes, events not derived from human
agency, as events that merit the allowance of time extensions.

Under international law force majeure refers to an irresistible force or unforeseen event beyond the control of a State
making it materially impossible to fulfill an obligation. The understanding of force majeure in French law is similar to
that of international law. For a claimant to invoke force majeure in French or international law, the event proposed as
force majeure must pass three tests:

A. Externality: The claimant must have nothing to do with the event's happening
B. Unpredictability: The event is unforeseeable.
C. Trresistibility: The consequences of the event must have been unpreventable.

Note how closely the three international law “force majeure” requirements resemble the requirements for a time
extension identified in Special Provisions Section 10-1.13 Progress Schedule, Critical Path Method.

Contract Section 8-1.07, Liquidated Damages, of the Standard Specifications is in-fact a force majeure clause.
Therefore, because ABFIV passes the three tests identified above, ABFJV is entitled to a non-compensable, Contract
time extension.

8-1.05 Temporary Suspension of Work, Standard Specifications

The Department has the authority to suspend the work as it deems necessary, due to unsuitable weather or other -
conditions considered unfavorable for the suitable prosecution of the work.

If the Department suspends a portion of the work which is the current controlling operation, due to unsuitable weather
or other conditions considered unfavorable to the suitable prosecution of the work, the days on which the suspension
is in effect shall not be considered working days as defined in Section 8-1 .06, "Time of Completion."
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Conclusion

California Civil Code Section 1641 requires that “the whole of a contract is to be taken together, so as to give effect to
every part, if reasonably practicable, each clause helping to interpret the other”. When the whole of the Contract is
taken together, it is apparent that ABFIV, when delayed without its fault or negligence, by events beyond its control
and the delay extends the actual performance of the Work beyond the currently approved Contract Completion Date, it
is the intent of the Contract that the Department grant ABFJV an equitable time extension.

The requirements for an equitable time adjustment pursuant to Section 10-1.13 Progress Schedule (Critical Path
Method), Time Impact Analysis of the Special Provisions of the Contract are clear and unambiguous. ABFIV, having
met all of the requirements of Section 10-1.13 is entitled to a non-compensable, Contract time extension.

We look forward to resolving the above identified disputed matter as quickly as possible.

Should you have any questions, or wish to discuss this matter further, please contact our office.

Sincerely,

AMERICAN BRIDGE/FLUOR ENTERPRISES, INC. A JOINT VENTURE

ﬁv’ V" Michael Flowers
Project Director

Encl; Time Impact Analysis

cc: Gary Pursell, P.E., Department of Transportation, State of California
Norman Anderson, DRB Member
Warren Buliock, DRB Member

File: 01.07.8
02.14
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1 Imtroduction

1.1

1.2

1.3

Project Schedule Data Date

The Project Update Schedule that this Time Impact Analysis is based on is
Revision No. 4 which has a Data Date that is set at 01/20/08.

Backgrouﬁﬁ Information

A power outage at ZPMC’s main fabrication facility located on Changxing Island
from 02 July 2008 up to and including 04 July 2008 caused the Contractor to be
unable to perform any work on activities forming the Project Controlling
Operation.

Activities Potentially Impacted

All activities that were planned to take place at ZPMC’s main fabrication facility
during the days of the power outage were impacted, along with their relevant
successor activities. '

ABFJV — SFOBB Time Impact Analysis #4
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2 Methodology

2.1  Changes to Project Schedule

In order to accurately . reflect the negative effect of the power outage, the
following steps were taken:

o A new Calendar was created in Primavera (P6) by copying the Calendar “6D-
CH” and changing 02 July 2008 to 04 July 2008 inclusive to non-work days.
For ease of identification, the new Calendar was titled “TIA4”

e The newly created “TIA4” Calendar was allocated to each activity that was
planned to be worked on in the relevant time period (see attachment “TIA 4 -
T1FAB Affected Activities as planned in January 08 Revision.pdf”).

¢ The Schedules were recalculated and the resources leveling calculations were
carried out in Primavera (P6) using the same settings as per Revision No. 4.

ABFJV — SFOBB Time Impact Analysis #4
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3 Results

3.1

Impact to Project Critical Path

~ After performing the recalculation of the Schedule, it was noted that the Project

Critical Path and Total Float values had been impacted, as had the overall final
Phase 1, 2 and’3 target handover dates. The following table indicates the target
Phase 1, 2 and 3 dates prior to the Time Impact Analysis (Date Rev4), and the
dates after the impact of the Time Impact Analysis are taken into consideration:

Date U21 TF Rev4 Date TIA 4 TF TIA 4 Impact
Phase 1 | 04/13/12 +2d 04/19/12 -4d -6d
Phase2 | 12/20/12 -69d 12/27/12 -76d -7d
Phase3 | 05/01/13 -21d 05/07/13 -27d -6d

The following listings of all.of the activities in the logic path both before and after

the Impact are being submitted as part of this submittal:

e “TIA 4 - TIFAB Affected Activities as planned in January 08 Revision.pdf”

e “TIA 4 - TIFAB Affected Activities as planned in January 08 Revision
IMPACTED.pdf”

¢ “TIA 4 - Full Critical Path Activities in January 08 Revision.pdf”

e “TIA 4 - Full Critical Path Activities in January 08 Revision
IMPACTED.pdf”

Based on this analysis of this excusable delay, ABFJV is entitled to an equitable
non-compensable time extension, per the above noted impacts, of 6 days, 7 days
and 6 days for Phase 1, Phase 2, and Phase 3 respectively.

ABFJV — SFOBB Time Impact Analysis #4
Page 4 of 5




i FLUOR,

A JOT VERTURE

San Francisco Oakland Bay SAS Bridge Superstructure
Contract No.: 04-0120F4
Time Impact Analysis #4

4 Potential Mitigation Measures

41 Suggested Mitigation Measures

The following are suggested potential mitigation measures that could be carried

out in order to counter the negative effects and schedule impacts caused by the

three (3) day power outage at the Shanghai Zhenhua Port Machinery Company Ltd,

steel fabrication facility on Changxing Island, China;

e Implement second shifts to the affected erection / construction activities.

e Implement additional resources to accelerate the affected erection /
construction activities of the T1 Tower.

ABFJV — SFOBB Time Impact Analysis #4
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