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STATE OF CALIFORNIA - DEPARTMENT OF TRANSPORTATION FOR STATE USE ONLY
FULL AND FINAL DOCUMENTATION OF

POTENTIAL CLAIM Received By (For resident engineer) Date
CEM-6201C (NEW 9/2002)
TO CONTRACT NUMBER DATE IDENTIFICATION NUMBER
Pedro Sanchez 04-0120E4 February 15, 2008 19-011808

(resident engineer)

This is the Full and Final Documentation of Potential Claim for additional compensation submitted as required under the provisions of
Section 9-1.04, "Notice of Potential Claim," of the Standard Specifications. The act of the engineer, or his/her failure to act, or the event,
thing, occurrence, or other cause giving rise to the potential claim occurred on:

DATE: January 18, 2008

The complete and factual narration of events which fully describe the nature and circumstances that caused the dispute or disagreement and potential
claim are attached hereto.

Please see attached "NOPC 19-011808 -- Final Notice of Potential Claim".

(attach sheets as required for full and final documentation)
The basis of this claim including all relevant contract provisions and a statement of the reasons these provisions support and provide basis for

entitlement of the potential claim are attached hereto.
Please see attached "NOPC 19-011808 -- Final Notice of Potential Claim".
(attach sheets as required for full and final documentation)
The identification and copies of any documents and substance of any oral communication that support the potential claim are attached hereto.
Please see attached "NOPC 19-011808 -- Final Notice of Potential Claim".

(attach sheets as required for full and final documentation)

'II;he ?xact dollar amount requested and an itemized breakdown of individual costs segregated by labor, materials, equipment and other are attached
ereto.

Please see attached "NOPC 19-011808 -- Final Notice of Potential Claim".

(attach sheets as required for full and final documentation)

The exact amount of any time adjustment requested including justification thereof and time impact analysis are attached hereto.
Please see attached "NOPC 19-011808 -- Final Notice of Potential Claim".

(attach sheets as required for full and final documentation)

The undersigned originator (Contractor or Subcontractor as appropriate) certifies that the above statements and attached documentation
are made in full cognizance of the California False Claims Act, Government Code sections 12650-12655. The undersigned further
understands and agrees that this potential claim to be further considered, unless resolved, must fully conform to the requirements in
Section 9-1.04 of the Standard Specifications and must be restated as a claim in the Contractors written statement of claims in conformance
with Section 9-1.07B of the Standard Specifications.

L/l [Mansa, AdV
SUBCONTRACTOR o
(Circle One)

170

(Authorized Representative)

For a subcontractor potential claim
This notice of potential claim is acknowledged, certified and forwarded by

PRIME CONTRACTOR

(Authorized Representative)

ADA Notice For individuals with sensory disabilities, this document is available in alternate formats. For information call (916) 654-6410 or TDD (916) 654-3880 or
write Records and Forms Management, 1120 N Street, MS-89, Sacramento, CA 95814.



Kiewit/FCI/Manson, AJV
Contract 04-0120E4

NOPC 19-011808 — Final Notice of Potential Claim
Nature and Circumstances of Potential Claim

Kiewit/FCI/Manson AJV (“KFM™) was impacted due to incorporation of Integrated Shop Drawing
(“ISD”) resolutions into the contract plans by the State. Contract Change Order (“CCO”) No. 56 has
been issued by the State. This CCO revises the early completion incentive payment terms while
maintaining the original Contract Completion date of March 31, 2008. This CCO also defers monetary
compensation associated with the resultant delay. CCO #56 has been accepted by KFM and returned to
the State for approval. Currently, it is not approved by the Engineer and not effective under the
Contract.

The State, however, has not yet issued a CCO to compensate KFM for monetary damages resulting from
the agreed to 22 day delay associated with the late issuance of revised contract plans

KFM, through its subcontractor, NorCal Structural (“NorCal”), prepared and submitted Integrated Shop
Drawings in accordance with Special Provision 5-1.0105 “Integrated Shop Drawings”. The Pier E2 ISD
submittal was returned “Approved as Noted” by State Letter 1286, dated May 30, 2006. The Pier T1
ISD submittal was returned “Approved as Noted” by State Letter 1448, dated June 27, 2006.

Conflicts between various design elements were encountered by KFM/NorCal in both Pier E2 and Pier
T1. These conflicts were resolved in the preparation of the ISD. F ollowing approval of the ISD
submittals, KFM requested that the State furnish revised contract drawings to incorporate the ISD
resolutions into the contract.

KFM made a written request for revised Pier E2 contract plans on June 1, 2006, by KFM Letter 166,
and again on June 29, 2006, by KFM Letter 171. KFM also requested revised Pier T1 contract plans on
June 29, 2006 by KFM Letter 172. In all cases KFM requested the State issue a CCO to incorporate
these revised contract plans into the contract. Further, KFM notified the State in Letter 171 of likely
delays to the project schedule if revised contract plans were not issued.

The State directed KFM on June 30, 2006, by Letter 1485, to

“proceed with the construction of Pier T1 and Pier E2 per the Project Plans with
conflicts resolved in accordance with the approved ISD revisions and all related REI
responses.”

And in addition State Letter 1485 stated:

“Pursuant to Section 4-1.03, “Changes”, of the Standard Specifications, payment for
extra work and changes in contract item quantities that may be associated with applying
the approved ISD conflict resolutions and RFI responses to the construction of Pier T1
and Pier E2 shall be addressed in Contract Change order No. 41.”

However, the State did not issue revised contract plans illustrating the ISD resolutions in association
with Letter #1485 as requested by KFM. Due to impracticalities of proceeding without revised contract
plans, KFM undertook, as an alternative, an effort with NorCal to produce “Coordination Drawings”
that would detail the three-dimensional ISD CAD model resolutions onto plan sheets. KFM outlined its
program to develop these Coordination Drawings in its Letters 175, dated July 21, 2006, and again in
Letter 182, dated August 11, 2006. '
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On August 29, 2006, KFM informed the State that completion of the Coordination Drawings was
expected to delay the project completion date by 56 calendar days. The State notified KFM on August
30, 2006, as confirmed by State Letter 1810 dated September 5, 2006, to stop all work on Coordination
Drawing preparation. The State further confirmed in Letter 1810 that KFM would be compensated for
its Coordination Drawing effort under Contact Change Order No. 41.

Thereafter, the State issued twenty-five revised contract plan sheets on September 13, 2006 by State
Letter 1869 and directed KFM to “proceed with the construction of Pier T1 and Pier E2 per the revised
contract plans.” Furthermore, “payment for extra work and changes in contract item quantities
associated with applying these revised contract plans to the construction of Pier T1 and Pier E2 will be
addressed in pending Contract Change Order No. 41” pursuant to Standard Specification 4-1.03,

2999

“Changes™”.

The State also noted in its Letter 1869, “by transmitting these revised contract plans to KFM the critical
delay in the KFM August 2006 schedule for this issue has been mitigated”. KFM agreed with the State
that the critical delay had largely been mitigated. Nevertheless, a resulting 22-day delay to T1 had not
been avoided. This was discussed in KFM Letter 196, dated September 27, 2006. In compliance with
contract Special Provision Section 10-1.09, “Progress Schedule”, KFM furnished Time Impact Analysis
#2 (“TIA #27) documenting a 22-day delay to Pier T1 construction. This TIA was forwarded to the
State in KFM Letter 200 dated September 28, 2006.

KFM proposed a schedule mitigation to maintain the contract completion date of March 31, 2008 and
alter the contractor’s early completion incentive payment terms. KFM’s TIA#2 proposal included the
notification that “cost associated with the proposed mitigation measure may include extended labor,
equipment and escalation.”

The State responded to KFM’s TIA #2 proposal on February 26, 2007 by its Letter 2897. The State
recognized a 22-day delay to project completion, accepted the proposed schedule mitigation, and
directed the contractor to incorporate the 22-day delay and mitigation into the project schedule. Per
State Letter 2897 CCO #41 was to be issued to:

“1. Revise the KFM Early Completion date from December 23, 2007 to January 14,
2008, reducing the Early Completion duration from 100 to 78 calendar days.

2. Maintain the current Contract Completion date of March 31, 2008.

3. Maintain the Early Completion bonus of $5 million dollars.”

KFM notified the State by Letter 246, dated March 8, 2007 that “the three points described in State
Letter 2897 dated February 26th do not consider KFM’s mitigation proposal in full”. KFM’s Letter
246 continued “As described in our letter #200, consideration needs to be given to extended labor,
equipment and escalation for that 22-day period” and “KFM’s risk associated with not meeting the early
completion date has increased.”

CCO #41 as described in State Letter 2897 was never issued. Instead, CCO #56 was transmitted to KEM
on December 21, 2007 for review and acceptance. CCO #56, as transmitted, incorporates the contract
modifications acknowledged by the State in its Letter 2897 but does not acknowledge (or preclude
recovery of) additional costs, risk premiums, or other damages to KFM as a result of the 22-day
schedule impact from ISD-related changes.
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CCO #56 has been accepted by KFM and returned to the State for approval. As of this date, it has not
yet become effective under the contract. If approved by the Engineer, CCO #56 will relieve KFM’s
Notice of Potential Claim under Standard Specification 8-1.07 with respect to adjustments to the
Contract Completion date and the Early Completion terms under Special Provision Section 4,
“Beginning of Work, Time of Completion, and Liquidated Damages,

However, KFM requests the State immediately issue a CCO in accordance with Standard Specification
4-1.03 to compensate KFM for damages resulting from the 22-day schedule impact described in TIA #2
and KFM Letter #246.

Contract Basis for Potential Claim

Imminent completion of all contract work by KFM and Contract Acceptance by the State without an
approved CCO for this work gave rise to this NOPC. KFM has performed extra work without an
approved change order to accommodate the issuance of revised contract drawings and suffered damages
resulting from the associated 22-day delay to contract completion.

CCO #56 as issued and agreed to by KFM addresses some aspects of this NOPC. As drafted, CCO #56
will adjust the early completion incentive payment terms. However, compensation for the effects of the
22-day delay on the project has been deferred and must be considered in another as-yet to be issued
CCoO.

Amended Standard Specification 9-1.07B, “Final Payment and Claims”, fifth paragraph, notes that
claims made in response to the Proposed Final Estimate following Contract Acceptance will not be
considered if the Contractor did not first comply with applicable notice or protest requirements of the
contract including 9-1.04 “Notice of Potential Claim”. As CCO #56 was not effective on January 18,
2008, and could not be reasonably anticipated to be approved and effective by KFM’s anticipated
completion date, KFM made this Notice of Potential Claim to allow for claims associated with this
work in accordance with Amended Standard Specification 9-1.07B, “Final Payment and Claims”.

KFM has incurred extra work in the form of additional labor, equipment, supervisory, and other
expenses directly related to the revised contract plans. KFM undertook an effort to produce
Coordination Drawings that would satisfy the needs of project control and administration in the absence
of revised contact drawings. The State agreed with the planned scope of work and confirmed it would
be paid as extra work. This effort was stopped by the State and replaced with a State-controlled process
to issue revised contract drawings. (Compensation for Coordination Drawing effort is to be provided
under other CCOs.)

The issuance of revised contract plans on September 13, 2006 resulted in a 22-day delay to project
completion. This delay was demonstrated in TIA #2 and was accepted by the State. Preparing the
Coordination Drawings and the subsequent delay costs associated with the issuance of revised contract
plans could not have been foreseen. In addition, this work is new and was not covered by any of the
various items for which there is a bid price or by any combination of those items. Accordingly,
damages resulting from this circumstance are compensable in accordance with Standard Specification 4-
1.03, “Changes.”

In accordance with the Public Contract Code, the State bears the responsibility for the completeness and
accuracy of the project plans and specifications. Under Special Provision Section 5-1.0105, “Integrated
Shop Drawings” the contract does not provide a mechanism for incorporating any ISD-resolutions into
the contract. The contract provides no indication that the parties are to contemplate a delay occurring
as a result of incorporation of the ISD-resolutions into the contract. Under these circumstances, any
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extra work or delay damages to the Contractor associated with this effort would be unreasonable and
compensable.

KFM has requested a Contract Change Order be issued to cover damages stemming from the 22-day
delay due to incorporating ISD-resolutions. KFM has justified the delay time period and has suffered
damages from the delay. Since no CCO has been issued or approved as of January 18, 2008, and could
not be reasonably anticipated to have been approved and effective by KFM’s anticipated completion
date, KFM has made this Notice of Potential Claim to allow for claims associated with this work in
accordance with Amended Standard Specification 9-1.07B, “Final Payment and Claims”.

Estimated Cost of Potential Claim

KFM has completed a determination of damages due to delays from incorporation of ISD-resolution
related design changes into the contract plans as follows:

Labor $133,398
Equipment $464,772
Materials $98,184
Subcontractors $247.590
Total $943,944

A detailed estimate package with supporting calculations and documentation is attached. KFM will
provide additional supporting documentation as requested by the State.

Time Impact Analysis
Time Impact Analysis #2 was developed by KFM and is the basis for determination of a 22-day delay to

completion of the work. TIA #2 has been accepted by the Sate. No additional time analysis is relevant
or necessary.
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GE Equipment Services
Modular Space

530 East Swedesford, Wayne, PA 19087
www.modspace.com

\ 7

1334ET 05/05/05 15:39 0003223 05/30/07 GE-MOD-NEW-US ' ONE OUNCE WSGMUSO1

“llllllllll""llIllll"l"llll‘IlIll'lIIl"lll'llll""lll"

Accounts Payable
Kiewit/Fci/Manson A Jv
PO Box 23223

Oakland CA 94623-0223

...--.\\ WN‘KVJ .

: N

INVOICE
Invoice No. Invoice Date
104231656 05/29/2007
Account No. ‘Due Date

700234-750310 |06/18/2007

~ OurTaxIDNo.
22-1616203
Please Remit To:
GE CAPITAL MODULAR SPACE

PO BOX 641595
PITTSBURGH PA 15264-1595

100¢
303945 |
Your P.0,/ Reference Information.. ~ \==Pesciiption . . _... ... . .._BilingPeriod ... __ ___ _. Amount
PO NO. 281135 Lease No: 279016 04/24/2007-05/23/2007 242.00
CONTACT: Don Silva
LOCATION:220 Burma Road unit(s) ’
Dakland,CA 94611 181758 10 X 40 0SIP 104656
2 STEPS 04/24/2007-05/23/2007 20.00
Sub Total 262.00
DMV AND DOH FEES 1.56
HAYWARD - District Tax 1.5% 3.95
ALAMEDA- County Tax 1% 2.64
CA-~ State Tax 6.25% 16.47
Total 286.62
Sleyway 726
Co.364 (p\tl\o‘}’ 3 :
Jniftine No. Vendor No. | Prices
invoice No. Invoice Date 0:(/
104 284Sk CAR
PO. No. 8 R
PA. No.
MR.C.No. O ZEUPS  pay
RA. No. (3P Knal)
TOTAL DUE THIS INVOICE=> $286.62US
02-1X48-1330 (3/05)
P
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MARINE SERVICES Nvoice#: 66360
DIVISION OF CROSS LINK INC.

Date: 05/16/2007
gg.s Foundaions MARINE 5851 RECEIVED MAY 23 9p7

JnilfLine Wo. Vendor No, ]
)37, 02 | s
Billed To: Kiewit Pacific Company [nvoics No. [ o Datg

P.O. Box 23223 be3vo | </ [bf07
Oakland CA 94623 G, No. '

IKTo /<5~
Té
Start  05/07/2007 | Purchase Order#: JOB# 4347
Finish 05/142007 Reference: HAWK 5/7-12
Total Hours 90.50 Due Date: 06/15/2007
Description Unit Quantity Rate Total
HAWK E2/T1 HRS 15.50 245.00 ~~ 3,797.50
FUEL USAGE 15.0g x 15.5h GAL 232.50 245 569.63
o 5/7
‘jHAWK E2/T1 HRS 15.75 24500—  3,858.75
FUEL USAGE 15.0g x 15.75h GAL 236.25 243 574.09
5/8
HAWK E2/T1 . HRS 15.25 245.00~ 3,736.25
FUEL USAGE 15.0g x 15.25h GAL 228.75 247 565.01
5/9
HAWK E2/T1 HRS 16.00 245.00 3,920.00
FUEL USAGE 15.0g x 16h GAL 240.00 2.46 590.40
5/10
HAWK E2/T1 HRS 15.50 245.00 3,797.50
FUEL USAGE 15.0g x 15.5h GAL 232.50 2.51 583.58
5111
HAWK E2/T1 1.5x RATE (Saturday) HRS 12.50 285.00 \J 3,562.50
FUEL USAGE 15.0g x 12.5h GAL 187.50 2.51 470.63
5/12
A service charge of 1.50 % per month will be charged on all amounts
averdue on regular statement dates.
Thank you for your prompt payment!
Pier 50 Building C
San Francisco CA 94158-2120
415 495-3191 Amount Due 26,025.84

Fax No: 415 495-0683




MARINE SERVICES

DIVISION OF CROSS LINK INC. Invoice#: 66358

Date: 05/16/2007

Billed To: Kiewit Pacific Company
P.O. Box 23223
Oakland CA 94623

Co. 36
Jnl/Line No.
(%9, 63
irwvolkcs No,

A ’SS'nﬁ

Vendor No. P

inveiog Date

Start  05/07/2007 ;:1»% %O'No g -
" Finish 05/11/2007 RA No. [ | %

Total Hours 54.75 Cost Code Exp. | Amount Spa :
andl 1e n’\p e , Pt Due Date: 06/15/2007
YUYTTS V’ 1% L) '
Description Unit Quantity Rate Total
A
RELIANCE E2/T1 HRS 8.00 24500 < 1,960.00
RELIANCE E2/T1 1.5x RATE HRS 1.75 285.00 498.75
FUEL USAGE 12.5g x 9.75h GAL 121.88 2.45 298.61
517
RELIANCE E2/T1 HRS 8.00 245.00 v 1,960.00
RELIANCE E2/T1 1.5x RATE HRS 3.25 285.00 926.25
FUEL USAGE 12.5g x 11.25h GAL 140.63 2.43 341.73
5/8 . ,
RELIANCE E2/T1 HRS 8.00 245.00 7 1,960.00
RELIANCE E2/T1 1.5x RATE HRS 3.50 285.00 997.50
FUEL USAGE 12.5g x 11.5h GAL 143.75 2.47 355.06
5/9
RELIANCE E2/T1 | HRS 8.00 245.00 7 1,960.00
RELIANCE E2/T1 1.5x RATE HRS 3.00 285.00 855.00
FUEL USAGE 12.5g x 11h ' GAL 137.50 2.46 338.25
5/10
RELIANCE E2/T1 HRS 8.00 245.00 7~ 1,960.00
RELIANCE E2/T1 1.5x RATE HRS 3.25 285.00 926.25
FUEL USAGE 12.5g x 11.25h GAL 140.63 2.51 352.98
5/11

A service charge of 1.50 % per month will be charged on all amounts
overdue on regular statement dates. :

Thank you for your prompt payment!

Pier 50 Building C
San Francisco CA 94158-2120

415 495-3191 Amount Due 15,690.38

Fax No: 415 495-0683
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MARINE SERVICES
DIVISION OF CROSS LINK INC.

Invoice
Invoice#: 66249
Date: 05/02/2007

Billed To: Kiewit Pacific Company

P.O. Box 23223 6k

Oakland CA 94623
Start  05/01/2007 Purchase Order#: JOB# 4347
Finish 05/01/2007: Reference: TUG WK 5/1
Total Hours 20.00 Due Date: 06/01/2007
Description Unit Quantity Rate Total
BETTY L E2/T1 HRS 16.00 240.00 ©  3,840.00
BETTY L E2/T1 1.5x RATE HRS 4.00 285.00 = 1,140.00
FUEL USAGE 41.3g x 20h GAL 826.00 2.51 2,073.26

—

Notes:
Tug work: Work as directed for E2/T1 project at the Bay Bridge

" SAS Foundations-MARINE =
¢ [InyUne No. | Vendar No,

2oy U |zEl

A service charge of 1.50 % per month will be charged on all amounts
overdue on regular statement dates.

Thank you for your prompt payment!
Pier 50 Building C
San Francisco CA 94158-2120
415 495-3191 Amount Due 7,053.26

Fax No: 415 495-0683
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| vwesmn
{3 ’MARINE SERVICES
DIVISION OF CROSS LINK INC.

Billed To: Kiewit Pacific Company
P.O. Box 23223
Oakland CA 94623

Invoice
Invoice#: 66345
Date: 05/15/2007

alc

2

Start  05/13/2007
Finish 05/13/2007

Purchase Order#: JOB# 4347
Reference: TUG WK 5/13

Total Hours 22.00 Due Date: 06/14/2007
Description Unit Quantity Rate ﬁtal
BETTY L E2/T1 Sunday Rate HRS 22.00 325.00~ 7,150.00
FUEL USAGE 41.3g x 22h GAL 908.60 2.51 2,280.59
P 0001 - 0345, 0430 - 1845, 2000 - 2400
) Notes:
Tug work: Work as directed for E2/T1 project at the Bay Bridge
SAS Foundations-MARINE
Co. 36 5851
Jni/Line No. I Vendor No. | Pricas |
137,09 | | |
[Timéoice Fo. S e Date ]
b3YS | s /1570
A service charge of 1.50 % per month will be charged on all amounts
overdue on regular statement dates.
Thank you for your prompt payment!
Pier 50 Building C
San Francisco CA 94158-2120
415 495-3191 Amount Due 9,430.59

Fax No: 415 495-0683
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MATERIAL CONTRACT CHANGE ORDER

Job Name SAS Foundations Job No. 4347
CompanyNo: 364 Material Change Order No 1
Owner Change Order No. CC029

TO: (Seller's Name and Address) FROM: (Contractor's Name and Address)

California Readymix, Inc. Kiewit/FCI/Manson, a Joint Venture
6601 Koll Center Parkway : P.O. Box 23223
Pleasanton, CA 94566- Oakland, CA 94623-

Pursuant to "Changes" clause of the Material Contract, the following changes are made:

Make the following changes to the Material Contract as a result of Caltrans Change Order #29:

Delete Attachment A of the Original Contract and add Attachment B to adjﬁst the rates in the
Material Contract to reflect all price escalations and impacts associated with the termination
notice and restart of the project. .

Item Description Total

MCOla (Credit) Attachment A of the : ($5,169,850.50)
Original Contract -

MCO1b See Attachment B $7,040,210.75

Total Change Amount: $1,870,360.25

- See Attachment B for 'new ;aj:éjé.

NEW MATERIAL CONTRACT AMOUNTS ~ $7.790,210.75

Acceptance of the terms of this Change Order constitutes full and final settlement of all costs and time associated with this
Change, and Seller agrees to waive all rights to make any further claim arising out of; or resulting from, this Change. Except
as hereby modified, all terms-and conditions of the Material Contract as heretofore modified remain unchanged and in full
force and effect.

IN WITNESS WHEREOF, the parties hereto have executed this Material Contract Change Order by their proper officers
or duly authorized agents this 08  day of May ,20 06 .

Kiewit/FCI/Manson, a Joint Venture _ California Readymix, Inc.

o S 0 Lo b i
CONSENT OF SURETY Required '

Titl
The foregoing Contract change is hereby acknowledged and accepted by the hereinafter named surety, the said surety hereby agreeing that its Supply
Bond applicable to the said Contract shall be and is hereby amended to extend and cover the said Material Contract amount as hereinbefore changed.

\W\QJ\ Q\A& g j Surety Travelers Casualty and Surety Company of America
ATTEST: aAC \& . L) ,
By - :

BRNRRXK (Affix corporate seal) Witness

Title

Lisa A. Ward, Attorney-In-Fact - Title

(Consent must be executed by an officer of the Surety or by a duly ailthorized Attorney - in - Fact.  If executed by the latter, a properly notarized
power of attorney from the Surety showing such authority must be attached hereto.

White copy - Home office; Yellow copy - Subcontractor; Pink copy - Job office; Goldenrod copy - District Office
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MATERIAL CONTRACT CHANGE. ORDER 1 - ATTACHMENT B

SAS Foundations E2/T1 JOB NO. 364-4347

Kiewitl_FCl[Mans_on,'a Joint Venture - CONTRACTOR
- California Readymix, Inc. - SELLER

STATE OF CALIFORNIA DEPARTMENT OF TRANSPORTATION
THE CITY AND COUNTY OF SAN FRANCISCO AND ALAMEDA COUNTY IN SAN FRANCISCO AND OAKLAND FROM
1.3km EAST OF THE YERBA BUENA ISLAND TUNNEL EAST PORTAL.

CONTRACT NO. 04-0120E4 -

Description Quantity u/m Unit Price Total

26,075.00

BI#15(S) - CISS PILE SEAL MIX — 400 KG/M3 175 M3 $149.00 |$

MASS CONC PILE — 300 KG/M3 '

25 MPa @ 56 DAYS 4,073 M3 $14475 |$ 589,566.75
MASS CONC PILE — 300 KG/M3

35 MPa @ 56 DAYS J o924 M3 $151.00 |$ 139,524.00
BI#12(S) - MASS CONC PILE — 400 KG/M3

(RETARDED) ‘

35 MPa @ 56 DAYS | 2657 M3 $151.00 |$ 401,207.00
**SEE RATES BELOW FOR RETARDATION -

MASS CONC » ;

35 MPa @ 56 DAYS | e e B $149.00 |$ 1,307,177.00
Bi# 19(F) - MASS CONC ' O I

35 MPa @ 56 DAYS- LIGHTWEIGHT 2,285 M3 $18450 1§ 421,562.50
NON SHRINK GROUT i T SEP

75 MPa @ 28 DAYS o N &~7,‘2;,9 : M3 o $7g5‘.0 $ 528,525.00
BI#22 - NON SHRINK FIBER REINFORCED GROUT | .. PRI N

75 MPa @ 28 DAYS ‘ jl » 50 M; | $85000 |$ 4250000
ROCK SOCKET MIX (SCC) v $ 158,100.00
ADD FOR LIMESTONE COARSE AGGREGATE $  90,348.50

BATCH PLANT-COSTS

(CONCURRENT WITH 04-012024) ) MO $16,700.00 i
BATCH PLANT COSTS

(NOT CONCURRENT WITH 04-012024) 21 MO $33’4_00'00 . $  701,400.00
CONC DELIVERY BARGES , ,

(CONCURRENT WITH 04-012024) ) BGMO $16,700.00 i

CONC DELIVERY BARGES ,

(NOT CONCURRENT WITH 04-012024) 63 BGMO $33,400.00 | $ 2,104,200.00
ONE TIME_CONC DISPOSAL FEE 1 LS $44,250.00 | $ 44,250.00
8:&;&!\? STORM WATER POLLUTION PREVENTION 1 LS $. 13,360.00 | $ 13.360.00
72 DEGREES DOWN TO 67 DEGREES 3000 \ M3 $7.80 $ ~23,400,00
66 DEGREES DOWN TO 60 DEGREES 5000 M3 $14.45 $ 72,250.00
59 DEGREES DOWN TO 52 DEGREES 5000 M3 $21.00 $  105,000.00
51 DEGREES DOWN TO 47 DEGREES 6000 M3 $27.83 $  166,980.00

Page 1 of 2

MCO1 - Attarhmeaent R (Rev?2) N2 21 DA



, MATERIAL CONTRACT CHANGE ORDER 1 - ATTACHMENT B
SAS Foundations E2/T1 JOB NO. 364-4347

'Kiewit/FCl/Manson, a Joint Venture - CONTRACTOR
California Readymix, Inc. - SELLER

STATE OF CALIFORNIA DEPARTMENT OF TRANSPORTATION
THE CITY AND COUNTY OF SAN FRANCISCO AND ALAMEDA COUNTY IN SAN FRANCISCO AND OAKLAND FROM
1.3km EAST OF THE YERBA BUENA ISLAND TUNNEL EAST PORTAL.

CONTRACT NO. 04-0120E4

Description Quantity um Unit Price Total

BELOW 47 DEGREES -
. UNKNO M3 SEE UNKNOWN

($27.83 /M3 PLUS $2.25/M3 PER DEGREE) WN DESCRIP.
2 HOUR CAST TIME (4 HOUR HOLD) 557 M3 $0.00 .
4 HOUR CAST TIME (6 HOUR HOLD) Jd 500 M3 $6.75 $ 3,375.00
6 HOUR CAST TIME (8 HOUR HOLD) 500 M3 $8.75 $ 4,375.00
8 HOUR CAST TIME (10 HOUR HOLD) i 550 M3 $13.00 $ 7,150.00
10 HOUR CAST TIME (12 HOUR HOLD) . 7. 550 M3 $17.80 $ 9,790.00
DEDICATED BATCH PLANT » 175 HR $167.00 |$  29,225.00
CONCRETE DELIVERY BARGE (EACHCDB) | 450 | HR $11300 |$  50,850.00

Prices are firm until 3/31
Overtime charges will be

Batch Plant O/T Charge will be concurrent wnth 15‘ CDB OfT Charge at start and last CDB o/T Charge at end of pour.

O/T Charges will be computed for hours before 0600 — from % hour before ordered delivery time for the placement to
when the last CDB is doqked at the plant (after 1800). :

Overtime hours are those outsude of 0600 to 1800, Monday through Friday.

Quantities are approximate. Final costs will be based on actual quantities.
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: INVOICE

437511

i,

California ReadyMix, Inc
A /l:emex COMPANY

For Tlistomer Service Call:

(916) 941-2800
Territory Manager: VAN NEST, JAMES N

au

3 Barges-December

Payment is due and payable on or before the last day of the month following the
month of the invoice date. A service charge not to exceed the maximum allowed by
laws applies on unpaid invoice amounts beginning the 1st day of the month
following due date and daily thereafter until paid in full. All sales are subject to
CEMEX Construction Materials, L.P. standard and general terms and conditions.

ORIGINAL

3.00 | SV |DELIVERY BARGES COSTS

RELATED TO DQCUMENT SALES ORDER®7022648
PURCHASE ORDER NUMBER :

Page

CEMEX Inc. P.O. Box 30710 0
San Francisco, CA 94160-0710

Invoice Number : 2698081
Invoice Date: 12/14/07

NIEPRICES] FO
33,400.00 100,200.00

SALES TAX
TOTAL ($) 100,200.00
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g INVOICE

acy e o s 4G
Ty Califomia Re MIX. Inc San Francisco, CA 94160-0710
A /l:ﬁmﬁx COMPANY

For Tustomer Service Call:

(916) 941-2800

gy

Territory Manager: VAN NEST, JAMES N : Invoice Number : 2698080
Invoice Date: 12/14/07

30070258 : - 31225550 34179549
KIEWIT-FCI-MANSON A JT VENTURE BAY BRIDGE E2/T1 FOOTINGS
220 BURMA ROAD BAY BRIDGE E2/T1 FOOTINGS ND
OAKLAND,CA, 94607 SAN FRANCISCO,CA, 94102

NF U SGRI
437511 1.00 L SV | BATCH PLANT COSTS 33,400.00 33,400.
Batch Plant Costs - Ddcember

RELATED TO DQCUMENT SALES ORDER$7022647
PURCHASE ORDER NUMBER :

PAYMENT TERMS SUBTOTAL ($) 33,400.00
Payment is due and payable on or before the last day of the month following the SALES TAX
month of the invoice date. A service charge not to exceed the maximum allowed by TOTAL ($) 33,400.00

laws applies on unpaid invoice amounts beginning the 1st day of the month
following due date and daily thereafter until paid in full. All sales are subject to
CEMEX Construction Materials, L.P. standard and general terms and conditions.
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SAS Foundations E2/T1

K

T a9 Y xw o

A

Z4

22

77
(7
R
17
Qﬂ" 20
2

(

H 22ereng "

k23

gl
25
%

67
29

¥

oy

.5

I C

y 29 ONGrueny ANALTSLS

Pl Duration

T1 - Fab Perm Casi

T4 - CIDH Piling

T1 - Fab Ftg Box

T1 - Pile Weldin,

T1 - Concrete Work

IEZ - Fab Piling
E2 - CISS Piling

Position

CIDH Supt
CISS $upt

CIDH. Night Supt
JE2Supt

T1 Supt -
Jwetd-supt -
Proj Engr

Planning Engr-Fiys v

o .
Planning Engr-Weid* ¥/
CDHEng . Y

CISS Engr .« 4

Weld Engr v/

Office Engr
Schedule Engr

PMEngr -

T1 Engr

JPier Cone Eng:

WDC Engr-

’Iaus Mar ~

Payroli/Act ng

Comp Mgr *

Safety Supv'

lac Mar
v

WQCM -«

\4\'\\ N NS N s

QC Clerk -

S

{summer interns

MJ.S. q On

I SPPE AV



"

September 28, 2006 Serial Letter: KFM-LET-000200

California Department of Transportation
SFOBB - E2T1 Project

333 Burma Road

Oakland, CA 94607

Attention: Pedro Sanchez

Reference: SAS E2/T1 Foundation Project
Caltrans Contract No 04-0120E4
KFM Job No. 364/4347

Subject: CCO#41 - Time Impact Analysis #2
Incorporation of ISD Resolutions into Revised Contract Drawings
Dear Pedro:
As required in Special Provision Section 10-1.09, Progress Schedule, KFM is submitting Time Impact
Analysis #2 which illustrates the effects of incorporating the ISD resolutions into the Contract Plans

and proposes a mitigation measure. Please review the provided information and respond.

If you have any comments or questions, please contact this office.

Sincerely, ' : :
KIEWIT/FCI/MANSON, a JV

Lee Zink .
Project Director

cc: file

220 Burma Road, Oakland, CA 94607 « PO Box 23223, Oakland, CA 94623
Phone (510) 419-0120 * Fax (510) 832-1456 .

AN EQUAL OPPORTUNITY EMPLOYER



Time Impact Analysis #2

Incorporation of Integrated Shop Drawing Resolutions into Revised Contract Drawings

Special Provision Section 5-1.0105, Integrated Shop Drawings (“ISD”) is a unique
specification for the E2/T1 Contract which requires the contractor to 1) demonstrate
compatibility of embedded items within the concrete, 2) identify and eliminate
interferences and 3) document conflicts and propose changes. This work is to be
documented in tabular form and illustrated isometrically for final submittal to the
Engineer for a 28-day review and approval. However, there is no specified mechanism
that provides for the incorporation of these identified resolutions into the contract plans.

The specified ISD effort was completed and submitted to the State on May 31, 2006.
Final approval of the ISD was received on June 27, 2006 in State Letter #1448. KFM
requested the issuance of revised contract drawings and the issuance of a Contract
Change Order twice, once on June 2, 2006 in KFM letter #166 and again on June 29,
2006 in KFM letter #172.

Over the course of July, KFM and the State had multiple discussions regarding the need
for revised contract drawings to communicate the incorporation of the ISD resolutions
into the contract. In order for the project to move forward, it was decided that parallel
paths would be pursued by both KFM and the State to ensure drawings were completed.
Contract Change Order #41 would address this extra effort.

KFM enlisted the services of Norcal Structural to complete “Coordination Drawings” to
illustrate the changes. Concurrently, TY Lin would draft revised contract drawings to do
the same, as requested by the State.

Norcal Structural began work in earnest on August 2, 2006. Their estimated time of

completion was 10 weeks (10/11/06) for the T1 footing and 14 weeks (11/08/06) for the

E2 footing and pier. This added work resulted in a critical delay to the project of -56

days along the E2 footing path, a -50 day delay along the T1 footing path and a -26 day
:delay along the E2 pier path. :Please see attached schedule, TO2A, for details.

State Letter #1810, dated September 5, 2006 directed KFM to stop all work on the
“Coordination Drawings”. The State then provided revised contract drawings on
September 13, 2006 as an attachment to State Letter # 1869. The effects of this on the
Project CPM were positive. All of the above described negative float paths were reduced
as shown in the table below.

Activity Description “Before” Schedule “After” Schedule
E2 Footing : -56 0

E2 Pier ‘ -26 30

T1 Footing ' -50 -22




The current delay to the project along the T1 footing path is solely a result of the ISD
process and the subsequent issuance of revised contract drawings on September 13, 2006.
The 78-day effort from approval of the ISD until issuance of revised contract drawings
has resulted in a 22 day delay to contract completion. Please see attached schedule,
TO02B, for details.

As a mitigation measure, KFM proposes to maintain the original March 31, 2008 contract
completion date and reduce the early completion period from 100 days to 78 days or
January 13, 2008 while maintaining the full early completion bonus of $5 million. Please
see attached schedule, T02C, for details. Note that cost associated with the proposed
mitigation measure may include extended labor, equipment and escalation.
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006201 JAN 0 6 2008

December 29, 2004.

DISPUTE REVIEW BOARD
State of California - Department of Transportation

Contract Number 04-012024 - East Span Skyway Project

Mr. Douglas Coe, P.E. Mr A.T. Skoro *»~
Resident Engineer Project Director
Department of Transportation  Kiewit/F CI/Manson, A JV
SFOBB Skyway Project 220 Burma Road

345 Burma Road Oakland, CA 94607
Oakland, CA 94607

Gentlemen,

Re: Contract Number 04-012024
Protest of CCO #107 Supplement 2
Dispute Review Board Recommendation
Transmitted herewith is the hard copy of the Dispute Review Board’s unanimous
Recommendation to assist the parties in the resolution of Dispute No.3 ~ Contractor’s Protest of
CCO #107 Supplement 2. This recommendation was transmitted electronically to the parties on
December 29, 2004.

The DRB has diligently reviewed the information provided to it, has deliberated over the issues,
and agreed unanimously to the Findings and Conclusions and the Recommendation submitted
herewith. Your attention is drawn to the requirements of Section 5-1.12 DISPUTES REVIEW
BOARD of the Special Provisions, regarding requests for Clarification and/or Reconsideration,
as well as DRB notification as to whether or not the dispute has been resolved. The date when
the various specified time periods begin to run will commence on January 10, 2005, by which
time you should be in receipt of the attached signed hard copy of the Recommendation.

Sincerely,
SKYWAY.BAY BRIDGE F
Warren M. Bullock oA 1. b 0 CO/I08 364-3726
DRB Chairman ROUTED BY D O ] NO. 04-012024
’0-‘\9 S SPECIAL NOTES:
INTERNAL KFM COPIES 70,
cc

Mr. F.Graebe, DRB Member
Mr. R. Lewis, DRB Member A\EXTERNAL COPES TO: 7
Mr. R. Bacani, Caltrans DRB Program Manager LSCANNED:( Y )N FiLep 7g: f
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DISPUTE REVIEW BOARD
State of California-Department of Transportation
Contract Number 04-0120024- East Span Skyway Project
Dispute No. 3 — Contractor’s Protest of CCO #107 Supplement 2.
Hearing Dates: November 4 & 19, 2004

Hearing Attendees: Caltrans Representatives:
Peter Siegenthaler,
Douglas Coe
Don Ross
Dan Ambuhl
David Salliday 11/04/04 only
John Tapping 11/19/04 only
Patrick Treacy 11/04/04 only

Contractor Representatives:
Tom Skoro
Chris Villa
John Hassard

BACKGROUND

The east Span Skyway Project consists of two superstructures (Eastbound and
Westbound) consisting of a total of 452 precast concrete box girder segments utilizing
balanced cantilever construction for a total of four rigid frames including fourteen piers
per superstructure. The substructure includes steel box/reinforced concrete footings
supported on cast-in-steel shell concrete piles.

The California Department of Transportation (hereinafter referred to as the “State”,
“Department”, or “Caltrans”), awarded the East Span Skyway Project (Contract Number

. 04-012024) to Kiewit/FCI/Manson, JV, (herein referred to as “KFM”, or “Contractor”),

on January 17, 2002.

DISPUTE

Prior to commencement of construction of the precast concrete segments the
contract requires the contractor to submit working drawings to the Department for its
approval. The contract Special Provisions at Section 10-1.29, “Furnish Precast Concrete
Segment”, require the contractor to prepare composite placing (working) drawings to
scale and in sufficient detail to show the relative position of all items that are to be
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During preparation of the composite plans for the first cantilever, (E1 2E), conflicts

- were identified between various embedded items such as post tensioning ducts,

reinforcing steel, access openings and deck drains. The Contractor submitted Notice of
Potential Claim #3 on September 20, 2002, claiming that the conflicts had significantly
impacted composite drawing production and caused delays to submission of the shop
drawings. The Department saw merit in this claim and became proactive in the resolution
of this issue. The solution was to bring the Designer and the Contractor together in one
area, (Mission Control) working to resolve and mitigate design conflicts. CCO’s 26 and
32 provided compensation to the Contractor, for the establishment of Mission Control,
and for the extra work in preparing the composite drawings. Despite the implementation
of Mission Control, the completion of the composite drawings for the first cantilever,
EI12E, were disrupted. This disruption impacted segment casting, and ultimately delayed
project completion.

KFM submitted time impact analyses (TIA’s 3-6) quantifying the delay, and the
Department and the KFM subsequently agreed on the days of project delay at 49 working
days. The Department then issued CCO’s 107 S 0 (March 12, 2004) and 107 S 1 (also
March 12, 2004) to provide for extensions of contract time in accordance with Section 8-
1.07 “Liquidated Damages”, of the Standard Specifications, namely, 18 working days
under the former CCO and 31 working days under the latter. These two CCO’s also
provided for compensation to KFM for Time Related Overhead (TRO) at the Contract
Item Price of $208,000 per day for the 49 working days of contract delay agreed to by the
parties, for a total of $10,192,000.

CCO 107 S 2, was issued unilaterally by the Department on September 9, 2004, to
compensate KFM for delay damages for extended equipment costs, in the amount of
$1,670,697, in accordance with Section 8-1.09, “Right of Way Delays”, of the Standard
Specifications.

The Contractor protested CCO 107 S 2 on September 24, 2004, stating that it
“failed to address extended direct supervision, extended staging area and land rental,
price escalations, subcontractor and vendor damages, and other damages to contract item
work due to the delay.” KFM further protested that the payment of $1,670,697 for
extended equipment did not provide for an equitable adjustment for the extended ?
equipment for multiple reasons, some of which were spelled out in its September 24,
2004 letter of protest .

KFM had previously referred this matter to the DRB by letter dated August 5,
2004, wherein the Contractor indicated that the parties had, in the past several months,
attempted to reach agreement on compensation for the damages resulting from the
agreed-upon 49 working day delay, but had been unsuccessful.

CONTRACTOR’S POSITION

KFM is entitled to an equitable adjustment of compensation due to changes ordered
by the State. In response to NOPC #3, the State issued CCO #32 “Mission Control’ to
direct KFM to perform additional construction engineering to resolve design conflicts.
CCO #32 deferred the consideration of time and related impacts, with such consideration
to be provided under the “Changes” clause of the contract. The additional work necessary
under CCO #32 caused a delay to contract item work, as well as project completion. An
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equitable adjustment of compensation for damages due to this delay, must be determined
under Section 4-1.03 “Changes” of the Standard Specifications.

To compensate KFM for the time associated with the agreed upon 49 WD project
delay, the State issued CCO 107 and CCO 107 Supplement 1. The CCO did not
compensate KFM for the damages to contract item work as a result of the delay, but
again deferred the consideration of these damages. The State then issued a unilaterally
approved CCO #107 Supplement 2 that claims the compensation provided was ‘full and
final compensation for all direct, indirect, and all consequential costs except for labor
escalation”. The compensation provided by this CCO fails to include or address extended
direct supervision, extended staging area and land rental, price escalations, subcontractor
and vendor damages, and other damages to contract item work due.to the delay. These
damages stem from State ordered changes that delayed project completion and KFM is
entitled to recover these damages under Section 4-1.03 “Changes”, and as provided under
Section 8-1.07 “Liquidated Damages”, of the Standard Specifications. The CCO as
unilaterally approved indicates thé compensation of $1 ,670,697 provides payment for
extended equipment due to 49 working days delay. KFM disagrees that this amount
provides for an equitable adjustment for the extended equipment for a number of stated
reasons.

By issuing this CCO, the State has precluded KFM from the recovery of all
damages due to the delay. The State’s actions are not in conformance with Section 8-1.07
“Liquidated Damages” of the Standard Specifications and are in violation of California
Public Contract Code (PCC) Section 7102. Section 8-1.07 states the following :

“Except for the additional compensation provided for in Section 8-1.09 “Right
of Way Delays”, and except as provided for in Public Contract Code Section
7102, the Contractor shall have no claim for damages or compensation for any
delay or hindrance.”

Since a State ordered change is clearly not a “Right of Way Delay”, this provision
also allows for additional compensation as provided for in PCC 7102 for delay damages.
PCC 7102 states in its entirety:

“Contract provisions in construction contracts of public agencies and
subcontracts thereunder which limit the contractee’s liability to an extension of
time for delay for which the contractee is responsible and which delay is
unreasonable under the circumstances involved, and not within the contemplation
of the parties, shall not be construed to preclude the recovery of damages by the
contractor or subcontractor.

No public agency may require the waiver, alteration, or limitation of the
applicability of this Section. Any such waiver, alteration, or limitation is void.
This section shall not be construed to void any provision in a construction
contract which requires notice of delays, provides for arbitration or other
procedure for settlement, or provides for liquidated damages.”

The contract provisions cannot be interpreted in such a way so as to prevent KFM
from recovering damages for a delay that meets the following conditions;
1. Caused by the State
2. Unreasonable under the circumstances
3. Not contemplated by the parties.
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The delay at hand clearly meets these conditions. The delay was caused by the
State ordered changes in CCO #32. Any State caused delay to the critical path of the
Project is unreasonable. As stated in the preamble to CCO#32, the parties had not
contemplated the change or the delay at the time of contracting, “ You are directed to
make the following changes from the plans and specifications or do the following
described work not included in the plans and specifications for this contract.”
State ordered changes delayed the Project. KFM is entitled to compensation under
the “Changes” clause for damages stemming from the delay. By issuing CCO #107
Supplement 2 unilaterally, the State has prevented KFM from recovering delay damages.
The State’s actions are in violation of PCC 7 102. :
The State has:
1. Misapplied the “Right of Way Damages”
2. Not followed the CPM Schedule specifications to measure impacts
3. Broadened the Time Related Overhead (TRO) specifications to
include impacts directly attributable to contract item work.

In its position papers KFM requested the DRB to consider and provide
recommendations on the following issues that are preventing settlement of this dispute:

1. For State ordered changes, such as CCO #32, concurrence that the
compensation payable to KFM for consequential delay damages should be
determined under the “Changes” clause of the Contract, and that the
provisions for “Right of Way Delays” are not applicable.

2. Where the State has agreed to a 49 WD time extension, concurrence that
the impacts of a delay should be measured in accordance with the
“Progress Schedule (Critical Path)” provisions of the Contract, and that
KFM is entitled to compensation for Project resources on the critical path
that would necessarily be extended by the same 49 WD.

3. For the other damages to contract item work, such as extended
supervision, facilities, staging areas, price escalations, and subcontractor
and vendor damages, concurrence that these elements are not to be
considered as included in TRO under the Contract, and that KFM is
entitled to compensation for these damages.

DEPARTMENT’S POSITION

Both parties agree that the project was delayed because of ordered changes to
drawings, and that a time extension was granted in accordance with Section 8-1.07
“Liquidated Damages,” of the Standard Specifications. CCO 107 and CCO 107 S1,
which extended the Contract completion date by 49 working days and compensated the
Contractor with 49 days of TRO, was issued in accordance with Section 8-1.07.

The Contractor and the Department disagree on the manner in which additional
damages, or compensation, i.e., for extended equipment or supervision, is calculated
during an owner caused delay. Section 8-1.07 stipulates that the Contractor shall have no
claim for damage or compensation for any delay or hindrance except for the additional
compensation provided in Section 8-1.09, “Right of Way Delays,” and except as
provided in Public Contract Code (PCC) 7102. In this case, the PCC 7102 is nof
applicable, as the contract does not litnit the Contractor solely to an extension of timei
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CCO 107 and associated supplements have provided $11,862,697 in additional
compensation for the delays. The delay damages allowed for in the contract are clear and
unambiguous.

Therefore, Se¢ ~1.07 limits any additional compens

D¢ 3 .
In addition to the extended time related overhead compensation, delay damages are
provided in accordance with the provisions outlined in Section 8-1.09 which states in
part: “If through the failure of the State to acquire or clear right of way the Contractor
sustains loss which could not have been avoided by the judicious handling of forces,
equipment and plant, there shall be paid to the Contractor that amount that the
Engineer may find to be a fair and reasonable com ensation for that part of the
Contractor’s loss, that, in the opinion of the En ineer, was unavoidable, determined as
Jollows: Compensation for idle time of equipment will be determined in the same manner
as determinations are made for equipment used in the performance of extra work paid for
on a force account basis as provided Jor in Section 9-1.034(3), “Equipment Rental,”
with the following exceptions:

1) The right of way delay factor for each classification of equipment shown in the
Department of Transportation publication entitled Labor Surcharge And Equipment
Rental Rates, which is a part of the contract, will be applied to that equipment rental
rate.

Actual loss shall be understood to include no items o ense other than idle time o
equipment and necessary payment for idle time of workers cost of extra moving of
equipment will be determined as provided Jfor in this Section 8-1.09 and compensation for
idle time of workers will be determined as provided in Section 9-1.03A4(1) “Labor,” "and
no markup will be added in either case for overhead and rofit. (Emphasis added).
This portion of the specification clarifies that no additional compensation will be afforded
for time extensions.

The Contractor was provided fair and reasonable compensation in accordance with
the above listed contract provisions. The delay period was extended to the revised end
date thus incorporating the Contractor’s entire fleet of equipment that would have been
on-site longer. The delay period was not limited to the time the casting was delayed
which would have significantly reduced the Contractor’s fleet of equipment to only a few
pieces. ‘

Right of way delay factors were not used for equipment that could not be turned off
during the delay period. However, right of way delay factors were appropriately applied
to equipment, such as casting beds and SLEDS, which were not operating during the
delay period. CCO 107 S2 not only compensated for the future extended equipment
durations and useage, but also provided for the full cost of ownership as determined
through the Department’s “Labor Surcharge & Equipment Rental Rates (Cost of
Equipment Ownership).” This publication states in part, “The Jfactor has been calculated
to include the ownership costs without including operating costs. The Right of Way Delay
Factor recovers all the contractor’s non-operating costs in an eight hour day.”

Extended durations for equipment resource were evaluated using the agreed
“before” delay schedule (TO3A- December 02) and an “after” delay schedule (C3Go-
July 03). These schedules were chosen because they fully capture the casting delay event




SS 4-1.03, that the Contractor is therefore automatically entitled to the operated
equipment rental rate for all the impacted equipment for the entire 49 day delay period.

The Board acknowledges that some additional operating hours may occur with
some of the equipment during the increased duration it will be required to be on the
project due to possibly inefficient usage, particularly, for example, at the pre-cast yard as
the day-to-day uncertainty of the extent of the delay was occurring. However, the Board
believes once the delay has been recognized and quantified, it is not likely that the
“production” equipment would be operated additional hours to do the original scope of
work over the extended period caused by the delay, and that the idle equipment rate with
the delay factor applied, is appropriate compensation for the actual damages for such
equipment. This is consistent with the Contractor’s obligation to mitigate the delay
damages. The Board also recognizes that there are specific exceptions to this where
equipment is utilized to “service” various production functions and must remain
operational and can not be removed or “parked” during the extended duration caused by
the delay. Possible examples of such service equipment that must remain operational
during the extended period would be the floating and marine equipment, service cranes
including the tower cranes, K-rail in service, pumps, various safety equipment, generators
and utilities, light plants, to name a few. The Board believes such service equipment
should be paid for at the full operational rate without application of the delay factor to
reflect the actual damages of the delay.

To the extent that the 49 working day extension was intended to include the impact
of doing any of the extra work required in making the changes to the work necessary to
eliminate the conflicts in the segments, a fully operational rate would be appropriate for
the equipment directly involved in executing this extra work. Further, if the changes to
the segment composite drawings caused any measurable inefficiency to the work, this
could cause the equipment involved in that work to be operated more hours than planned,
and justify compensation to the Contractor for such inefficiency at full operating rates for
the additional time. However, the Board notes again that the Contractor has the burden
of proving that inefficiency has occurred or will occur, to substantiate its damages as a
consequence of any State directed changes under the contract.

Miscellaneous Equipment Issues

Maintenance & Service Equipment

The Board believes that equipment used for maintaining and servicing the
equipment on site should be included at idle time (ownership) rates for significant delay
periods such as this 49 working day delay to the extent that a fleet or group of equipment
at a specific location is idled (parked) and is paid for at standby rates. Most, if not all, of
the utilization of the maintenance and service equipment is used and allocated under the
operating cost portion of the Caltrans’ Equipment Rental Rate.

The Board recommends that the maintenance and service equipment be paid for at
the standby or ownership equipment rental rate for a portion of the 49 working day delay
period commensurate with the proportion of total impacted equipment that is paid for at
the ownership (standby) rate. In other words, the value at the fully operational equipment
rate of that equipment paid for at the standby rate in the damage claim, divided by the
value of all the impacted equipment based on the fully operational rental rate, would

12



®

establish the portion of the 49 day delay for which the maintenance and service
equipment would be paid for at the standby rate.

Late Delivery of, or Inoperable Condition, of Equipment

In calculating the delay damages for the equipment, the State has raised concern
with equipment that arrived later than originally scheduled or was inoperable for an
extended period after its arrival. No payment for delay damages should be paid for the
period of late arrival unless the equipment remained committed to this project and could
not be utilized elsewhere for the period of the delay.

If any equipment essential to a controlling operation was not available for use for a
period greater than 49 working days later than originally scheduled, a reduced delay
duration for the calculation of damages may be in order for such equipment. However,
the Board notes that once the delay has been recognized, the Contractor retains the right
to adjust its schedule of equipment arrival and equipment assembly in order to utilize the
newly created “float” caused by the State’s delay. Also, the fact that upgrades or
improvements were installed to some equipment, does not necessarily mean it could not
have been operated earlier, had this been required.

_ Stockton Precast Yard Improvements

The Contractor has claimed compensation for the impact of the 49 working day
delay on the Stockton Pre-Cast Yard Improvements. The Contractor’s calculation of
damages is based on the total cost of these improvements at $9,798,838 and utilizes the
Caltrans’ Equipment Rate Formula to develop a daily rental rate which it then applies to
the full 49 working day delay.

It is the Board’s opinion that only materials and equipment that can be
economically salvaged and removed from the premises in a condition that will permit
them to be re-used in an equivalent function as utilized at the Stockton Yard, are

appropriately chargeable as delay damages under the Caltrans’ Equipment Rental Rate 7

Procedure. Potential examples of such materials and equipment are, sheet piling, VJL

structural beams, tim ing, track rail, surface piping, electrical
equipment/transformers, (storage buildingsyand concrete forms, to name a few. The

Board believes that fixed ¥ ments incorporated on and into the real estate such as j \)th(\t’/t'

AC pavement, concrete, re-bar and the labor and equipment spent developing the
Stockton Yard are not compensable under this delay damage claim. The cost of o/
developing and cleaning up this site are fixed cost obligations of the Contractor, paid for M
either under mobilization and/or as a subsidiary obligation of the pre-cast items. In
either case, there is no “time value” for these costs compensable under this delay claim
as an equipment or material rental.
Further, any materials or equipment that revert to the owner under the property
lease agreement and are therefore not salvageable for the Contractor’s benefit are also
not compensable as a delay damage cost.
Also, any facilities paid for under Bid Item No. 7, Time-Related Overhead can not
be compensated for again under this portion of the delay damage claim. See the TRO
Findings for further clarification in this regard.
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Escalation Damages

The Board recognizes that the Contractor is entitled to escalation damages to the
extent that a State caused delay has caused the furnishing of labor, materials, supplies,
and services to be deferred and thus pushed into later periods of increased rates and
higher prices. While the contract and specifications appear silent on this issue, Public
Contract Code 7102 recognizes the Contractor’s right to be compensated for its actual
damages for State caused delays which result in the escalation of costs.

Nevertheless, the Contractor has the burden of proving and quantifying its
escalation damages. While some escalation costs can be calculated fairly accurately

using\labor contractsXsubcontracts supplier purchase agreements) other escalatiops
can only be estimated, at best. Construction cost indices published by Engineering News

Record (ENR) and various %overnment a%cies= provide information that serve as
e _appropriate guidelines for establishing reasonable estimates of inflation rates.
In general, the Board concurs that the methodology used in the Contractor’s

estimated damages is reasonable, subject to some additional supporting documentation
to confirm the reasonableness of the average annual percentage utilized.

Temporary Suspension of Work

The State argued that under section 8-1.05 of the Standard Specification it had the
right to suspend the work wholly or in part. It stated that if they had taken this action,
the sole remedies to the Contractor for the suspension would be limited to the provisions
and remedies indicated in that section. The Board considers this argument to be moot in
that no such suspension was ordered. Further, any action authorized in the specifications
that could serve to limit the Contractor’s rights under PCC 7102 would be considered
void.

Records and Documentation

The State is entitled to audit the available records necessary to substantiate the
Contractor’s claims and to ensure that the Department’s payments are auditable. This, of
course, includes the Contractor’s escrowed bid documents. The State should limit its
request for documentation to that which is relevant to the issues involved in the claim.
Confidentiality agreements and judicious editing (redacting) of proprietary data not
essential to proving the claim damages are options the parties can use to resolve the
concerns raised at the hearing. However, it does remain the Contractor’s burden to
prove its entitlement and the reasonable damages it claims for this delay.

Subcontractors Delay Damages

Subcontractors delay costs should be treated the same way as the Contractor’s, that [\]\W" 1
is, the same elements of cost. However, subcontractors’ (including lower tier A M“A
subcontractors) claims must comply with Section 5- 1.12, revised page #32, of the XLX
contract Special Provisions and none appear to have done so at this stage.

Profit

The Department in its adherence to SS Section 8-1.09 “Right of Way Delays” for its
calculation of damages for extended equipment provided no markups for overhead and
profit consistent with the wording in this Section. The Department testified that the
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contract was consistent with the Code of Federal Regulations, was bound by them since
) ) the project involves some Federal Government funding, and that the Federal Regulations
exclude profit for delays. The Board requested a copy of the Code of Federal Regulations
@ at the DRB Hearing and subsequently received and reviewed the document. The Board
does not see anything in the Code of Federal Regulations, TITLE 23-Highways, that
precludes an allowance for profit on delay damages under these circumstances. This
document refers to Standardized changed condition clauses and specifically to:
(1) Differing Site Conditions, (2) Suspensions of work ordered by the engineer, and
(3) Significant changes in the character of work.
The Board also requested, received and reviewed Title 48 — Federal Acquisition
Regulations System, Part 31, Contract Cost Principles and Procedures, which were
@ forwarded to it by the Department. This document, as the name implies, refers in detail to
contract cost principles and appears not to address Contractor profit. .
However, the Board is of the opinion that the Contractor is not entitled to any

.~ markup for{profion the delay damages. The delay damages paid to the Contractor
;}7/ pursuant to PCC 7102 should make the Contractor “whole”. KFM should be in the same
O,

financial. condition after the delay as it was before the delay started. (Arguably, the TRO
N- R payments may contain an element of profit which does not fit into the category of PCC
%
1\ \ 7102 delay damages. Since the delay was caused by “changes” in the work, the Bid Item

7, “TRO” payments are appropriate.) .
Profit may be payable as a delay damage if the profit was definite and certain and
was lost as a result of the delay. For instance, if the Contractor had a contract to rent out
O equipment elsewhere for a certain profit, it would be entitled to that profit if the
o ¢ equipment-hire contract had to be canceled due to the delay.

Potential Duplication _

In compensating KFM for the extension of certain indirect costs that are directly
attributable to the furnishing of the precast concrete segments, credit should be given for
the field indirect costs included in markups paid, for any extra w actually performed

@ on the precast concrete segments or concrete panels during’the days of delay. These are
specifically identified in CCO 107 Supplement 0, as March 5, 2003 through March 28,
2003 inclusive and June 4, 2003 through July 17, 2003 inclusive.)

General
The parties posed several questions to the Board in their respective position papers,
and we believe all the questions have been answered in these Findings and Conclusions.

DRB RECOMMENDATION

The DRB unanimously recommends that the parties negotiate an equitable
adjustment to the contract price for KFM’s reasonable actual damages for the agreed
upon 49 working day delay to contract completion, utilizing the guidelines established
under the Quantum section of the Board’s Findings and Conclusions.
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Respectfully submitted:
/ﬂaﬂ( A M&’ 77¢
Warren M.Bullock Fredeick Graebe
DRB Chairman DRB Member

Dated:gé&n—«/ét/ 29 CoOF
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DISPUTE REVIEW BOARD
State of California —Department of Transportation
Contract Number 04-012024 — East Span Skyway Project

RESPONSE TO REQUEST FOR CLARIFICATION OF RECOMMENDATION ON
CONTRACTOR’S PROTEST OF CCO #107 SUPPLEMENT 2.

Dispute Number 3: Contractor’s Protest of CCO #107 Supplement 2
Date of Hearing: November 4 & 19, 2004

The Dispute Review Board’s response to KFM’s request for clarification, dated January
14, 2005, of its recommendation for the resolution of Dispute No. 3 — Contractor’s
Protest of CCO #107 Supplement 2, is as follows:

(1) In general, the Board believes that equipment utilized to service multiple
production operations (or other service operations), such as the tower cranes, that
cannot be removed or parked, and that will be required to be operational for their
respective extended durations, should be paid for at fully operated rates, (either
the established rates or at alternate rates established with appropriate and
adequate supporting documentation), without the application of the “delay
factor”. The only exception would be for equipment that exclusively services
production equipment to which the “delay factor” is applicable. In other words,
service equipment used exclusively to service production equipment should be
treated in the same manner as the production equipment with regard to the
application of the “delay factor.”

(2) The duration used in calculating the delay damages for any equipment for a
controlling operation that arrived on site later or was inoperable for more than 49
working days after it was originally scheduled to be operational, should be
reduced by the number of days such delay exceeded 49 working days. For
example, if a piece of equipment was not available for 59 working days later than
originally scheduled, its delay duration used in the calculation of damages should
be reduced by 10 working days.

(3) The Board refers your clarification request to the special provisions of the
contract at Section 5-1.12, “Disputes Involving Subcontractor Claims”, which
addresses the requirements if a Contractor determines to pursue a dispute against
the Department that includes subcontractor (including lower tier subcontractor or
supplier) claims.

(4) The Board believes that the intent of the contract at Standard Specifications
Section 8-1.07 “Liquidated Damages,” in defining the compensation for any
delay or hindrance, to that provided for in Section 8-1.09 “Right of Way Delays”,
is to preclude the inclusion of profit in such compensation. The DRB found



accordingly. As to extra-contractual recovery of profit as part of delay damages
(Public Contract Code Section 7102), the Board found that for such profits to be
recoverable they must be definite and certain and lost as a result of the delay.
See the example given by the Board in the last paragraph on “Profit” on page 15
of the Recommendation report. In the opinion of the Board, KFM made no
showing of such definite and certain profits lost due to the delay.
Absent the certainty of anticipated profits lost as a result of a delay the DRB
knows of no cases in California where the courts have allowed “profit” on delay
damages.

This response has been discussed, reviewed and agreed upon by all three members of
the DRB, Messrs. Richard Lewis, Frederick Graebe and Warren Bullock.

Warren M. Bullock
DRB Chairman

Dated: January 30, 2005.
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