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Public — Private Partnership [P3]

PROGRAM GUIDE

1. INTRODUCTION/OVERVIEW

The California Department of Transportation (Department) recognizes the benefits of
attracting private sector capital and expertise to participate i ilding transportation
infrastructure through Public-Private Partnerships (P3). such, the Department
intends to partner with the private sector as necessary elop, construct, operate
and maintain additional transportation projects to im ility, accelerate goods
movement, improve air quality, and facilitate California’'s,econo evelopment. The
policy and program intent is to develop a P3 he Department

1.1  California Department of Transportatio
The mission of the Department is to improve
achieved by meeting the following s i

e Provide the safest transportatio
Maximize transportation system
Efficiently deliver quality transporte
Preserve and enhange California's

ty across California. This is

ers and workers.

1.2  Purpose
The purpose of this

p and oversight of P3 activities. To ensure a
nt for staff to know how to pick the right project for P3

P3 website, which | be found at: http://www.dot.ca.gov/p3/ .

1.3 Definition

A public-private partnership (P3) is a comprehensive development lease agreement
formed between public and private sector partners that allows for more private sector
participation than is typically seen in conventional or traditional project delivery method,
like design-bid-build, that is typically used by the Department to deliver projects. The
California P3 authority also allows for two public entities to enter into comprehensive
development lease agreements. The agreements usually involve a government agency
contracting with a private company to design, develop, finance, renovate, construct,

ct Public-Private Partnership Program Guide (Dec 2011) Page 1
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reconstruct, rehabilitate, improve, operate, maintain and/or manage a facility or system.
Through this comprehensive development lease agreement, the skills and assets of
each sector (public and private) are shared in delivering a service or facility for the use
of the general public. While the public sector usually retains ownership in the facility or
system, the private party will be given additional decision rights in determining how the
project or task will be completed. In addition to the sharing of resources, each party
shares in the potential risks and rewards in the delivery of the service and/or facility.

1.4  Elements of Public-Private Partnerships j

P3s have been in use in the United States for many years, afid thousands are operating
today across the globe. As noted in the map below, moré thanhalf of the states in the
country have authorized P3s, and it is widely used as‘@ proven project delivery tool in
Canada.

S
@
*Source: Office of Innovative Program Delivery: Public Private Partnerships

These contractual arrangements between government entities and private companies
for the delivery of services or facilities are used for many applications, including
transportation, water/wastewater, urban development, and delivery of social services
and infrastructure. The resources, skills and capacities of both the public and private
sectors are combined to provide greater efficiency, better access to capital, and
improved compliance with a range of government regulations regarding the environment
and workplace. The public’s interests are assured through provisions in the contracts
for ongoing monitoring and oversight of operations or development of facilities. The use
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of P3s is increasing because they provide an effective tool in meeting growing public
needs, maintain a high level of public control, improve the quality of services, and can
be more cost-effective than traditional delivery methods when implemented
appropriately.

According to the National Council for Public-Private Partnerships, the following basic
components of a P3 are necessary and should be considered to ensure a successful P3
project will be implemented:

e Statutory and Political Environment — The most senio ic officials must be
willing to be actively involved in supporting P3s and a leadership role in their
development. —

e Public Sector's Organized Structure — Once a“partnership. is established, the
public-sector must remain actively involved i project or program.

e Detailed Business Plan (Contract) — carefully developed contract or
Concession agreement will substanti increase the probability of the
partnership’s success.

e Guaranteed Revenue Stream — While the arther may provide the initial
funding for capital improvements, there must besa means of repayment of this
investment over the long term ‘@fithe partnership.

e Stakeholder Support — Various'interest,groups will be affected by a partnership
than just the public officials and the private-sector partner.

e Careful Partner Selection — The "lowest bid* isnet always the best choice for
selecting a partnér.. The "best valug” is critical In a long-term relationship and
successful partnership:

1.5 Program Objectives
The Departments, objectives in implementing a P3 Program are to accelerate and
enhance the delivery ef transpertation projects benefiting the State and its citizens by
utilizing additional available project,delivery methods. For those projects selected, the
Department will determine which ianovative project delivery methods can provide some
or all of the fellowing:

e Leverage,existing funding

e Acceler oject delivery

e Greater coSt certainty

e Transfer prudent risks to private sector

e Capture privdte sector innovation

e Promote life cycle efficiencies

e Create competition to increase value

e Spur economic growth

A P3 Program steering committee will be maintained to guide the development and
implementation of program activities. The membership of the committee will include the
Department’s key stakeholders.
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Caltrans, in cooperation with stakeholders, develops
guidelines and performance criteria.

b

Caltrans/RTA screens and nominates potential P3
projectsto CTC.

General Public Private Partnership (P3) Process Overview

L

b

CTC makes project selections at a regularly
scheduled public hearing based on statutory criteria
of (1) mobility improvements, (2) operation or safety
improvements, (3) quantifiable air quality benefits for
the region, and (4) known forecast demand as
determined by the Department or RTA.

CTC adopts proposal evaluation criteria.

CTC certifies Caltrans' determination of useful life of

BT&H establishes PIAC.

The PIAC researches and collects
data and provides advice on PPP
strategies and best practices.

the project.
T W

Caltrans/RTA prepares RFQ/RFP, evaluates
proposals, and selects winning proposal.

P

Caltrans/RTA negotiates a franchise agreement with
private entity and holds hearings to solicit public

comment on the agreement.

At least 60 days prior to executing the agreement,
Caltrans/RTA sends agreement to PIAC and the
Legislature for comments.

At the request of Caltrans and
RTASs, and through an executed
agreement, PIAC provides advice
regarding infrastructure
partnership suitability and best
practices and procurement-related
services. PIAC may charge for
these services.

.

Caltrans/RTA shall consider comments from PIAC
and the Legislature. Caltrans/RTA retains sole
authority to execute the agreement.

W U

Caltrans/RTA executes concession agreement with
private entity and regularly inspects facilities.

>

Caltrans and L egislative Analyst to cooperatively
submit annual report on the progress of each project
and the operation of the resulting facility.

-

EE
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2. AUTHORITY

2.1  Statutory Authority

On February 20, 2009, Governor Schwarzenegger signed Senate Bill Second
Extraordinary Session 4 (SBX2 4) Chapter 2, Statutes of 2009 (Cogdill), which
established the legislative authority for the Department and regional transportation
agencies (RTASs) to enter into an unlimited number of P3s and deleted the restrictions
on the number and type of projects that may be undertaken. Among other things, for
transportation, the law:

e Establishes the Public Infrastructure Advisory Comfission (PIAC), within the
Business, Transportation and Housing (BT&H) Agency, te, advise the Department
and RTAs in developing P3 transportation projects.

e Vests responsibility with the California Tr ortation Cemmission (CTC) to
oversee the process of approving projectsfor P3s.

e Requires the Department or a regional transportation entity to submit,.asproposed
Agreement to the Legislature and the t 60 days in advance of
executing the final Agreement, and to h east one public hearing for
purposes of receiving public comment.

e Provides the Legislature with ortunity to submit written comments about a
proposed Agreement to the De or a RTA prionto the end of the 60-day
review period.

e Provides that the leased facility must at@ll times besowned by the Department or
the RTA, as ap and mustirevert to the Department or the RTA at the
expiration of th

out charg
The current P3 authori [ n Janu:& 2017.

2.2  CaliforniaTransportation Commission (CTC) Resolution G-09-13

The California Transportation “Cemmission (CTC) passed Resolution G-09-13 on
Octeber 14, 2009. SBX2 4 authorizes the CTC to select and approve each P3
transportation project through the‘adoption of a resolution at a regularly scheduled CTC
meeting. approving a project, the CTC will conduct a public hearing on the
project as a s uled meeting agenda item. The CTC's P3 project approval will
include, but not b ited to, the project description and scope; the project location; the
project financial pla cluding financial risks; the determination of useful life; and the
criteria used for evaluation, if based on qualifications and Best Value in selecting
contracting entity.

The CTC will approve a P3 project only if it determines specific findings, as identified in
Resolution G-09-13. The CTC will consider approval of a P3 project only when the
Department or RTA has prepared and submitted a Project Proposal Report (PPR). The
PPR and request for P3 project approval will include or make reference to the
description and location of the project; the project financial plan including, but not limited

:t Public-Private Partnership Program Guide (Dec 2011) Page 5
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to, tolls and User Fee revenue forecasts and commitments of state or local funds; the
basis of the Department or RTA for finding that it would be in the public interest to
implement the project through a P3 Agreement; the Department or RTA’s estimate of
the extent to which the project will be designed to achieve each of the performance
objectives identified in Resolution G-09-13; forecast of travel demand; the terms of the
draft Agreement associated with the project; the criteria used for evaluation, if based on
gualifications and Best Value in selecting contracting entity.

The CTC does not approve or execute the final Agreementi™“However, the CTC's
expectation is that the final Agreement executed by the" Department or RTA will
implement the project as approved by the CTC. After the®CTCihas approved a project,
it will have no further role in reviewing or approving. changes to the project or the
Agreement except at the request of the Department@OnRTA.

Guidance: Specific requirements and conditions of the CTC can be found in CTC

Resolution G-09-13, which is attached as Appendix B.

3. Project Selection

The selection process for P3 projects hasto reflect'the ebjectives of the P3 Program in
meeting the Department’s Strategic goals and mission.) Project selection should lead to
opportunities for inngvation in'deésign, construction, operation, maintenance, or financing
of the transportation infrastructure. 1t should allow staff to rationally identify projects for
which private investment would fuifill a critical financial need to complete a project; and
among other.things, the seléction proecessishould call out projects for which a business
case demonstrates that a P3 ean deliver the Best Value to the traveling public. In
projectéselection, analysis, of potential projects will be performed to identify the following
attributes.

3.1 Projeet Attributes

Consistency with Statewide Transportation The Department will consider whether or not a
Plan project is included in an adopted statewide
transportation plan or program.

Network Continuity Considerations Network continuity considerations for a project
will include its potential to function as an
integral element of an overall network,
including its potential to enhance multimodal
aspects of a transportation network

ct Public-Private Partnership Program Guide (Dec 2011) Page 6
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Constructability

Congestion Relief Potential

Potential Safety Impacts

Social Impacts

Environmental Impacts and Status

Project Revenue Potential

Constructability will be evaluated based on a
number of factors such as potential conflicts
with existing facilities or developments,
constraints due to topographic features or
environmental issues, problematic
geotechnical conditions, the ease of facility
maintenance, the glikelihood of multiple
construction phafthat would significantly
increase the pro]ect costs and schedule, the
presence of sufficienticonstruction access, and
maintenance of traffic'during construction.

This #assessment  will consider a project’s
potential to increase or decrease congestion
on<an \adja(;t vicinity, either by providing
additional, cépacity or expanding the modal
options.

%This assessment will be based on general

Observations of‘existing conditions within the
vicinitynof the proposed project and on the
géneral nature’of the proposed improvements.

This evaluation will consider the general
magnitude of right-of-way required, potential
relocation of residences and/or business,
poise, disruption during construction, aesthetic
impacts on  adjacent property and
environmental justice, the social impacts of
tolling, and other similar issues.

This evaluation is to determine if any previous
environmental studies have been conducted
for a project and, if so, the status of these
assessments; to identify any potential
environmental impacts of a project; and to
determine the ease of providing for mitigation
of these impacts.

The revenue screening for a project will
consider revenue amounts projected over the
anticipated project term. Only revenue
amounts projected based on credible revenue
studies will be considered.

:t Public-Private Partnership Program Guide (Dec 2011) Page 7
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Toll Operations Viability This assessment will consider the practicality
of implementing tolls on a project.

Project Costs This information will be used to help assess
the project’'s financial feasibility. Project cost
considerations will include facility construction
costs, toll system construction costs if
applicable, facility operations and maintenance
costs for the term of project.

Financial Feasibility The financial fe ity séreening will be based
on a credible financial study utilizing typical
financial structures. Considerations will include

Stakeholder and Public Acceptability The nt will consider sthé existing

mitigate am} opposition.

Attractiveness to the Private Sector or any projecthmoying forward, it will be
critical to package a project in such a way that
maximizes,competition from the private sector
while achieving the Department’s goals and

objectives for the project.

3.2 Screening and S )
The following is a metho identifying projects suitable for P3 delivery and the
type of P3 most Suitable forseach project. The P3 project screening methodology

involvesfa four-step evaluation‘process, as described in the sections below.

The initial step of the project selection process would involve the “Project Sponsor’s”
(Department or RTA, or @& combination thereof, collectively referred to as Sponsor)
submission o oject data request form. The information provided in the project data
request form sh be isufficient for the Sponsor to evaluate a project in accordance

Guidance: A copy of a draft project data request form can be found in Appendix C.

:t Public-Private Partnership Program Guide (Dec 2011) Page 8
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3.2.1 Project Suitability

The first step of the project screening process consists of evaluating each project in
terms of its suitability for P3 procurement. The project suitability criteria are largely
objective and would be standardized across the P3 Program. This first step requires
analysis of the factual characteristics of each project and should facilitate a critical
evaluation regarding whether a project is generally suitable for P3 project delivery.
Accordingly, completion of the suitability assessment could eliminate from consideration
any projects with obvious fatal flaws that would make them incompatible for delivery
under the P3 Program. yi

Basic requirements are that (i) construction cost for identified projects should begin at
$250 million and higher, and (ii) projects should have efvironmental documents (Project

Approval & Environmental Document) completed orauithin\18 months ef completion.
N

Some of the attributes to consider in determiningyproject suitability are:

Attribute Factors to Consider
POTENTIAL FOR VALUE e Life cycle cost efficiencies
ADDED o sh flow management

e 'On-time, within-budget delivery
Does private sector ¢ Innovative ideas for design, construction and
involvement suggest potential Operations & Maintenarice (O&M)
for value added? ¢ Integration and coordination issues

o Efficient risk allocation
INSTITUTIONAL ‘ e Projectis,in the Department’'s 20-year plan / RTA
PREPAREDNESS long-range transportation plan

e Clearinternal decision-making structure
Is the Department/RTA e Clearwork allocation
capable of obtaining e Adopted rules and regulations
institutional preparedness prior e Dedicated capable P3 staff and consultant team
to start of project e Adopted conflicts of interest policy
procurement? e Local political support / consensus on project and

alternative delivery
e Adopted standard form P3 documents

PROJECT MATURITY e Status of environmental clearance and major permits
e Status of preliminary engineering

Is project development at a e Sufficient design to permit price and completion date

stage that is suitable to start / guarantees but not so far advanced to preclude

use P3 procurement? private sector innovation

e Status of site characterization, geotechnical
investigations, etc. for estimating and allocating risks

e Status of third party agreements

e Proposed project schedule

:t Public-Private Partnership Program Guide (Dec 2011) Page 9
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Attribute Factors to Consider
MARKET INTEREST e Favorable investment environment
e Competitive interest from industry
Will the project be attractive to o Feedback from industry
the industry?
FINANCIAL FEASIBILITY ¢ Level and reliability of public funding commitment /
cash flow
Does a preliminary financial e Opportunity / need for privaté equity or debt
feasibility analysis indicate that e Decisions regarding tolling'(i.e. are funds needed
the project is suitable for from tolling?)
private financing? e |If fully funded, cang/alue be recovered by redirecting

allocated fundsde, other projects?
¢ Financial mafket conditions

PROJECT SCOPE ¢ Comparison of project scope alternatives

e Constractiomeost (preferable if between $250 million
Is the project scope suitable to $1.5 billion)
for P3 delivery? e Project complexity,including whether there are any

significant design /'€éonstruction constraints

e ‘Approach to O&M, including_ integration with existing
roadway.systems

o Other project characteristics that make it particularly
appropriate for a P3

It is expected thatthis evaluati%step in the sereening process would be fairly
expeditious and not require significant resources to perform. A review and
determination by,the Department’socal district office will be conducted on a periodic
basis as determined by.the P3 Program.

Guidance: Additional information about project suitability criteria is attached as

Appendix D.

emme—. m— “

3.2.2 Project S%ection

This step of the project screening process requires assessing whether a P3 delivery
method would bettér achieve project-specific objectives when compared to traditional
delivery methods. This involves a comparison of the various delivery alternatives
including P3s and traditional design-bid-build (DBB) or design-build (DB) to identify (i)
advantages of pursuing a P3 delivery method, and (ii) which type of P3 is best suited to
deliver the project and reduce lifecycle costs. The analysis would require
determinations of the project scope, expected risk allocations, and quantification of
procurement options. It would also require evaluation of qualitative factors.

:t Public-Private Partnership Program Guide (Dec 2011) Page 10
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It is expected that this part of the screening process would require commitment of a
reasonable amount of time and resources to prepare a comprehensive financial
analysis and a business case evaluating quantitative and qualitative factors to
determine financial feasibility and comparison of reasonable delivery alternatives. The
screening tools may include a value for money analysis with completion of a reference
case or public sector comparator.

3.2.3 Project Nomination
This step of the project screening process requires that bot
criteria have been met and that a PPR has been prepared to'nominate the project to the
CTC. The PPR must illustrate that the project meets CT Cy.guidance requirements
(see Resolution G-09-13) on P3s and ensures that the"PPR is consistent with SBX2 4.
Thus, the PPR must be adequate to meet the requirements of the‘required CTC review
and approval.

bility and Selection

3.2.4 Project Approval
This step of the project screening process wo ire ‘that prior screening and
evaluation has been completed and.that a PPR app request, including a business
case report, has been submitted to t C. The submission of the PPR and business
case will provide the basis for a form | by the CTC based on procedures and
objectives identified in the CTC policy "‘/(Resolution” G-09-13). Approval by the
CTC would allow the start of the procurement pfocess.

3.3  Project Pipelifi
The pipeline consists that (1) m . high-priority transportation need; (2)
enjoy significant public itical support; (3) have or soon will have achieved
sufficient envi ental readiness; (4) show the promise of greater value—including
speed ofgdelivery=when cpared to conventional procurement; and (5) have the
potential to generate“revenue ar enhance program capacity through a more efficient
cashflow or other means. Projects are categorized in pipeline levels one (low readiness)
through foury(high readiness), de&ending upon the level of progress and effort towards
P3 delivery.

4. Project urement

The Department and/or RTAs may solicit proposals, accept unsolicited proposals,
negotiate, and enter into comprehensive development lease agreements with public or
private entities, or consortia thereof, for transportation projects. The Department may
solicit interested parties for participation in a P3 for any project presuming the project
selection criteria includes public need, technical and financial feasibility, cost
effectiveness, available resources, or project acceleration. The selection process must
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consider economy and potential savings to the public, but selection of the successful
Proposer will also consider the quality and technical merit of the proposal.

The Department or RTA may engage in preliminary steps leading to the development of
procurement documentation for a P3 project prior to the CTC’s project approval, which
may include the solicitation of a Request for Interest (RFI) or Request for Qualification
(RFQ). However, the CTC expects that the Department or RTA will not issue the
Request for Proposal (RFP) prior to securing the CTC approval. Based on the
approved evaluation criteria, the Department or RTA may selegt'the _preferred proposal,
and develop and negotiate the comprehensive develdpment lease agreement
associated with the project.

If the Department determines that a proposeddproject, whether, arising from an
Unsolicited Proposal or its internal project selection process, serves‘a public purpose,
the Department may request competing proposals to, develop, finance, eonstruct,
improve, maintain or operate, or any combination thereof, the transportation facility.

4.1  Delivery Mechanisms
Both Solicited Proposal and Unsolicite@Proposal processes will accommodate several
different types of project and service deliveryamethods. The type’of delivery mechanism
will be determined on the basis of, ameng otherithings, the nature and status of the
project, project risk factors, schedule, funding and goalsasFhe procurement package will
reflect the intended projéct delivery mechanisms. Possible delivery mechanisms for P3
projects include:
e Predevelopment Agree‘nts leading t@,other implementing agreements
¢ Design-Build-Maintain Agreement
e Design-Build-Finance=Operate Agreement
e Design-Build-Operate-Maintain Agreement
e dDesign-Build-Finance-Operate-Maintain Agreement
¢ Concession providing for the Private Partner to design, build, operate, maintain,
manage or lease an Eligible Facility defined as a transportation project under the
P3 autherity
e Any oth roject delivery method or agreement or combination of methods or
agreements thatdhe Department determines will serve the public interest

4.2 P3 Procurement Components

P3 procurement components will vary and require specific adjustments depending on a
particular project, but the general components and activities of a typical P3 procurement
process are as follows:

e Development — Obtain environmental and other approvals; assess the value of
P3 versus public procurement; develop institutional capability; engage financial,
legal, technical and other advisors; and develop drafts of RFQs, RFP,
comprehensive development lease agreement, and other project documents.
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¢ RFQ/RFP — Host Industry Review meetings, issue RFQ, receive Statement of
Qualifications (SOQs), shortlist Proposers, issue preliminary-draft RFP, conduct
one-on-one meetings, consolidate feedback, issue final RFP, receive detailed
proposals, select winning Proposer based on evaluation criteria.

e Closing — Execute Agreement, developer finalizes financing package, developer
and lenders execute financing agreements, developer draws on financing and
funding commitments.

e Term of Agreement — Developer completes design work and constructs the
facility, developer operates and maintains the faciligfi"Rhe public sector is
responsible for ongoing oversight and monitoring activities, and facility reverts to
public sector at the end of the term.

4.3 P33 Procurement Process

The Department may use a multi-phase processgo procure a P3 project. A multi-phase
selection process may consist of some or all@fithe following: the issuanee of a RFQ,
Industry Review Meetings, and/or issuance of ‘@ RFP. JThe determination whether to
utilize some or all of these procurement phases will begproject-specific. Although there
may be several phases as described above, including Industry Review Meetings,
common terminology refers to “onesstep” or “two-step™ procurements. The former is
used when a RFP is posted and any, entity,, may respond. »Fhe latter is used when
qualifications are evaluated and then used as‘a basis for issuing RFPs to a shortlist of
entities deemed qualified.

facility serves a public purposej the Department may issue a RFP for competing project
proposals or may issue‘@ RFQferthe transportation facility described in the Unsolicited
Proposal. The«Department fmay also maodify the potential project submitted in the
Unsolicited Proposal for the RFP.

Upon receipt of an Unsolicit':roposal and a determination that the transportation

4.34 Reguest for Qualifications (RFQ)

The purpese of a RFQ is to“identify qualified candidates to participate in the
procurement cess. TheDepartment may select a short-list of two or more candidates
based on their nses to the RFQ. Those candidates will then be eligible to receive a
RFP and submit osal for the project in response to the RFP. The Department is
not obligated to utilize a RFQ and may, in its sole discretion, proceed directly to the
issuance of a RFP. “If procurement is for a proposed project identified by an Unsolicited
Proposal, the entity that submitted the original Unsolicited Proposal may, in the sole
discretion of the Department, be required to submit a SOQ in response to a RFQ or a
Proposal in response to a RFP.
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4.3.2 Industry Review Meetings

Industry Review Meetings, held at the discretion of the Department, are intended to
share information regarding RFP-related documents (Instruction to Proposers,
Technical Provisions, draft P3 Agreement) with shortlisted candidates and to obtain
feedback, comments and suggestions from such Proposers regarding draft documents,
key project components and technical, financial and legal issues. The meetings may be
joint workshops with all shortlisted candidates or individual one-on-one meetings (which
may be in-person meetings or conference calls), as deemed necessary by the
Department. One-on-one meetings with the shortlisted candi re confidential and
often address topics that are proprietary to the shortlisted idates. Nonetheless, the
Department will always reserve the right to modify or re e RFP documents as a
result of the one-on-one meetings. Each shortlisted €andidate shall be afforded the
same opportunity to meet and talk with the Depa t'in connection with the project
and, to the extent practicable, the same Department personneltand advisors, if
appropriate, will be present during each round«®f meetin

In addition to meetings with the shortlisted candi
of some or all of the RFP documents, including the |
Provisions/Scope of Work and th

Department may issue drafts
ctions to Proposers, Technical
ft Agreement.” Shortlisted Proposers will be
encouraged to submit written comm questions coneerning these documents
through a written request for clarification processy.and the Department will review and
consider, in its sole discretion, such inputiand potentially,revise or adjust the documents
as appropriate.

The goal of the inddstry revie ocess is primarily, to the extent possible, to refine the
RFP in order to addréss Proposers’ conc while maximizing competition and
incorporating innovative “and/or<costssavingdeas. The Industry Review process can
prove mutually"beneficial tothe, Department and shortlisted Proposers. Information and
material§ that may be provided and discussed during Industry Review Meetings may
alsonclude updated project information on preliminary engineering, ROW acquisition,
utility work;)environmental clearances and the procurement schedule.

Following sho
RFP.

Wg and/the industry review process, the Department may issue a

4.3.3 Request for Proposal (RFP)

The RFP will outline the minimum Proposal requirements and selection criteria. The
Department and/or RTAs may engage in preliminary steps leading to the development
of procurement documentation (RFP) for a P3 project prior to the CTC’s project
approval. However, the Department or RTA should not issue the RFP prior to securing
project selection approval from the CTC.
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5.  UNSOLICITED PROPOSALS

5.1 Authority

SBX2 4 allows the Department and RTAs to accept Unsolicited Proposals if the
Department determines that such proposal has sufficient merit and that a reasonable
opportunity is afforded other entities to submit competing proposals for consideration. A
submittal by an entity that conforms to the statutory authority and regulations with
respect to a project which has not been initiated by the Department is considered an
Unsolicited Proposal. Each Unsolicited Proposal must meet statutory and CTC Policy
Guidance requirements to be valid.

5.2 Costs Incurred

All costs incurred by the Proposer in preparing andésubmitting an“Unsolicited Proposal
will be borne solely and completely by the Prop@ser. Under no circumstances will the
State, the Department or any of their agents; krepresentatives, consultants,sdirectors,
officers or employees be liable for, or otherwise, obligated to, reimburse the costs
incurred by the Proposer for preparing and submittingyai Unsolicited Proposal, whether
or not the Proposer is selected for negotiations,iny, developing the Proposal or
negotiating an Agreement.

5.3 Preliminary Meetings to Discuss Unsolicited Propaosals

Prospective Proposers are encouraged to request confidential one-on-one meetings
with the Department forgpreliminary discussions on potential Unsolicited Proposals prior
to submission.

5.4 Proposal Review (Administration) Fegs and Other Fees

5.4.1 Administration,Fees

Unlikeda Solicited Proposal where, the Department defines a project and establishes
project parameters, the definition of a project through an Unsolicited Proposal is initially
established by the Proposer. AS a result, an evaluation of the Proposal by the
Department wilhbe made to determine if:

e The projgxs of value to the State

e The Proposeriis qualified to execute the project if awarded

e The proposed project has a reasonable probability of being successful as a P3
project

The burden is on the Proposer to demonstrate these attributes to the Department.
Unsolicited Proposals will be subject to a Preliminary Evaluation (Accept/Reject) and a

follow-up Detailed Evaluation. Once an Unsolicited Proposal has been determined to
have met the requirements of the Preliminary Evaluation, the Department will then
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conduct a Detailed Evaluation. The Department may return the Unsolicited Proposal to
the Proposer at any time during this period if it determines that the Unsolicited Proposal
lacks merit.

When an Unsolicited Proposal is received it must be accompanied by two certified
checks. These checks together constitute the administrative fee for Unsolicited
Proposals. The intended purpose of the administrative fee is to cover part of the costs of
the Department’s evaluation of Unsolicited Proposals. The Department, in its sole
discretion, may waive the fee(s) for an Unsolicited ProposaMn whole or in part, if it
determines that its costs have been substantially covered by a portion of the fee or if it
is otherwise determined to be reasonable and in the bestdnterest of the State.

The first check is for $15,000 and covers the Preliminary. Evaluation,costs and will be
deposited by the Department once it is determingd thaﬁhe Unsolicited Proposal passes
the Accept/Reject test. The second check submitted wiIIQe for the Detailed, Evaluation;
the amount should be based on the schédule below and calculated based on the
anticipated capital cost of the project describedtbygthe Unsolicited Proposal. This
second certified check will be deposited by the Department once it determines that the
Proposal has sufficient merit to mov e Detailed Evaluation. Should the Department
determine after the Preliminary Evalu the UnsolicitedyProposal lacks merit; the
second check will be returned to the Proposer.

As part of the Prelimin ation, an assessment will be made as to the anticipated
complexity of the Detailed If this assessment leads the Department to
determine that the [ aluation c will be materially greater than the
Estimated Detailed Re itted, the Proposer will be contacted and provided
with an additienal,amount bewpaid by certified check or direct wire transfer
prior to the ' commencement of the Detailed Evaluation. If the Proposer does not wish to
incur the additional costs, the“Detailed Review Fee check will be returned and the
Unsolicited Proposal process terminated.
4 Estimated Detailed
Review Fee

$ 35,000

$ 60,000

$ 85,000
$500 Million to“$1 Billion $110,000
>$1 Billion $135,000

These fee amounts are subject to change. The fee amounts expressed on the
Department’s P3 website at the time of the original submittal will govern.
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5.4.2 Cost of Public Input Process

Evidence of support by the public and elected officials may be a condition for advancing
an Unsolicited Proposal to the procurement stage. The Department at its sole discretion
may choose the mode of public input during the Detailed Evaluation. If it does so, the
cost of such effort will be borne by the Proposer as a condition of continued evaluation
and the Proposer will be informed of the additional cost prior to the commencement of
the Detailed Evaluation.

5.4.3 Other Costs of Department Services s

If the Department rejects an Unsolicited Proposal after Preliminary or Detailed
Evaluations and the Proposer wishes to request further £onsideration, the Department
may, at its sole discretion, continue to further evaluate‘additional information presented
by the Proposer. However, the Proposer will be respensible for paying all Department
costs beyond the initial rejection, including staff @nd consultant costs.. These costs will
be estimated and must be paid prior to the commencemeqt of the furtheranalysis.

5.5 Required Contents

In order to be considered responsive, an Unsolicited Proposal must contain information
which is sufficient for the Departmentit@yevaluate the merits,of the proposed project, the
capability of the Proposer to deliver the projeet, the financial viability of the project and
the benefits to the State of a P3 delivery, methad ever a conventional delivery method.
The information required to be included intan WnsolicitedsProposal will be posted on the
Department’s website and may, be modifiedfrom time to time. The requirements posted
on the day the UnsoliCited Pr al is submitted will govern its contents.

The number of copies of the Unselicited Prop@sal and the location in which they are to
be delivered wilkbe made ‘available'on thesDepartment’'s P3 website.

5.5.1 .Executive Summary

ThesPropeser must include an Executive Summary covering the major elements of its
Proposal that,do not address the Proposer’s price, financing plan or other confidential or
proprietary infOrmation. The Executive Summary may be made a public document and
posted on the E‘rtment’s P3 website.

5.5.2 Qualifications

The Proposer should provide information concerning the experience, expertise,
technical competence and qualifications of the Proposer and of each member of the
Proposer's management team and of other key employees, consultants and
subcontractors, including the name, address and professional designation. This should
include enough information to demonstrate the capacity of the Proposer in terms of
resources and financial strength.
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5.5.3 Project Description
A description of the project depicted through graphics (maps, plans, etc.) with
accompanying narrative of:

e The limits, scope, location of the proposed facility, including where applicable
project length, termini, number of lanes and lane miles, number and type of
structures, rolling stock, capital equipment, etc.

e Right-of-way requirements

e Interconnections to other transportation facilities and improvements to other
facilities which will be necessary if the project is developgd

e A conceptual project design if available

e A statement of the project’'s consistency with the Statewide Transportation Plan
and relevant metropolitan planning organization plans and expected results
including financial performance and improvements to mobility and capacity

e All studies which may have been compléted by the Proposerconcerning the
project '

e Status of environmental review activities.

5.5.4 Schedule

A schedule should be provided showing, anticipated dates, of key milestones such as
contract award, start of construction, complétion of constructiony/Start of operations and
anticipated major maintenance or reconstructionyactivities during the life of proposed
Agreement.

5.5.5 Operating Plan

A plan describing the operatio the completed facility is required, if operation is a part
of the Proposal. This“sheuld/describe the management structure and approach, the
proposed peried,of operations, enforcementyand emergency response among other key
issues related to operations.

5.5.6 Finance Plan

A plan deseribing the praposed financing of the project should identify the source of
funds to desigh,, construct; operate and maintain the facility, including Proposer equity,
commercial deRENTIFIA loans, requested Department contributions if any, and the
projected revenueStream.

5.5.7 Financial Feasibility

The financial feasibility of the project should be demonstrated by showing that projected
funding from all relevant sources is sufficient to support all design, construction,
operation and maintenance activities, as well as providing for contingencies and all
necessary cost items required to meet all performance requirements, including
handback requirements at the end of the Agreement (pursuant to the Department’'s
Technical Provisions outlined in the Agreement).
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5.5.8 Legal Basis for the Project

The Proposer must cite the statutory authority (federal, state and local if applicable)
under which the project will be delivered. Otherwise, Proposer should identify relevant
changes to processes and procedures which are necessary to allow the project to move
forward.

5.5.9 Bonds, Letters of Credit, Guarantees, Insurance

The Proposer must demonstrate that it is able to obtain performance and payment
bonds, a letter of credit, parent company guarantee or other ity acceptable to the
Department and consistent with the size and complexity of project. Similarly, it must
demonstrate that it is able to obtain insurance covering ral liability and liability for
errors and omissions as the Department, in its sole discretion, mayirequire.

5.5.10 Previous Breach of Contract or Disqu
The Proposer must demonstrate that neither. !
have, within the past five years, been found in b
been disqualified from contracting with the Depart

bcontractors and,coensultants
act with the Department or

5.5.11 Licenses and Certifications
The Proposer must demonstrate t d its members, subcontractors, and
consultants possess or can obtain by the award date, Jif any, the licenses and
certificates necessary to carry out their respectie functions’within the State.

\

5.5.12 Project Valugd
Unsolicited PropeSals evaluated o , project’s compatibility with existing
transportation plans in increasing capacity, decreasing congestion,
improving aw, improving safety, improving intelligent transportation systems or
satisfyingsother é‘pértmen' RTA needs. Proposal review will also assess whether
the Proposer has clearly demonstrated creativity, innovation, such that moving a
proposedproject as a P3 project is Clearly advantageous to the State as compared to

other public delivery methods.

5.6

gainst Disclosures
Subject to the C i

Records Act (California Government Code 88 6250 et seq.),
the Department has taken measures to protect the confidentiality of all submitted SOQs,
letters of interest, and Proposals during the entire evaluation and selection process.
Every person involved in the process shall sign a confidentiality and nondisclosure
agreement. However, under no circumstances will the Department be responsible or
liable to a Proposer or any other party as a result of disclosing any materials, whether
the disclosure is deemed required by law, by an order of court, or occurs through
inadvertence, mistake, or negligence on the part of Department or its respective
officers, employees, contractors, or consultants.
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In the event Department is requested to disclose any of the materials identified by the
Proposer as confidential, Department will promptly notify the Proposer so that Proposer
may seek a protective order or other appropriate remedy. If it wishes to protect the
materials from disclosure, the Proposer shall seek court protection immediately on an
emergency basis. In the event that such protective order or other remedy is not sought
by the Proposer within seven (7) days after the Proposer receives notice from
Department, Department will be free to release the requested information. Department
will consider the Proposer to have waived any claim of confidentiality and exemption
from public disclosure for any materials not identified as confidential. Proposers are
advised to consult with their legal counsel regarding the scope and provisions of the
Public Records Act.

6. Project Evaluation Process

The CTC’s Policy Guidance indicates that thefPRR and request for P3 project’approval
is to include or make reference to whether the Departmentier RTA proposes to make a
final evaluation of proposals based on qualificationsy@and Best Value, consistent with
Section 143(g)(1)(C), and the criteria,used in making thatievaluation.

In general, the Department proposes the ' REPyevaluation criteria set out below. Further
refinements and details of these criteria, which*wilbbe develgped in conjunction with the
development of an RFP, are anticipated to follow and bé€onsistent with the evaluation
criteria set out below.

6.1 “Pass/Fail” Evaluatio‘ctors

6.1.1 Administrative Pass/kail Requirements

The administrative pass/fail requirements evaluate whether the Proposer has submitted
the neCessary documents pursuant te the RFP, and that the equity members, major
non‘equity, members and key personnel listed in the Proposer's SOQ are consistent
with the REPy, and if not, that such change is consistent with the Department’s consent
of an organizatienal change in the Proposer’s team.

6.1.2 Technica‘ass/Fail Requirements

The technical pass/fail requirements evaluate whether the Proposer has submitted
certain Technical Proposal submittals. Also, to “pass,” the Technical Proposal receives
an average adjectival score of at least “Fair” on each of the individual technical
evaluation criteria and receives an average adjectival score of at least “Good” on the
entire Technical Proposal.
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6.1.3 Financial Pass/Fail Requirements

The financial pass/fail requirements evaluate whether or not the Proposer has submitted
certain required financial proposal submittals including supporting documentation for the
financing proposal.

6.2 Proposal Evaluation Criteria

Unless the Department determines that a proposal does not meet the “pass/fail”’
gualification requirements set forth above, each proposal will be _evaluated and scored
according to the criteria set forth below. The order in which*the evaluation criteria
appear within each category is not an indication of weightingdr importance.

6.3 Technical Proposal Criteria

6.3.1 Management / Administration Evaluatioff Criteria

The Department may require the Proposerf to provide such technical, information
regarding the project scope of work and techniéal requirements as the Department
deems appropriate. Such required information may in€lude, "without limitation, design
elements and approach, construction approach, operations approach, maintenance
approach, project management apprfeach, schedule,“phasing, quality control and
assurance approach, and other mformation as appropriate for the project’s
development. The intent of the Technical Proposal is to provide assurance that the
Private Partner selected has:

e A sufficient understanding,of the projegt or desired service

e An approach that,meetst€chnical and eentractual requirements

e The ability to timely amdmefficiently deliver the project or service in a quality
manner.consistent with_ contractualrequirements

The Department will ‘use,the following evaluation criteria, among others, to score the
Management / Administration portion of the technical proposal:

hich the PMP contains a comprehensive and efficient design
management concept.

e The degree to which the PMP demonstrates an efficient and effective interface
between various stakeholders.

e The degree to which the PMP demonstrates a comprehensive and efficient
approach to management of traffic during the construction period and the
operating and maintenance (O&M) period.

e The degree to which the Preliminary Quality Plan demonstrates that adequate
quality assurance/quality control procedures and staffing will be in place during
performance of the design work, construction work and O&M work.
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e The degree to which the project schedule and Construction Phasing/Sequencing
Plan addresses certain issues, including traffic management and right of entry
issues.

6.3.2 Operation and Maintenance Evaluation Criteria
The Department will use the following evaluation criteria to score the Operation and
Maintenance (O&M) portion of the technical proposal, if applicable:

e The Proposer’s approach, as described in the O&M PI
maintenance requirements during the construction p
of traffic during construction. ;

e The Proposer’'s approach, as described in the Q&M Plan, to the operations and
maintenance requirements during the operati efiod, including the Developer’'s
approach to operation and maintenance/of the facility, renewalwork, and the
Proposer’s overall approach to meeting the routine maintenance requirements,
incident response and the managemeént o j

e The Proposer’'s approach, as described in
working with other governm
the project.

e The Proposer's approach, as
requirements for the project.

the operations and
d, including management

M Plan, to coordinating and
t agencies whose eperations are associated with

in the O&MwPlan, to the Handback

6.4  Financial and Cammercial Proposal Criteria
The type and extentf finan ocumentation to be submitted as part of the financial
proposal will depend on the ery mechanism. The RFP may also require that the

Proposer update the finaneial infesmation provided in the SOQ.

If the REP"and project scope require the Proposer to finance any part or the entire
projectsthe Financial'Proposal must include a financial plan and a financial model. The
nature ofythe project, the \project delivery method and current market conditions will
dictate the eontents and level of detail of the financial plan, whether the financial section
of the proposal is fully or partially committed, and whether conditions may be included
by the Propos

Requirements for !Financial Plan may, among other things, require the Proposer to
identify the financial/institution(s) involved; provide a description of debt finance, equity
finance, and any other forms of finance. Proposer should also expect to identify
investors, lead managers and/or underwriting banks that have given indications of
commitments; describe the type and purpose of each funding source and facility;
describe the proposed steps and timeframes for reaching Financial Close. Proposer will
provide specific information for each separate bank, loan facility, or other debt
instrument such as commitments, amounts, terms and conditions attaching to the loan,
drawdown schedule, capital repayment schedule and final maturity date, any reserve
accounts, interest rate, credit ratings, due diligence, and timetables.
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Generally, requirements for a Financial Model submittal may include inputs (specific
dates, periods, revenues, expenditures, contingencies and profit margins,
macroeconomic assumptions, and inflation), outputs (cash balances, returns on equity,
cost of capital, net present value of construction costs, and reserves), and calculations.
Proposers may be required to provide detailed backup information, a list of
assumptions, and details of how the financial model operates.

The RFP will provide details regarding requirements for the Financial Plan and Financial
Model portions of the Financial Proposal.

Where possible and financially feasible, the Departmént will seek Proposals that
minimize the use of public funds as well as the creation of State-supported debt. If a
Proposal including public or private debt is submitted;then.the RFP.may require that the
Proposal, to the extent possible, identify the amaunt of public funds required and specify
the project-level approvals by the Departmentf other appropriate public entities, private
lending institutions and ratings agencies.

6.4.1 Feasibility of Financial and Commercial Proposal
The Department will use the followinghevaluation criteria te, score the feasibility of the
financial section of the proposal:

e The level of support from lenders and evidence ofiequity commitment
e Coherence, robustnessyand deliverability of the financial plan

6.5 Adjectival/Scoring Sy*-n
The Sponsors will evaluate andseore the critgria for all portions of the proposal, other

than the administrative infoarmation provided:

The eyvaluation process,will include a rating of each evaluation criterion using an
adjectival(qualitative/descriptive) ratings method, as follows:

ADJECTIVE DESCRIPTION
RATING

Excellent The proposal exceeds in a significant manner stated requirements/objectives in a
beneficial way, providing advantages, benefits or added value to the project, and
provides a consistently outstanding level of quality.

Very Good The proposal exceeds the stated requirements/objectives in a beneficial way,
providing advantages, benefits or added value to the project, and offers a
significantly better than acceptable quality.
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ADJECTIVE DESCRIPTION
RATING

Good The proposal comfortably meets the stated requirements/objectives, provides
some advantages, benefits or added value to the project and offers a generally
better than acceptable quality.

Fair The proposer has demonstrated an approach which isconsidered to marginally
meet stated requirements/objectives and meets a mip‘um level of quality.

Poor The proposer has demonstrated an appfoach “which contains significant
weaknesses/deficiencies and/or unacceptable‘quality.

N,

In assigning ratings, The Sponsor may assigng+® or “-” (such as, “Excellent-’Good +”,
and “Fair +”) to the ratings to better differentiatecwithin aJating in order to more clearly
distinguish between the evaluation factors and thetouerall Project Development Plans.
However, the Sponsor will not assign ratings of “Poor =‘or “Excellent +.”

6.6 Proposal Score J
The Technical Proposal Score is comprised ofythe sum of the categories under
Evaluation Criteria and Weighting. The\Technical Preposals Criteria and maximum
number of points for iterion will be set forthiin the procurement documents
specific to each project.

The allocation of poir rom pr(;}to project depending on known risk
allocation ewons . . thewFinancial Proposal Score will include the
Financial/Proposal evaluatlon criteria, and the number of points for each criterion will be
set forth in the procurement documents specific to each project. The Department
recognizes that each potential P3 project is unique. The scoring protocol for projects
will be clearly.identified in'the RFQ/RFP.

6.7

The following is a itline of the evaluation process.

e Prior to receipt of the proposals, the Project Selection Committee (PSC), which will
be comprised of public sector employees from the Department and other sponsor
personnel (if appropriate), will meet to assign values/weights to each of the
adjectival scores and determine the weightings of the criteria in each evaluation
category. These numbers will not be revealed to the Proposers or the evaluation
panels.

e The proposals will be received by the Department; a Pass/Fail Review Panel made
up of public sector employees from the Department and/or sponsor personnel (if
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appropriate) will review the proposals for responsiveness and compliance with the
pass/fail requirements. The Pass/Fail Review Panel will make a recommendation to
the PSC which will then determine whether the proposal meets the pass/fail
requirements.

e Proposals will then be reviewed by technical and financial review panels, comprised
of appropriate public sector employees from the Department and/or sponsor
personnel, who will make consensus recommendations to the PSC for each of the
evaluation criteria, using the adjectival scoring system described above. The review
panels will not know the weighting of the adjectives, nor wi y know the relative
weightings of the criteria.

e The PSC will then receive the scoring from the reviewspanels,and, informed by these
recommendations, make its own decision as to the Scoring of each of the evaluation
criteria for the proposals. These scores will thémbesmultiplied by the “weighting”
(which would have been assigned to the RFP Criteria by the"PSC prior to the
submittal of proposals). The products of the,foregoing multiplications will.be added
together in order to compute the “Criteria’ Scorex

e Finally, the PSC will determine the total proposal seore for each proposal by adding
the proposal’s technical score and financial score. The “Best Value Proposer” will
be the Proposer receiving the highestscore out of 100 pessible points.

7. Basic Elements of a P3 Agreement

7.1 Agreement ASsignm

The Department may. enter intd ®ne or more agreements with the successful Proposer.
The agreements may be “pre-development”, covering primarily project development or
preconstructionmmactivities, *.comprehensive development agreements, financing
agreements, operating,agreements, or any other agreement appropriate to the project.
The Department may seek policyylegal, financial, and/or technical advice as may be
needed to, successfully ‘negotiate’or execute the agreements. The agreements may
include, but hot be limited'to the following terms and conditions:

. Approprw of regponsibilities among parties
e Allocation offisk.a@mong parties

¢ Allocation of resources and costs among parties
e Penalties for hon-performance

¢ Incentives for performance

e Invoicing and payment procedures

e Bonding and issue requirements

e Limitations on user fees

e Revenue sharing

e Encroachment agreements

¢ Environmental documentation requirements
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Asset management requirements

Hand back provisions and expectations

Costs for third-party constraints such as railroads and utility companies
Cooperation with other existing or planned facilities

Rights-of-Way dedicated and the Department’s use of eminent domain

Planning, development, design, construction, operation and maintenance
standards

Submittal requirements

Inspection requirements and rights

Terms of reimbursement for services provided by theDepartment

Maximum rate or return on investment

Default of contract provisions

Force Majeure

Liability for personal injury, facility rgpair and unknown hazards waste
remediation \

Record retention and audit requirements

Submission and review of financial statements

Other requirements suitable to the type, size, complexity and duration of the
contract N

Agreement Conditions

The Department reserves all rights available 10 it by lawyin administering policies and
procedures, including withoutilimitation the'right in its sale discretion, at any time, to:

Withdraw afrequest for lifications oria request for proposals and either issue a
new request or suspend‘the,solicitation indefinitely.

Rejectqand/or terminate evaluationtof any and all statements of qualifications,
letters of interest or proposals.

ISsue a request for qualifications and request for proposals for competing
proposals for any project| presented to the Department in the form of an
Unsolicited Proposal.

Suspend;, discontinue, or terminate negotiations with any Proposer prior to the
actual a ized execution of a final development agreement by all parties.
Negotiate withha.Proposer without being bound by any provision in its proposal.
Negotiate withra Proposer to include in the development agreement any aspect
of unsuccessful proposals.

Request or obtain additional information about any technical proposal from any
source.

Modify or issue addenda to any request for qualifications or request for
proposals, including after review of competing proposals.

Permit or request clarifications or supplements to statements of qualifications and
proposals, either for responsive or non-responsive proposals
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e Information provided to Proposers is done so for convenience and is without
representation or warranty of any kind.

e Amend, supersede, or supplement any part of these policies and procedures,
provided the amendment or supplement is clearly denoted in the request for
gualifications or request for proposals as appropriate.

8. Financing Instruments

8.1 Transportation Infrastructure Finance and Innov Act
The Transportation Infrastructure Finance and Innovation (TIFIA) program provides
federal credit assistance in the form of direct loans, loan guarantees, and standby lines
of credit to finance surface transportation projects tional and regional significance.
TIFIA credit assistance provides improved access to capital markets, flexible repayment
terms, and potentially more favorable interestgates thancan be found in private capital
markets for similar instruments. TIFIA can hel alified, large-seale projects
that otherwise might be delayed or deferred beca Ize, complexity, or uncertainty
over the timing of revenues. Many surface transp jon projects--highway, transit,
railroad, intermodal freight, and port s--are eligible forassistance.

The fundamental goal of TIFIA is to | . federal funds by attracting substantial
private and other non-federal co-investment4n criticalyimprovements to the nation's
surface transportation . TIFIA credit assistance is often available on more
advantageous termsql financial market making it possible to obtain financing
for needed projects wk not otherwise be possible.

The TIFIA credit,program-offers tt ~distinct types of financial assistance designed to
address the varying requiremenits of projects throughout their life cycles:

¢ "Secured (direct) loan — Offers flexible repayment terms and provides combined
fruction and permanéﬁt financing of capital costs. Maximum term of 35

tee —~ Provides full-faith and credit guarantees by the federal
governme arantees a borrower's repayments to non-federal lender.

e Standby line redit — Represents a secondary source of funding in the form of
a contingent federal loan to supplement project revenues, if needed, during the
first ten years of project operations, available up to ten years after substantial
project completion.

8.2  Private Activity Bonds

A private activity bond is a bond issued by or on behalf of local or state government for
the purpose of providing special financing benefits for qualified projects, and the
government generally does not pledge its credit. These bonds are used to attract
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private investment for projects that have some public benefit. This type of bond results
in reduced financing costs because of the exception of federal tax. Section 11143 of
Title XI of the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy
for Users (SAFETEA-LU) amends Section 142 of the Internal Revenue Code to add
highway and freight transfer facilities to the types of privately developed and operated
projects for which private activity bonds may be issued. This change allows private
activity on these types of projects, while maintaining the tax-exempt status of the bonds.
The law limits the total amount of such bonds to $15 billion and directs the Secretary of
Transportation to allocate this amount among qualified facilities. The $15 billion in
exempt facility bonds is not subject to the state volume caps.

Quialified highway or surface freight transfer facilities include:

e Any surface transportation project which regéives federal assistance under Title
23, United States Code (effective August 40, 2005).

e Any project for an international bridgedoritunnel far which an international entity
authorized under federal or state law is responsibledand which receives federal
assistance under Title 23, United States Code.

e Any facility for the transfer of fteight from truck te rail or rail to truck, including any
temporary storage facilities dire€ily related to such, transfers, which receives
federal assistance under Title 23 0rTitle,49.

8.3  Availability Payments

Many P3s involve prejects that generate no revenues from users or inadequate
revenues to cover their full c*f construction and ongoing operation. An availability
payment is a payment fer perfafmance made'ikespective of demand. They may serve
as financing and project deliveryialiernatives jor projects which, for reasons related to
policy, publiespereeption and/or profitability are not feasible or advisable under a user-
fee based Concessiona An availability payment-based payment structure:

¢ Transfers the risk of desighing, building, financing and operating/maintaining a
projecthto a Private Partner;
e Is generally appropriate if:
-t S not generate direct revenue,
- Performasnice/operational outcomes are easy to define and monitor,
- Government wishes to retain direct rate setting authority,
- Revenue and/or demand is difficult to predict and/or influence through
operational changes, or
- Service quality is more important than revenue maximization;
e Caps both the government’s obligation and private upside and therefore can
compare favorably to public debt;
e Results in public retention of demand risk, reducing the risk premium in private
cost of capital but potentially increasing public exposure to shortfalls and
volatility;
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e Preserves strong incentives for concessionaries to provide efficiency gains in the
construction, operations and maintenance of a project.

8.4 Tolls
SBX2 4 provides that P3 Agreements may authorize the lessee to impose tolls and user
fees for use of a facility constructed by it, with revenues to be applied to payment of the
capital outlay costs, operating costs, and other related costs. Excess revenues must be
applied to the lessee's indebtedness, improvements to the facility, or paid into the State
Highway Account, or for all three purposes. Excess revenue a lease with a RTA
may also be used for improving public transportation in and r the P3 facility.
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APPENDIX A
DEFINITIONS
Agreement - A binding comprehensive development lease agreement between the

Department and a Private Partner to finance, design, construct, operate and maintain
(or any combination of these activities) an Eligible Facility.

Availability Payment - Payments made over a period of tim
beneficial use) by the Department to a Private Partn
financed, operated and maintained a project, with adjustme
based on availability of the facility.

inning at the time of
ho has designed, built,
to the payment stream

Best Value - The selection process in which roposal contains“both financial and
qualitative components as set forth in the RFP.that the Sponsor determines, through the
evaluation process and evaluation criteria e i is ITP, to present the best
value and to be in the best interest of Sponsors a

BT&H - The California Business, Tr ortation and Housing Agency.

California Transportation Commissi referred to as CTC or Commission, the
California Transportation Commission consists of eleven voting members and two non-
voting ex-officio membersg,The Commission is responsible for the programming and
allocating of funds Jor th nstruction' .of highway, passenger rail and transit
improvements throdghout Caliiernia. For projects, the CTC has final approval
authority for the projectyprior {0 the Depart or RTA holding public hearings and
executing a final Agreement.

Commercial Close - The date,L on which the Agreement (Contract) between the
Department and the Private Partnenis/Signed.

CompetitivesRange - A list of the initially most highly ranked proposals based on the
rating of each osal against all evaluation criteria.

Concession - A ase, ground lease, franchise, easement, permit or other binding
agreement transferring rights for the use or control, in whole or in part, of an Eligible
Facility by the department or other unit of government to a Private Partner.

Department - The California Department of Transportation; also referred to as Caltrans.

Design-Build Agreement (DB) - An Agreement that provides for design and
construction of improvements by a Private Partner.
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Design-Build-Maintain Agreement (DBM) - An Agreement that provides for design
and construction of improvements by a Private Partner and the maintenance of those
improvements for a specified period of time.

Design-Build-Finance-Operate Agreement (DBFO) - An Agreement that provides for
financing, design and construction of improvements by a Private Partner and the
operation of those improvements for a specified period of time.

Design-Build-Operate-Maintain Agreement (DBOM) - An Agreement that provides for
design and construction of improvements by a Private Partnégrand the operation and
maintenance of those improvements for a specified period of‘time.

Design-Build-Finance-Operate-Maintain Agreement"(DBFOM) - An Agreement that
provides for financing, design and construction of slprovements by,a Private Partner
and the operation and maintenance of those improvements for a specified period of
time. .

District Office — One of twelve geographically located Department offices staffed with
personnel for the administration and delivery of regional transportation projects.

Eligible Facility - Any facility develope@nor operated in“@aecordance with Streets and
Highways Code section 143.

Evaluation Committee - A Committee consisting of Department personnel, assisted as
appropriate by Deparument istaff and outSide consultants that evaluate and rank
Statements of Qualifications Proposals\against criteria established in RFQs and
RFPs, respectively: ‘

Financial Close - The datexen which the,project financing documentation is signed and
conditions4precedent,to the payment of equity and an initial drawing of the debt have
been satisfied or waived:

HandbackyProvisions - The terms, conditions, requirements and procedures governing
the conditieniin which a Private Partner is to deliver the project to the Department upon
expiration or<earlier termination of the Agreement, as set forth in the Technical

Provisions. ‘

Industry Review Meeting - A meeting held prior to the Department’s issuance of either
a RFQ or RFP in Order to inform the industry of a project opportunity and to hear
industry suggestions that may, at the Department’s sole discretion, be incorporated into
procurement documents.

One-on-One Meetings - A meeting held jointly or individually to share information
regarding RFPs with shortlisted Proposers and to obtain feedback, comments and
suggestions from such Proposers.
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Project Development Agreement (PDA) - An Agreement with a Private Partner to
provide predevelopment services such as concept definition, environmental studies, etc.
in order to advance a project to the stage at which a fixed price DBFOM or variation
thereof or a Concession can be negotiated.

Private Partner - A person, entity or organization that is not the federal government, the
State of California, a political subdivision of the State of California, or a unit of
government.

Public Infrastructure Advisory Commission (PIAC) -!auxiliary unit of the
Business, Transportation and Housing Agency that advisesghe Department on potential
P3 projects as well as assisting transportation agenciesdby helping to identify suitable
P3 opportunities, researching and analyzing P3 projects around‘the world, assembling a
library of best practices and lessons learned, andeing advicenand procurement-
related services.

Project Selection Committee - A committee of Dgpari}nt, and RTA (if appropriate)
personnel formed on a project-specific basis to consider the recommendations of the
Proposal Evaluation Committee and make a recommendation to the Department
Director.

Proposal - A proposal submitted by a

response to the RFP.

Proposer — One or all (as the context requires) of the’Private Partner teams, joint
ventures, partnerships ortia shortlisted by Department to submit a Proposal in
response to a RFP.

Public-Private Partne ual Agreement formed between the
Department a ivate P nallows for greater private sector participation in
the delivery% ' ftransportation‘projects than by traditional delivery methods,
pursuaptto Streets andiHighways,Code section 143.

Refinancing Gain - The net present value of the reduction in financing costs arising

Relief Event - vent beyond the Private Partner's control and not due to any act,
omission, neglige klessness, willful misconduct, breach of contract or law or
violation of a governmental approval (and subject to notice requirements and the duty to
mitigate) and which‘event or its effects could not have been avoided by the exercise of
caution, due diligence, or reasonable efforts, for which adjustments to the project’s

schedule may be negotiated.

Request for Proposal (RFP) - A solicitation by the Department for a proposal to
develop, finance, operate, and/or maintain an Eligible Facility.
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Request for Qualifications (RFQ) - A solicitation by the Department for a SOQ that
demonstrates a Private Partner’s ability to develop and/or operate an Eligible Facility.

SBX2 4 - Senate Bill Second Extraordinary Session 4 (SBX2 4) Chapter 2, Statutes of
2009 (Cogdill), authorizes the Department and regional transportation agencies to enter
into an unlimited number of public-private partnership agreements until January 1, 2017.
Section 143 of the Streets and Highways code was codified by SBX2 4.

Section 143 — Reference to California Streets and Highways Code (“Section 143”) that
grants the Department the authority to solicit proposals from ter into agreements
with private entities, or consortia thereof, for the planning, n, development, finance,
construction, reconstruction, rehabilitation, acquisition, lease, operation or maintenance
of transportation projects.

Statement of Qualifications (SOQ) - A respons€ to & Department iSsued RFQ by a
Proposer that demonstrates its capabilities and capacity\t?o develop a project described
in the RFQ.

Solicited Proposal - A proposal issued by the Department as a result of its determining
that a project may best be suited for a%eveloped as'a P3 project pursuant to Streets
and Highways Code section 143.

Technical Advisory Committee (TAC), - A Committee formed on a project-specific
basis to provide technical input during the project identification phase prior to a decision
to proceed with procurement and to providefadvice during the development of the RFQ,
RFP and other procurement ments.

Technical Provisions_ & The/document deseribing the scope of work and related
standards, criteria requiremeénts,  conditions, procedures, specifications and other
provisionsdorthe project.

Unsalicited Proposal®= A proposahto develop an Eligible Facility received unsolicited

by the Department from a potential Proposer

User Fee - Aifee charged for use of an Eligible Facility, usually a toll for a highway or
fare for rail or t*vel.
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public hearing on the project as a scheduled meeting agenda item. The Commission will approve
each project with reference to a P3 project proposal report, as described in section 4 below,
prepared and submitted by the Department or regional transportation agency. The Commission’s
P3 project approval will include and apply to:

The description of the scope of the transportation project and its boundaries, including
construction work and the performance of maintenance and operations.

The project financial plan, including the allocation of financial risk between public and
private entities.

For Department projects, a certification of the determination of the useful life of the project
in establishing the lease agreement terms.

Where the Department or regional transportation agency proposes to use a final evaluation
of proposals based on qualifications and best value to select a contracting entity or lessee,
the criteria that the Department or regional transportation agency will use for that
evaluation.

Criteria for Commission Approval. The Commission will approve a P3 project if, after

reviewing the project proposal report as described in section 4 below, it finds all of the
following:

L ]

That the project as described in the project proposal report is consistent with the requirements
of statute.

That the Commission’s approval of the project and its financial plan does not in and of itself
create a new commitment of state transportation revenues or create an undue risk to state
transportation revenues committed to other projects. This does not preclude the commitment
of state funds as a separate, even simultaneous, action. For example, the Commission could
approve an amendment of the state transportation improvement program (STIP) to commit
new funds to a P3 project, subject to the constraints of STIP funding.

That the project, consistent with Section 143(c)(3), is primarily designed to achieve the
following performance objectives, as evidenced in the project proposal report:

o Improve mobility by improving travel times or reducing the number of vehicle hours
of delay in the affected corridor.

o Improve the operation or safety of the affected corridor.
o Provide quantifiable air quality benefits for the region in which the project is located.

That the project, consistent with Section 143(c)(4), addresses a known forecast demand, as
determined by the Department or regional transportation agency and evidenced in the project
proposal report.

Where applicable, that the criteria that the Department or regional transportation agency
proposes to use for a final evaluation of proposals based on qualifications and best value are
consistent with statute.

For a Department project, that the Department has made a determination of the useful life of
the project in establishing the lease agreement terms that is consistent with the terms of the
lease agreement.
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Project Proposal Report. The Commission will consider approval of a P3 project only when the
Department or regional transportation agency has prepared and submitted a project proposal
report to the Commission. The Department or regional transportation agency may engage in
preliminary steps leading to the development of the draft lease agreement, including the general
solicitation of proposals and the prequalification of potential contracting entities, prior to
submitting a project proposal report. However, the Department or regional transportation agency
should not issue the final request for proposals to implement a specific transportation project,
and the Department or regional transportation agency shall not conduct the final evaluation of
proposals, prior to the Commission’s approval of the P3 project. The Commission will place a
request for approval of a P3 project on its agenda when the Commission office receives the
project proposal report at least 45 days prior to the meeting.

The project proposal report and request for P3 project approval will include or make reference to
the following:

e The description of the scope of the transportation project and its boundaries, including
construction work and the performance of maintenance and operations.

e The basis of the Department or regional transportation agency for finding that it would be in
the public interest to implement the project through a public private partnership agreement.

e The Department or regional transportation agency’s proposed project financial plan,
including the allocation of risk between public and private entities. The financial plan will
include:

o forecasts of revenue from tolls and user fees, as determined by the Department or
regional transportation agency:

o commitments of state or local revenues to the project (including capital, operating,
maintenance, and debt service) or to any neighboring or ancillary projects necessary
or desirable for full implementation of the project;

o the alternative source of project revenue should revenues from tolls and user fees fail
to meet projections or otherwise be insufficient to meet project costs: and

o public financial responsibility for meeting project costs (including costs for
operations, maintenance, and debt service) in case of default by the contracting entity
or lessee.

e The Department or regional transportation agency’s estimate, with supporting
documentation, of the extent to which the project will be designed to achieve each of the
following performance objectives:

o improve mobility by improving travel times or reducing the number of vehicle hours
of delay in the affected corridor;

o improve the operation or safety of the affected corridor; and
o provide quantifiable air quality benefits for the region in which the project is located.

e The Department or regional transportation agency’s forecast of travel demand, with
supporting documentation.
o The terms of the draft lease agreement associated with the project.
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e Where the Department or regional transportation agency proposes to make a final evaluation
of proposals based on qualifications and best value, consistent with Section 143(g)(1)(C), the
criteria the Department or regional transportation agency proposes to use in making that
evaluation.

e For a Department project, the Department’s determination of the useful life of the project in
establishing the lease agreement terms, consistent with Section 143(d), including the basis
the Department used for making that determination.

5. Project Changes after Approval. The Commission does not approve or execute the final lease
agreement. However, the Commission’s expectation is that, pursuant to Section 143, the final
lease agreement executed by the Department or regional transportation agency will implement
the project approved by the Commission, consistent with project scope as described in section 2
of this guidance. After the Commission has approved a project, it will have no further role in
reviewing or approving changes to the project or the lease agreement except at the request of the
Department or regional transportation agency. If the Department or regional transportation
agency finds it necessary or appropriate to make changes that alter the project scope, as
described in section 2 of this guidance, the Commission expects that the agency will request
approval of the change by submitting a supplement to the project proposal report setting forth a
description of the change and the reasons for it. The Commission will approve the change if it
finds that the revised project meets the criteria set forth in section 3 of this guidance. The
Commission will place a proposed project supplement on its agenda in sufficient time to allow
action to be taken on the requested change within 45 days after the Commission office receives
the supplement to the project proposal report.
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