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RECOMMENDATION:

The California Department of Transportation (Department) recommends that the California
Transportation Commission (Commission) accept the summaries of the Definitive Agreements
between the San Bernardino Associated Governments, Union Pacific Railroad (UPRR) and BNSF
Railway Company (BNSF) as prepared by the Department and at the request of the Commission;
Copies of those Definitive Agreements are attached in accordance with Assembly Bill 105

(AB 105).

ISSUE:

In September 2008, Assembly Bill 268 (AB 268) added Section 8879.52 to the Government Code,
which required the Department to make a one-time report on or before February 18, 2009, to certain
committees of the Legislature summarizing “any memorandum of understanding or any other
agreement executed between a railroad company and any state or local transportation agency” for
any project that receives Trade Corridors Improvement Funds (TCIF). The Department submitted
the required report on February 18, 2009.

In March 2011, AB105 amended Section 8879.52 of the Government Code. The amendment calls
on the Commission to submit a report to certain legislative committees summarizing “any
memorandum of understanding, along with a copy of the memorandum, or any agreement executed
between a railroad company and any state or local transportation agency” for any project that
receives Trade Corridors Improvement Funds (TCIF).

The Memorandum of Understanding (MOU) for the Colton Crossing Grade Separation Project
(Project) was executed after the Department’s reporting requirements, pursuant to AB 268, had
expired but before the Commission’s reporting duties began under AB 105. Although no legislative
report is necessary regarding the Project MOU, both a summary and a copy of it are attached
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because the Project MOU is relevant to an understanding of the definitive agreements discussed for
which the Commission is called upon to report pursuant to AB 105.

At the request of the Commission, the Department has prepared a summary of the Colton Crossing
Grade Separation Project’s Memorandum of Understanding and its accompanying definitive
agreements.

BACKGROUND:

The Project is funded with a combination of TCIF funds, State Transportation Improvement Program
(STIP) funds, a federal Transportation Investment Generating Economic Recovery (TIGER) grant,
and funds pledged by UPRR and BNSF.

The Project will construct a grade-separated crossing of railroad tracks within the city of Colton.
Currently, north/south mainline tracks on the BNSF San Bernardino Subdivision intersect with the
east/west mainline tracks on the UPRR Yuma Subdivision. These tracks cross perpendicularly and
at grade. The San Bernardino Associated Governments (SANBAG), BNSF and UPRR (collectively
referred to as the “Parties”) are undertaking the construction of the Project to permit trains traveling
on the BNSF tracks to pass beneath the UPRR tracks without conflict of movement. The major
elements of the Project’s scope include:

e Build an elevated grade-separation structure, approximately 7,250 feet long, that will span
the two BNSF mainline tracks between Rancho Avenue and Mount Vernon Avenue,

e Construct two UPRR mainline tracks and a maintenance road on the new structure,

e Modify the existing northwest quadrant connection between UPRR and BNSF tracks to
connect to UPRR’s existing mainline tracks, and

e Make provisions to allow future connection between UPRR and BNSF tracks in the
southwest quadrant.

The Project MOU was executed between the Parties on May 5, 2010. This MOU is the legal
agreement between SANBAG and the railroads that defines the Project’s scope, schedule, costs and
public benefits. An MOU must be executed before a project baseline agreement can be approved.

Some of the major benefits outlined in the Project MOU include:

Improved regional freight train corridor mobility,
Improved reliability for both passenger and freight trains,
Improved local and regional air quality, and

Reduced congestion on local streets.

The Project Baseline Agreement (PBA) between the Commission, Department and SANBAG was
approved by the Commission at its May 2010, meeting. The PBA enumerates the Project’s scope,
cost, benefits and funding commitment of SANBAG as the sponsoring agency and establishes the
baseline for project delivery monitoring. The PBA commits the Department and SANBAG to the
terms and conditions needed for project delivery. The executed MOU was incorporated into the
PBA as an attachment. The project schedule and funding are as follows:

““Caltrans improves mobility across California”



CHAIR AND COMMISSIONERS Reference No.: 4.16

CALIFORNIA TRANSPORTATION COMMISSION August 10-11, 2011
Page 3 of 4
Project Schedule Planned Actual
Begin Environmental Phase Jan-07 Jan-07
Circulate Draft Environmental Document
(ND/FONSI) Nov-10 Feb-10
End Environmental Phase Feb-11 May-11
Begin Design Phase Jun-10 Jun-10
End Design Phase Jun-11 Jun-11
Begin Right-of-Way Phase Feb-11 Feb-11
End Right-of-Way Phase Jun-11 Jun-11
Begin Construction Phase Sep-11
End Construction Phase Mar-14
Project Funding Plan (in $1,000s)
Phase Estimated TCIF Supplemental Funding
of Work Cost [IP-PTA TIGER BNSF UPRR
Environmental | $ 3,689 $ 3,689
Design $ 11,600 $ 700 $ 10,900
Right-of-Way | $ 21,800 $ 2,500 $ 19,300
Construction | $164,905 $91,305 $ 33,800 $ 9,300 $ 30,500
Total $201,994 $ 91,305 $ 3,689 | $ 33,800 $ 12,500 $ 60,700
Percentage 100% 45% 2% 17% 6% 30%

In the MOU, the Parties agreed to formalize details of funding, construction, operations,
maintenance, and implementation of public benefits through separate definitive agreements
(Definitive Agreements). The Parties signed the Definitive Agreements on

June 1, 2011. These agreements consist of a “Cooperative Agreement for Right-of-Way Acquisition
for Colton Crossing Rail-Grade Separation Project” (Right-of-Way Agreement), an “Agreement
Regarding Implementation of Public Benefits Related to the Colton Crossing Rail-Grade Separation
Project” (Public Benefits Agreement), and a “Cooperative Agreement for the Construction and
Maintenance of the Colton Crossing Rail-Grade Separation Project” (Construction and Maintenance
Agreement).

Right-of-Way Agreement

UPRR and BNSF own or have the right to use and operate over the real property and rail facilities at
and near the Colton Crossing. Construction of the Project requires the acquisition of certain
additional rights where the Project is to be located. The Right-of-Way Agreement defines each
party’s roles and responsibilities with respect to obtaining the right-of-way certification necessary
for construction of the Project. Major areas of this agreement include:

e Each party’s commitment to cover all costs for real property,
e Responsibility for final right-of-way engineering,
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e Responsibility for encroachment permits or other property rights, and
e Handling of utility conflicts facilities on or near impacted right-of-way.

Public Benefits Agreement

The Public Benefits Agreement defines the anticipated benefits of the completed Project. Detailed
analyses of benefits were contained in the TCIF Project Application. This agreement formalizes the
specific passenger rail benefits that will be derived from the Project and the performance
measurements used to assess those benefits.

The passenger rail benefits include:

e Passenger Rail Study for one additional passenger station between the cities of Colton and
Indio,

e Additional Passenger Train Slots on the BNSF San Bernardino Subdivision,

e Grant SANBAG the right of first refusal to purchase right-of-way in the city of Redlands,

e Elimination of Union Pacific/Metrolink Interlocker,

e Allow for electrification of passenger trains operating on the BNSF San Bernardino
Subdivision, and

e An easement to construct a new tail track adjacent to the mainline track in Taylor Yard.

The project performance measures consist of:

Vehicle travel time savings from reduced delay at rail-highway crossings,
Environmental savings from reduced time-in queue at rail-highway crossings,
Travel time savings for trains from reduced delay at the Colton Crossing, and
Environmental savings from reduced train delay at Colton Crossing.

Construction and Maintenance Agreement

The Construction and Maintenance Agreement defines the roles of UPRR, BNSF and SANBAG
during construction and after completion of the Project. Major areas of the agreement include:

Project design and construction,

Project funding,

Record keeping and audits,

Ownership of facilities,

Maintenance of track and facilities for 20 years, and
Operations.

Attachments
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MEMORANDUM OF UNDERSTANDING
Colton Crossing Rail Grade-Separation Project

This Memorandum of Understanding (“Memorandum”), dated this Sth day of May
2010, is by and between the San Bernardino Associated Governments, a joint powers agency
(“SANBAG”), Union Pacific Railroad Company (“Union Pacific”), and BNSF Railway
Company (“BNSF”). For purposes of this Memorandum, SANBAG, BNSF, and Union Pacific
are sometimes collectively referred to as “parties” and individually as a “party.” Likewise,
BNSF and Union Pacific are sometimes collectively referred to as the “railroads.”

This Memorandum is made with reference to the following recitals:

A. The parties agree that an efficient and capable freight rail system is critical to
assuring the growth of the State’s economy. As stated in the California State Rail Plan 2007-08
to 2017-18, an ongoing partnership with freight railroads and others is required to maximize
benefits, including freight mobility, safety, energy, and environmental objectives. Working
together to eliminate rail infrastructure chokepoints and improve rail-system efficiency is
essential to achieving these goals.

B. The Colton Crossing consists of two BNSF San Bernardino Subdivision mainline
tracks that run north/south and cross two Union Pacific Yuma Subdivision mainline tracks that
run east/west. The BNSF and Union Pacific tracks cross at grade and perpendicular to one
another. The railroads own or have the right to use and operate over the real property and rail
facilities at and near the Colton Crossing, as more particularly described in Exhibit A (the
“Premises”). The Colton Crossing causes delays and congestion because trains must stop and
wait for other trains on conflicting tracks to pass through the crossing.

C. The majority of passenger and freight rail movements between Los Angeles, the
Inland Empire, and points east must pass through the Colton Crossing. Elsewhere on these
corridors, BNSF and Union Pacific have both made capacity improvements whose long-term
capacity value may not be fully realized because of the constraints created by the Colton
Crossing.

D. The parties propose a project to grade-separate the Colton Crossing (the
“Project”). As described in Exhibit B, the Project would consist of a flyover to elevate the
Union Pacific mainline tracks and permit trains traveling on the BNSF tracks to pass beneath the
Union Pacific tracks without conflict of movement. As set forth in greater detail in Exhibit F,
the parties expect that the Project will:

a. Improve freight train corridor mobility through the region;

b. Reduce train delays caused by conflicting movements at the Colton Crossing,
thus improving reliability of both passenger and freight trains;

¢. Improve local and regional air quality by reducing the time that locomotives
spend idling and by reducing truck volumes on local roads and freeways;
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d. Minimize noise associated with train staging operations and idling
locomotives;

¢. Reduce long-term congestion and improve safety on the regional freeway
network by shifting loads from trucks to trains and reducing the number of
interstate trucks traveling on the freeways;

f. Increase the efficiency of rail movement in the region, thereby enhancing the
competitiveness of the Port of Los Angeles and Port of Long Beach;

g. Create employment opportunities related to the construction of a major rail
improvement project.

E. On November 7, 2006, California voters approved The Highway Safety, Traffic
Reduction, Air Quality, and Port Security Bond Act of 2006 as Proposition 1B (the “Act”). The
Act provided for $2 billion to be transferred to the Trade Corridors Improvement Fund (the
“TCIF”) for infrastructure improvements along corridors having a high volume of freight
movement. The California Transportation Commission (the “Commission”) thereafter, on
November 27, 2007, established certain guidelines by which the TCIF program will be
implemented and, on April 10, 2008, adopted certain clarifying resolutions (collectively, the
“TCIF Guidelines”). The parties agree that the Project satisfies the TCIF Guidelines and
qualifies as the type of project for which TCIF funds should be used.

F. On February 17, 2009, President Obama signed the American Recovery and
Reinvestment Act (‘“ARRA™). Among other things, the ARRA created the Transportation
Investment Generating Economic Recovery (“TIGER”) program. The TIGER program
authorizes the Secretary of Transportation to issue up to $1.5 billion in grants on a competitive
basis for capital investments in surface transportation infrastructure projects that will have a
significant impact on the nation, a metropolitan area, or a region. Passenger and freight rail
projects are among those eligible for TIGER grants. The ARRA authorizes funding for TIGER
grants through September 30, 2011. In cooperation with the railroads, the California Department
of Transportation (*“Caltrans”) applied for TIGER funding for the Project, as reflected in Exhibit
G. On February 17, 2010, the Secretary of Transportation granted $33.8 million in TIGER funds
for the Project.

G. Caltrans, Union Pacific, and BNSF submitted the construction of the Project for
adoption into the TCIF program. As of April 10, 2008, the Commission had already
programmed ninety-seven million three hundred and five thousand dollars (897,305,000) in
TCIF funds for the Project, subject to the Commission’s review of the Project’s requirements and
delivery schedule contained in the Project’s baseline agreement. (See Cal. Gov. Code
§8879.52(d).)

H. At a specially scheduled meeting on March 25, 2010, the Commission reviewed
the proposed baseline agreement for the Project. Finding deficiencies, the Commission rejected
the agreement, thereby freeing the TCIF funds previously programmed for the Project. The
primary basis for the Commission’s action was its conclusion that the agreement did not provide
sufficient public benefits. Pursuant to Government Code §8879.52(d), the Commission directed
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local transportation agencies in the Los Angeles / Inland Empire Corridor to propose alternative
projects for consideration for these TCIF funds. At the same time, the Commission noted that
grade separation of the Colton Crossing could still be eligible for TCIF funding under a new
application and specifically directed local agencies to consider resubmitting the Project for TCIF
tunding under revised terms.

L. Since the March 25, 2010 Commission meeting, the railroads and the Southern
California Consensus Group, which represents SANBAG, Southern California Regional Rail
Authority (“Metrolink™), Southern California Association of Governments, Alameda Corridor —
East Construction Company, Alameda Corridor Transportation Authority, Orange County
Transportation Authority, Riverside County Transportation Commission, Los Angeles County
Metropolitan Transportation Authority (“Metro”), Ventura County Transportation Commission,
Port of Los Angeles, Port of Long Beach, and Port of Hueneme, have worked together to
evaluate additional public benefits that will qualify the Project for funding. Having reached
agreement on additional terms, the parties presented the Project for reconsideration at the
Commission’s April 8, 2010 meeting. Deferring action on the merits of the proposal, the
Commission directed the parties to submit an executed memorandum of understanding and
proposed baseline agreement for TCIF funding in the amount of ninety-one million three-
hundred thousand dollars ($91,300,000) for the Commission’s consideration on or before May 7,
2010.

J. SANBAG and the railroads now desire to enter into this Memorandum in order to
outline some of the main terms that would govern the proposed investment in the Project of
TCIF funds allocated by the Commission pursuant to the TCIF Guidelines (the “State
Contribution™), the supplemental funding (described in Exhibit G, the “Supplemental
Funding”) to be provided for the Project, the design and construction of the Project, the
achievement of public benefits to be realized as a result of the Project, and the process for
negotiating and preparing binding Definitive Agreements (as defined below) to cover all such
matters.

K. The parties acknowledge that the allocation of the State Contribution for
construction of the Project is contingent upon, among other things, its adoption by the
Commission pursuant to applicable law and the TCIF Guidelines, the appropriation of funds by
the California state Legislature (the “Legislature”), the execution of a project baseline
agreement (the “Project Baseline Agreement”) between SANBAG and the Commission,
commitment of sufficient Supplemental Funding to complete the Project, and continued
adherence to the accountability implementation plan adopted by the Commission, including the
provision of financial and performance audits and quarterly progress reports.

NOW, THEREFORE, the parties agree as follows:

l. Project. The Project will consist of the construction and operation of various
upgrades and improvements to the existing grade, tracks, signal, and related infrastructure
located on the Premises. The current Project scope includes, without limitation, construction of
an elevated flyover of the Union Pacific tracks over the BNSF tracks, as more specifically
described in Exhibit B. Final Project concept, design, and scope may be reduced or expanded by
mutual written agreement of the parties prior to commencement of construction of the Project as
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the result of final engineering, an environmental assessment, or an updated economic analysis.
The parties agree that funding for the Project is subject to Project approval and environmental
clearance processes necessary to comply with the California Environmental Quality Act
("“CEQA”). The State will be the responsible CEQA lead agency. The Federal Railroad
Administration will be the lead agency under the National Environmental Policy Act (“NEPA™).
The Project is expected to generate significant public benefits, as described in Exhibit F.

2. Project Baseline Budget. As of the date hereof, (i) the Project baseline budget and
schedule attached hereto as Exhibit C represent the estimated Project costs and the current
Project funding plan and schedule, and (ii) the non-State Contribution funding described in
Exhibit E and Exhibit G is expected to be available to fund part of the development of the Project
in accordance with the contemplated Project scope, budget, and schedule, and is expected to be
fully committed, consistent with the amounts and allocations set forth in Exhibit C and Exhibit
E, at or prior to execution of the Definitive Agreements. Any change in the Project budget,
funding plan, scope, or schedule described in the attached Exhibits B, C, E and G will require
prior written approval of the parties, and will require an amendment to the Project Baseline
Agreement and may require an amendment to one or more Definitive Agreements, with any
amendment to the Project Baseline Agreement requiring approval by the Commission.

3. Overall Schedule. The parties contemplate that, subject to obtaining all necessary
approvals, the parties will enter into one or more agreements covering the construction,
operation, maintenance, and funding of the Project, and implementation of public benefits
generated by the Project (the “Definitive Agreements”), on a date no sooner than six months
prior to the beginning of construction, which is currently projected to commence in September
2011. The Parties contemplate that SANBAG will be the implementing agency, and the
railroads will complete design, right-of-way, and construction of the Project under agreement
with SANBAG and commence operations over the new improvements by dates to be established
in the Definitive Agreements. The parties further contemplate that negotiation of the Definitive
Agreements for the Project, environmental review, and permitting will be conducted in
accordance with the schedule attached hereto as Exhibit C. The parties agree to use reasonable
efforts, including dedication of sufficient staff time as they respectively deem necessary, to meet
the milestones set forth in Exhibit C.

4. Definitive Agreements. This Memorandum is intended by the parties as a
summary of some, but not all, of the basic terms associated with the Project. Except for the
confidentiality provisions, this Memorandum is non-binding. The parties contemplate that,
subject to obtaining all necessary approvals from their respective governing bodies, they would
enter into certain Definitive Agreements, including, but not limited to, the following:

(a) A design and right-of-way agreement that defines the roles and
responsibilities of the parties (the “Design and Right-of-Way Agreement”) with respect to
these tasks as soon after the TCIF Baseline Agreement is executed as is feasible.

(b) An Agreement for Construction, Funding, and Operation of the Colton
Crossing Grade Separation Project that will cover the scope, construction, operation,
maintenance, and funding of the Project (the “Construction and Operation Agreement”). The
Construction and Operation Agreement will establish dates for the construction term, which
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dates shall be subject to adjustment for permitting, force majeure, and other approved delays as
defined therein; provided that the parties acknowledge that, pursuant to the TCIF Guidelines,
construction on the Project must commence by December 31, 2013 or the funding as
contemplated herein may terminate. Similar terms will likewise be included to the extent they
are necessary to reflect TIGER requirements. A brief summary of certain key terms in the
Construction and Operation Agreement is attached hereto as Exhibit E. The parties may also
enter into one or more ancillary agreements that they mutually agree are necessary or helptul in
connection with the development, environmental review, permitting, or construction of the
Project.

(¢) An Agreement Regarding Implementation of Public Benefits that will
detail the public benefits to be realized as a result of the Project (the “Public Benefits
Agreement”) and the plan to implement the same (to the extent it is not governed in the
Construction and Operation Agreement). A brief summary of the contemplated public benefits
that will accrue as a result of the Project and by when those benefits will be realized is attached
hereto as Exhibit F. The parties may also enter into one or more ancillary agreements that they
mutually agree are necessary or helpful in connection with the realization of public benefits from
the Project.

5. Negotiations and Due Diligence. From the date of this Memorandum until such
time that negotiations may be terminated as provided in Section 12 of this Memorandum, the
parties contemplate that (i) each of the parties will use reasonable, good-faith efforts to negotiate
and document each Definitive Agreement, including devoting sufficient staff and time as they
deem appropriate to complete such negotiations; (ii) the railroads will grant permission to
SANBAG to inspect the Premises, provided that SANBAG enters into each railroad’s standard
right-of-entry agreement, subject to review of forms and agreed-upon changes to such forms, for
such inspections; and (iii) to the extent permitted by applicable law, the railroads will provide to
SANBAG information that is not proprietary, privileged, or subject to a confidentiality
obligation and that is reasonably requested by SANBAG concerning the Project or the
subdivisions impacted by the Project that will assist SANBAG in evaluating the costs and
impacts of the Project and in identifying and evaluating the proposed public benefits of the
Project.  Prior to a railroad’s delivery of any such non-public information under this Section
(“Confidential Information™), the parties will enter into confidentiality agreements that will
govern the protection of such Confidential Information, which agreements, however, will be
subject to the requirements of the California Public Records Act. Such confidentiality
agreements will also include provisions for SANBAG to notify the railroads of any requests
SANBAG receives to disclose Confidential Information.

6. Disbursement of Funds.

(a) Pursuant to the TCIF Guidelines, funding for projects adopted into the
TCIF program will be allocated by the Commission from funds appropriated by the Legislature
or from other state or federal funds appropriated to fund the TCIF program. The funds allocated
to the Project will be disbursed by the State to SANBAG pursuant to applicable regulations and
guidelines, with SANBAG disbursing the funds pursuant to a procedure to be set forth in the
Design and Right-of-Way Agreement and Construction and Operation Agreement.
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(b) The parties acknowledge that all projects adopted into the TCIF program
are statutorily mandated to have supplemental funding equal to or greater than the State
Contribution (the “Supplemental Funding Requirement”). Local, federal, or private funds
expended after the adoption of the Project into the TCIF program may be used to meet the
Supplemental Funding Requirement; provided, however, that while the funding plan may include
state funds in addition to the State Contribution, those additional state funds may not be used to
satisfy the Supplemental Funding Requirement. Each railroad’s supplemental funding obligation
is described in Exhibit C, Exhibit E, and Exhibit G. The parties agree that any TIGER funding
received for the Project will be applied to satisty the Supplemental Funding Requirement.

(c) The parties acknowledge and agree that the approved State Contribution
may be used only for the payment or reimbursement of construction costs, which shall be defined
in the Construction and Operation Agreement.

7. Conditions Precedent. Conditions precedent to entering into the Definitive
Agreements include:

(a) Demonstration of Public Benefits. The public benefits resulting from the
Project must be commensurate with the anticipated investment of the State Contribution to the
Project. The parties will cooperate in identifying and quantifying public benefits expected to
result from the Project, drafting and executing the Public Benefits Agreement providing for the
implementation and achievement of such public benefits, and in developing metrics for the
measurement of public benefits realized over the economic life of the Project.

(b) Project Scope and Budget. The railroads acknowledge that the scope and
layout of the Project is subject to SANBAG’s review and approval. The parties further
acknowledge and agree that, pursuant to the TCIF Guidelines, the Project must satisfy the
statutorily-required useful life for capital assets set forth in the California General Obligation
Bond Law (Section 16727(a) of the California Government Code). In order to meet these
requirements, the railroads would need to prepare and submit the scope, specifications, schedule,
and budget for the Project to SANBAG for review and approval in accordance with the schedule
set forth in Exhibit C. The railroads agree to respond within a reasonable time to any comments
that SANBAG may have.

() Commission Approval of Project. The Commission must adopt the
Project pursuant to applicable law and the TCIF Guidelines.

(d) Dedication of TIGER Funding. The Secretary of Transportation must
grant TIGER funds in an amount sufficient to satisfy that portion of the Supplemental Funding
for the Project that the railroads have not committed to pay, as set forth in Exhibit C.

8. Ownership of Project Site and Improvements. The railroads either hold all
property rights that will be necessary for the construction of the Project, or prior to
commencement of construction, they shall acquire or cause to be acquired any such necessary

rights.
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9. Press Releases/Communications. The parties will cooperate in good faith during
the term of this Memorandum to coordinate any press releases or other communications or
statements to the press concerning the negotiations contemplated hereby or the proposed State
funding for the Project.

10. Disclaimer of Liabilities. Except for the breach of any confidentiality provisions
contained herein, no party shall have any liability to any other party for any liabilities; losses:
damages, whether special, incidental or consequential; costs; or expenses incurred by such other
party in the event the negotiations contemplated hereunder are terminated for any reason. Each
party agrees that there are no representations or warranties concerning the Project, including but
not limited to any implied warranties such as fitness for a particular use or merchantability.
Except to the extent otherwise provided in any Definitive Agreement, each party shall be solely
responsible for its own expenses, legal fees, and consultant fees related to the negotiations
described in this Memorandum, regardless of whether any of the transactions contemplated
herein are consummated. Notwithstanding any other provision herein, the terms of the
Definitive Agreements shall govern questions regarding issues of liability, indemnity, and
insurance with respect to the construction, maintenance, and operation of the Project.

I1. Termination. The parties agree that any party to this Memorandum may
unilaterally withdraw from negotiation or dealing with respect to the Project or the Definitive
Agreements contemplated herein at any time, with or without cause, at the withdrawing party’s
sole discretion upon thirty days prior written notification to the other parties. Notwithstanding
this Section, the terms of an executed Definitive Agreement shall govern the obligations of the
parties with respect to the grounds and manner of termination of the executed Definitive
Agreement.

12. Preparation of Project Baseline Agreement. The parties agree to work together in
good faith to negotiate and prepare the Project Baseline Agreement. The railroads further agree
to work in good faith to provide SANBAG with such information as it may need to prepare
timely reports to the Commission in relation to the Project Baseline Agreement. The Parties
acknowledge that this Memorandum shall be referred to in the Project Baseline Agreement and
included as an attachment thereto.

13. Continuation of Existing Rail Service.

Amtrak operates passenger service on the Union Pacific and BNSF tracks located at the
Colton Crossing. The Southern California Regional Railroad Authority (“SCRRA” or
“Metrolink”) operates by agreement on the BNSF tracks at this location. Plans for the Project
will include provisions that coordinate passenger train operations through the Project limits on
both lines during and after construction. As noted in Exhibit F, passenger lines are expected to
enjoy the benefits of fewer delays after the Project is completed. Any effects to the on-time
performance of passenger trains operating through the Colton Crossing during and after
construction of the Project will be subject to and resolved on terms consistent with the operating
agreements between the passenger and freight railroads and any agreements that the freight and
passenger railroads may negotiate for purposes of operations during the construction period.
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14. Miscellaneous.

(a) Governing Law. Except on subjects preempted by Federal law, this
Memorandum shall be governed by and construed in accordance with the laws of the State of
California.

(b) Headings. The Section headings in this Memorandum are for convenience
only and shall not be used for any purpose in the interpretation of this Memorandum.

(c) Severability. If any clause or provision of this Memorandum is illegal,
invalid, or unenforceable under applicable present or future laws, then it is the intention of the
parties that the remainder of this Memorandum shall not be affected but shall remain in full force
and effect.

(d) Exhibits. All of the exhibits attached to this Memorandum are hereby
incorporated by this reference.

(e) Relationship of the Parties. Each party is and shall at all times be and
remain independent from the other parties hereto and, except to the extent otherwise expressly
set forth in the Definitive Agreements, shall not be deemed an agent of any other party. Nothing
contained herein shall have the effect of creating a joint venture or partnership between or among
any of the parties hereto. No party shall have any right or power to obligate or bind any other
party in any manner whatsoever. This Memorandum is not intended and shall not be construed
to create any beneficiary rights in any individual or entity not a party hereto. None of the parties
hereto is a fiduciary of any other party.

(H) Amendments. This Memorandum cannot be modified or amended in any
way except in writing, signed by the parties hereto.

(g) Notices. Any notice required or authorized to be given hereunder or any
other communications between the parties provided for under the terms of this Memorandum
shall be in writing, unless otherwise provided, and shall be served personally or by reputable
express courier service or by facsimile transmission addressed to the relevant party at the address
stated below or at any other address notified by that party to the other as its address for service.
Any notice so given personally or by express courier service shall be deemed to have been
served and received upon delivery, or attempted delivery, and any notice so given by facsimile
transmission shall be deemed to have been served and received on dispatch. As proof of such
service and receipt, it shall be sufficient to produce a receipt showing delivery, or attempted
delivery, by personal service or by express courier service, or an activity report of the sender’s
facsimile machine showing the correct facsimile number of the party to whom notice is served
and the correct number of pages transmitted. The parties’ addresses for service are:
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Union Pacific: Union Pacific Railroad Company
10031 Foothills Boulevard
Roseville, CA 95747
Attention: Jerry Wilmoth
General Manager Network Infrastructure
Telephone: (916) 789-6360
Facsimile: (916) 789-6058

BNSF: BNSF Railway Company
2500 Lou Menk Drive
Fort Worth, Texas 76131
Attention: Dean Wise
Vice President, Network Strategy
Telephone: (817) 593-3156
Facsimile: (817) 352-7154

SANBAG: San Bernardino Associated Governments
1170 West Third Street, Second Floor
San Bernardino, CA 92410-1715
Attention: Deborah Barmack
Executive Director
Telephone: (909) 884-8276
Facsimile: (909) 885-4407

(h).  Counterparts. This Memorandum may be executed in one or more
counterparts, each of which when so executed shall be deemed an original, but all of which taken
together shall constitute one and the same instrument.

(1) Entire Agreement. This Memorandum constitutes a single, integrated,
written contract expressing the entire agreement of the parties. No covenants, agreements,
representations, or warranties of any kind whatsoever have been made by any party hereto,
except as specifically set forth herein. All prior discussions and negotiations have been and are
merged and integrated into, and superseded by, this Memorandum.

) Waivers. Any waiver, modification, consent, or acquiescence with respect
to any provision of this Memorandum shall be set forth in writing and duly executed by or on
behalf of the party to be bound thereby. No waiver by any party of any breach hereunder will be
deemed a waiver of any other or subsequent breach.

(k) No Presumption Against Drafting Party. This Memorandum and the
provisions contained therein shall not be construed or interpreted for or against any party because
that party drafted or caused its legal representative to draft any of the Memorandum’s provisions.
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§)) Authority. Each individual executing this Memorandum hereby represents
and warrants that he or she has the capacity set forth on the signature pages with full power and
authority to bind the party on whose behalf he or she is executing the Memorandum.

(m)  Assignment. This Memorandum shall be binding upon and inure to the
benefit of each of the parties hereto and to their respective transferees, successors, and assigns.
No party may assign its rights or obligations under this Memorandum to a third party without the
written consent of the other parties, except where assignment occurs as a result of a sale or
transfer of all or substantially all of a party’s assets pursuant to merger, sale, consolidation,
combination, or order or decree of governmental authority.

IN WITNESS WHEREOF, this Memorandum has been duly executed by the parties as of the
date first written above.

[Signature Page to Follow]
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SAN BERNARDINO ASSOCIATED
GOVERNMENTS

By/iéé{&{/

DEBORAH ROBINSON BARMACK
Executive Director
San Bernardino Associated Governments

Approved as to Form:

By: AN U
JTEAN-RENE BASLE

Gernteral Counsel
San Bernardino Associated Governments

BNSF RAILWAY COMPANY

By:

DEAN WISE
Vice President Network Strategy
BNSF Railway Company

Approved as to Form:

By:

DAVID RANKIN
Senior General Attorney
BNSF Railway Company
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UNION PACIFIC RAILROAD COMPANY

DENNIS J. DUFFY
Vice Chairman Operations
Union Pacific Railroad

Approved as to Form:

By:
DAVID M. PICKETT
General Attorney

Union Pacific Railroad




SAN BERNARDINO ASSOCIATED
GOVERNMENTS

By:

DEBORAH BARMACK
Executive Director
San Bernardine Associated Governments

Approved as to Form:

By:

UNION PACIFIC RAILROAD COMPANY

oros, O

%mzs 1. DUFEN fi/ v
Vice Chairman Operations
Union Pacific Railroad

Approved as to Form: S
phteciu) /

/ wu‘?

By: L7t

JEAN-RENE BASLE
General Counsel
San Bemnardino Associated Governments

BNSF RAILWAY COMPANY

By:

DEAN WISE
Vice President Network Strategy
BNSF Railway Company

Approved as to Form

By:

DAVID RANKIN
Senior General Attorney
BNSF Railway Company
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SAN BERNARDINO ASSOCIATED
GOVERNMENTS

By:

DEBORAH BARMACK
Bxeeutive Director
San Bernardino Associated Governmenis

Approved as to Fornn:

By:

UNION PACIFIC RAILROAD COMPANY

By:
DENNIS J. DUFFY

Vice Chairman Operations
Union Pacific Railroad

Approved as to Form:

By:

JEAN-RENE BASLE
General Counsel
San Bernardino Associated Governments

BNSF RAILWAY COMPANY

SV A

DEAN WISE
Vice President Network Strategy
BNSF Railway Company

Approved as to Formy:

By: T ,W«/N}Mﬁ Wtfﬁwm’

DAVID RANKIN
Senior General Attorney
BNSF Railway Company
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Union Pacific Railroad

11



EXHIBIT A
Description of Premises

The Project is located in Colton, California where Union Pacific Railroad’s Alhambra and Yuma
Subdivisions (MP 538.7) intersect with BNSF’s San Bernardino Subdivision.
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EXHIBIT B

Preliminary Description of the Project

The Project would elevate Union Pacific’s east / west tracks over the BNSF’s north / south
tracks. The planned project scope includes:

» Construct a structure, approximately 7,250 feet long, between Rancho Avenue (MP
538.5) and Mount Vernon Avenue (MP 539.7) with approximately a 0.65% grade at the
west approach and approximately a 1.17% grade at the east approach

® Two mainline tracks and a maintenance road will be constructed on the structure
Opening under the grade separation structure for the BNSF tracks would accommodate a
potential third BNSF mainline track with 20 ft track centers

® One of the existing UPRR mainline tracks would be converted to become the Colton
Yard lead / Yuma connector track with an at-grade crossing diamond at the junction with
the BNSF

* Modify existing northwest quadrant connection between UPRR and BNSF tracks to
connect to UPRR’s existing mainline 2 track

® Design provides for future connection between UPRR and BNSF tracks in the southwest
quadrant
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EXHIBIT C

Estimated Project Schedule and Proposed Funding Plan Summary

Project Schedule

Begin Preliminary Engineering and Environmental
Complete Preliminary Engineering / Technical Studies

Begin Design — Track & Structures
Begin Design — Signal

Circulate Draft Environmental Document

Complete Environmental Clearance
Begin ROW Acquisition
Begin Utility Relocation
Execute Public Benefits Agreement

Execute Construction & Maintenance Agreement

End Permitting / NEPA

Final Design Complete
Right-of-Way Certification
Advertise Construction Contract
Award Construction Contract
Begin Construction

End Construction
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Underway

June 2010

June 2010
August 2010
November 2010
February 2011
February 2011
March 2011
March 2011
March 2011
June 2011

June 2011

June 2011

July 2011
September 2011
September 2011
March 2014



Funding Plan (costs in millions of dollars)

5 Pr;’ecf /
- Environmental
_Documentation

_and Estimates

Right—of—-Way {Cap;taf $49 B e
_andSupport) S|

Construction (Capital $28.9 - 8913 3305 $93 S0, $1600  792%
and Support)

» $0 S $26 o 132% .

$60.7

$33.8 | $3.7  $91.3  $60.7

16.7%  1.8%  452%

TOTAL |

Due to rounding, the total amount may deviate slightly from the actual total. The figures provided in this table reflect estimates of the costs of the
various components of the Project. These figures are provided for planning purposes only and are not meant to limit how funds from a specific
source may be used on the Project or how the total funding may be allocated among the various costs.

Notes:

e [Estimated construction costs are in 2012 dollars

e TCIF funds and Railroad funding subject to receipt of TIGER funding and terms of this
memorandum

* BNSF and Union Pacific’s contribution can be offset by other grants they receive, as long as
with the addition of the grant funds the ratio of funds on the Project is still in compliance
with the TCIF requirements.
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EXHIBIT D

Intentionally Omitted
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EXHIBIT E

Certain Key Terms and Concepts for Construction and Operation Agreement

Note: The descriptions below are intended to summarize certain terms and concepts to be
included in the Construction and Operation Agreement, subject to negotiation of the Definitive
Agreements. The terms and concepts would be set forth in full in the Construction and
Operation Agreement, which agreement also would contain other terms and provisions to be
specified and agreed upon by the parties.

A. Project Scope, Schedule and Budget.

1.

The Construction and Operation Agreement will include a detailed and complete
description of the Project scope and specifications and identification of the party
responsible to complete the various elements of the Project, which shall be agreed upon
by the parties at or prior to the execution of the Construction and Operation Agreement.

The Construction and Operation Agreement will include a detailed and complete budget
and construction schedule for the Project based upon the agreed Project scope and
specifications. The budget and construction schedule will be agreed upon by the parties
at or prior to execution of the Construction and Operation Agreement.

Any changes to the Project’s final approved scope, specifications, schedule, or budget
from that attached to the Construction and Operation Agreement shall require prior
approval by SANBAG and the railroads and may require an amendment to the Project
Baseline Agreement by the Commission. All parties agree to consider such proposals in
good faith and to review and respond to any such proposed changes within a reasonable
time.

Any cost increases resulting from any changes to the Project’s approved scope,
specifications, schedule, or construction budget shall be the responsibility of parties
other than SANBAG, unless such cost increases result from a change in the Project
scope, as set forth in Exhibit B, requested by SANBAG (but only in its capacity as a
party to the Definitive Agreements); provided that in no event shall the State
Contribution be required to exceed the Supplemental Funding as described by Exhibit G
or the amount allocated by the Commission. In addition, reductions to the Project’s
approved scope, benefits, specifications, schedule, or budget may result in a reduction in
the State Contribution, as will be set forth in the Construction and Operations
Agreement.

The railroads will use reasonable efforts to reduce or minimize Project costs, including,
but not limited to, providing to the Project the benefit of reduced materials prices
resulting from the railroads’ bulk purchase of materials. The benefits of any cost
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reductions will be credited equally toward the State Contribution and Supplemental
Funding Requirement.

6. In the event the Commission allocates an amount lower than fifty percent ( 50%) of the
Project’s final approved budget for eligible construction costs, SANBAG and the
railroads may jointly agree to adjust the Project’s scope and schedule to reflect the new
Project budget (it being acknowledged that SANBAG or either railroad may elect to
terminate the Project following review of any such proposed adjustments).

B. Funding Sources,

1. The State Contribution currently planned for the Project is ninety-one million three-
hundred thousand dollars ($91,300,000), based on the information available at this time,
including information regarding the Project’s scope, budget, schedule, and anticipated
public benefits as submitted to the Commission. The final State Contribution will be
specified in the Construction and Operation Agreement, and will be subject to reduction
(1) as provided in Section A.3 above, or (ii) if the Commission allocates a lower amount
for the Project, in which case such lower amount shall be the State Contribution (it being
acknowledged that SANBAG or either railroad may elect to terminate the Project
following review of any such proposed reductions).

2. The Construction and Operation Agreement will include a commitment for BNSF and
Union Pacific to provide their respective funding contributions as set forth in Exhibit C.
Any cost overruns will be the responsibility of Union Pacific.

3. SANBAG is not required to provide and is not providing any funding for the Project.

C. Conditions to all Disbursements. The Definitive Agreements will contain specific conditions
to all disbursements of the State Contribution, including:

1. Appropriation of funds for the Project by the Legislature, and allocation of funds to the
Project by the Commission in an amount sufficient to cover requested disbursements. If
the Legislature or Commission fails to so appropriate and allocate such funds then
railroads shall have no further obligation regarding the Project. If the Legislature or
Commission fails to so appropriate and allocate such TCIF funds then the State is not
liable to use State funds for the reimbursements of prior expenditures by the railroads on
the Project. Federal funds are subject to the Federal fund requirements and are not
subject to the provisions of this section.

2. Establishment and maintenance by railroads and their subcontractors of an accounting
system that properly accumulates and segregates incurred Project costs by line item. The
accounting system shall conform to Generally Accepted Accounting Principles. In
addition, the accounting system shall enable the determination of incurred costs at interim
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points of completion, and provide support for the railroads’ expenditures to be counted as
matching or reimbursable payments.

D. Conditions to Specific Disbursements. The Definitive Agreements will contain specific

conditions to all disbursements of the State Contribution and TIGER funds, including
submittal by the railroads of evidence the railroads or other third parties have paid a
sufficient amount of Project construction costs to date, excluding amounts reimbursed or
requested to be reimbursed from the State Contribution, so that the one to one (1:1) ratio
between the State Contribution and the Supplemental Funding payments of construction
costs 1s not exceeded.

E. Description of Costs Eligible for Reimbursement from the State Contribution and Costs that

Qualify Toward Supplemental Funding Requirement.

1.

The State Contribution may only be used to reimburse already paid eligible construction
costs and the parties’ administration costs. Eligible construction costs, including the
costs of acquiring materials to be incorporated into the improvements to be constructed as
part of the Project, shall be determined in accordance with the provisions of applicable
state and federal law.

Expenditures that do not quality toward the Supplemental Funding Requirement are (i)
amounts incurred or paid prior to adoption of the Project into the TCIF program, and (ii)
any payments or contributions by the State of California to the cost of the Project, or to
reimburse railroads for any such cost, other than the State Contribution.

Amounts received for the salvage, reuse, or recycling of any materials in connection with
the Project shall be applied to reduce the overall cost of the Project.

The Supplemental Funding may be used to reimburse the Parties eligible administration
costs.

F. General Post Construction Operating Covenants.

1. The railroads will maintain in service the track and other improvements built as part of
the Project (the “Project Facilities”) for a minimum of twenty (20) years after
completion of construction (the “Operating Term”).

2. The railroads will maintain the Project Facilities in good repair on the Premises
throughout the Operating Term.

3. Should any of the Project Facilities be damaged or destroyed during the Operating Term,
the railroads will restore and repair such damage or destruction.

4. The railroads acknowledge that all post-construction activities, including maintenance,
repair, restoration, and replacement, shall be at no cost to SANBAG.
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G. Miscellaneous.

1. The Construction and Operation Agreement will be binding upon any assignees or other
transferees of the railroads’ right to operate freight service on the Premises.

2. The Construction and Operation Agreement will contain provisions giving the Federal
Government, the State, and SANBAG the right to audit the Project records maintained by
railroads or their contractors, including technical and financial data, at any time during
the course of the Project and for four (4) years after the date of the final completion of the
Project. Any such audits will be conducted in accordance with Generally Accepted
Government Auditing Standards.
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EXHIBIT F
Description of Projected Public Benefits

A. Project Category: Rail
B. Project Type: Rail-Rail At-Grade crossing eliminated
C. Project Qutputs and Metrics (Five years after Project completion) *
Project Output Quantity
Elements Metric Projected
1. New Structures Number of Structures Constructed 1
2. Rail-Rail At-Grade Crossing Number of At-Grade crossings eliminated 1
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D. Project Benefit Outcomes and Metrics (at Project completion) *
Determination 2019 20086
Project Outcome Metric Approach Build Case Baseline
Rail Freight Volume
1. Throughput (Trains feet per day) Actual 966,154 663,811
(No commuters)
BNSF Mainline 30.00 10.75
) Transit time through Corridor Actual
2. Velocity
(MPH) UP Mainline
42.50 10.75
Actual
3. Reliability (Xiga:::i ol g;?:: 'Lg':fs) Actual (74,852) N/ A
* Decrease highway accidents from occurring by more than 800 accidents aver the Ii
of the project
4. Safety * Avoid three fatal accidents and 100 injury accidents over the life of the project
* Reduce the number of heavy truck accidents by an average of 38 incidents per yea
* Source: Accident rates from CalTrans "Cal-BC" model
5. Congestion Reduction * Average annual reduction in delay for vehicles equals 2.9 MM passenger hours
' * Average annual reduction in time-in-queue for delay equals 2.4 MM hours
Average annual reduction from vehicles
* HC=28tons
* CO=186tons
* NOx=4.9tons
* PM=1.0tons
* CO2= 10,982 tons
6. Emissions Reduction
Average annual reduction from locomotives
* HC=428tons
* CO=146.1tons
* NOx =67.4tons
* PM=58tons
* €02 =23,371 tons
Average annual gallons saved
* Gasoline = 907,590
7. Other Outcomes * Diesel = 79,060
* Oil= 101,583
Note:

* Project estimates based on information developed for the BNSF and Union Pacific Public Benefit Study for Colton Grade Separation dated February 5
2008. The Project scope as more specifically described in Exhibit B, may be modified as set forth in this Memorandum. The Parties contemplate
that prior to project construction, estimates will be revised in accordance with the final Project scope of work and updated methodology as

agreed upon between the parties in the Definitive Agreements. The Parties further contemplate these revised estimates will be the basis for
comparing outcomes five (5) years after Project completion.
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E. Summary of Long-Term Expected Benefits

The following table presents the total discounted value of net public benefits presently expected to accure to California through 2035
with the full implementation of the Project. As the table demonstrates, the total value of these benefits to the State of California
would most likely be about $503 million, but could range anywhere from $390 million to $624 million.

Discounted Value of Net Benefits Through 2035 (USD in millions of 2007 dollars)

Average
Net Benefit Name Net Benefit Category Range (Likely Value)

Travel time savings for
Vehicles from reduced
delay at rail / highway
crossings $160 - $288 $220
Inventory travel time
savings for Trains from
reduced delay at Colton
crossing $150 - $340 $249
Vehicle operating cost
savings from reduced time-
in-queue at rail / highway
crossings $15 - $28 $9292
Environmental savings
from reduced time-in-
queue for Vehicles at rail /
highway crossings Environmental Improvements $2-%4 $3
Environmental savings
from reduced Train delay

Transportation System Savings

at Colton crossing $11-$23 $17
Total Discounted Value of Benefits Accruing In California

(Note: Separate calculations, may not add) $390 - $624 $503
Total Discounted Value of Benefits Accruing Outside California

(Note: Separale calculations, may not add) $203.7 $203.7
Total Discounted Value of Benefits

(Note: Separate calculations, may not add) $594 - $828 $706.7

Source: HDR Inc., Public Benefit Study for Colton Crossing Grade Separation, February 5, 2008
Parsons Brinckerhoff, Colton Crossing Grade Separation Project TIGER Application,
September 2009

F. Passenger Rail Benefits

The following passenger rail benefits will accrue from the completion of the Colton
project:

1. Improved Operational Reliability and Travel Times

Due to the volume of passenger and freight trains that pass through Colton
Crossing, the variable nature of train arrivals, the different types of trains, and
movement conflicts associated with an existing at-grade rail crossing, delays to
trains of all types can occur. Grade separating the crossing will provide for more
fluid operations of both freight and passenger train traffic. With the completion
of the Project, operational efficiency and reliability benefits will accrue to the
following passenger services:

e Amtrak Intercity Passenger Trains:
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o Southwest Chief (daily service on BNSF trackage)
o Sunset Limited (tri-weekly service on UP trackage)

e  SCRRA Commuter Trains:
o Metrolink Service (daily service on BNSF trackage)

Enhanced Capacity for Potential Future Services

The completion of this project may provide opportunities for potential future
passenger services along the Union Pacific or BNSF network trackage (subject to
other capacity improvements). Such future services are subject to requirements in
any applicable agreements or any future negotiations between the appropriate
freight railroad and the interested service parties.

Passenger Rail Study

Union Pacific is agreeable to undertake the initial phase of a study for additional
Metrolink service on Union Pacific’s Yuma Subdivision between Colton and
Indio, upon receipt of a formal request from Metrolink, acting through the
Riverside County Transportation Commission, that clearly outlines its proposed
operation, to determine what improvements would be required to support such
request. The study will commence upon execution of the Definitive Agreement
by all parties for the construction and operation of the Colton Flyover Project.
The study will be performed to comply with Union Pacific Commuter Access
Principles, a copy of which is attached to this Memorandum as Exhibit H. After
this initial review, the parties will determine the process to be followed to
complete the review. However, Union Pacific will make the final determination
of what would be required on its property to mitigate the impact of any new
Metrolink service and no service will commence until the Colton Flyover and
necessary improvements are completed and in service.

Sale of Right of Way in Redlands

Union Pacific will sell to SANBAG, for the benefit of Metrolink for railroad
operations, a strip of Union Pacific’s right of way in Redlands that will be
approximately thirteen feet (13”) wide and three-thousand three-hundred feet
(3,300°) long. The specific size of the property to be sold is yet to be determined.
The property is generally located between Church Street and Judson Street. This
transaction will be completed through a separate agreement. SANBAG will pay
Union Pacific fair market value for the property, which will be determined
through protocols to be agreed upon by the parties. The protocol is to be included
in the Public Benefits Agreement.
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Elimination of Union Pacific/Metrolink Interlocker

Through a separate agreement, Union Pacific, BNSF, and SANBAG will develop
a plan to eliminate the need for the interlocker at the rail grade crossing between
Union Pacific’s Riverside Industrial Lead and Metrolink’s Perris Valley Line.

Review of Feasibility of Higher Vertical Clearance of the Colton Flyover

Union Pacific will review the feasibility of constructing the Colton Flyover
structure with adequate vertical clearance so as not to preclude the possibility for
electrification of passenger trains operating on the BNSF San Bernardino
Subdivision. Factors to be considered include, but are not limited to, existing
restrictions, such as the vertical clearance on the BNSF line at the I-10 Freeway
(24°27); the limitation on adjusting the profile due to constraints at Mount Vernon
Avenue and Rancho Avenue overhead structures; the impacts any increase in
approach grades may have on Union Pacific train operations; clearance
requirements established by law, including General Orders promulgated by the
California Public Utilities Commission; and the project cost increase between a
clearance of 23°6” and the clearance required to allow for electrification of
passenger trains on the BNSF line.

Limitation on Conveyance of Air Rights

Metro’s Gold Line operates on an easement on Union Pacific’s property in an
area commonly known as the “Cornfield” in the Chinatown area of Los Angeles.
Metro wishes to prohibit the construction of any structures above its easement
without its consent. Union Pacific is agreeable to amending the existing easement
to prohibit Union Pacific from granting such construction rights to a third party
without Metro’s prior concurrence and with the further understanding that Metro
would have no obligation to acquiesce to such requests. This change will be
made through a separate transaction and at no charge to Metro. Exhibit I shows
the general location and limits of the subject easement. The parties will amend
the easement to reflect this change prior to the execution of the Definitive
Agreements.

Tavlor Yard Tail Track Easement

Union Pacific will donate an easement to Metrolink for railroad purposes only for
Metrolink to construct a new tail track adjacent to the mainline track in the Taylor
Yard. This transaction will be completed through a separate agreement. Exhibit J
shows the limits of the proposed tail track. The easement is to be granted prior to

the execution of the Definitive Agreements.
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9. Additional Passenger Train Slots on the BNSF San Bernardino Subdivision

BNSF and the Riverside County Transportation Commission (RCTC) will
execute an agreement by which those parties will agree as follows:

i.  Toallow RCTC to convert 4 non-revenue commuter train moves (i.e., 2
round trip trains) between the Riverside Downtown Station and San
Bernardino on the San Bernardino Subdivision (SBS) to revenue train
moves (for a total of 12 commuter revenue train moves) upon completion
of the Project without at that time triggering the obligation under existing
agreements to provide funding to BNSF for a proportion of its
contribution to such Project, with such converted 4 commuter revenue
train moves replacing 4 of the non-revenue commuter train moves
permitted on the SBS under 2/14/1996 Letter Agreement between RCTC
and BNSF, and to be operated in essentially the same operating windows
and on the basic schedules that would be permitted for such nonrevenue
train movements. Any other additional commuter train moves shall be
subject to the requirements under existing agreements for RCTC to fund
the Stage 4 improvements including, but not limited to, the Project.

ii. Provided, the ability to operate any additional revenue train moves under
the terms of subparagraph (i) of the above would be effective upon
completion of an agreement to modify the indemnity and insurance
requirements set forth in the SBS Shared Use Agreement between RCTC
and BNSF in a manner consistent with the Perris Valley Memorandum of
Understanding dated December 9,2009 between BNSF and RCTC such
that the modified indemnity and insurance requirements would apply to all
commuter train moves on the SBS Subdivision.

G. Project Benefits Estimate Conditional Statement

The parties agree that all Project outcomes, estimates, and benefits can be affected by the
behavior of several external variables over time. Such variables include, but are not
limited to, population growth and disposable income; global, national, and State
economic conditions and development patterns; global trade trends; governmental
policies; environmental conditions and regulation; changes in customer supply and
demand (including for merchandized products, agricultural products); fuel prices; and
acts of God. As Union Pacific operates pursuant to trackage rights on the BNSF Railroad
between Daggett and Riverside and BNSF will continue to control the interlocker for the
remaining at-grade crossing of Union Pacific’s track over the BNSF track between Old
Colton Yard and New Colton Yard, BNSF’s business and operational decisions may also
have a direct affect on Union Pacific’s operations. Rates and services offered by the
railroads, competing railroads, truck lines, and maritime shipping lines (including direct
operators and brokers) may affect ultimate corridor volumes and benefits. It is
understood by all parties that such variability shall be taken into account when comparing
and evaluating Project outcomes, estimates, and benefits.
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H. Project Reporting Requirements (Subject to Negotiation of Definitive Agreements):

1.

Project Scope, Specifications, Schedule, and Costs Amendments

As part of the Project Baseline Agreement, the railroads will identify any issues,
impacts, or changes to Project scope, specifications, schedule, or costs.

Quarterly Reporting

Thirty (30) calendar days after each calendar quarter, a very brief status report should
be filed with SANBAG, to report progress made toward the implementation of the
Project, in accordance with the Project scope, schedule, and costs identified in the
baseline agreement. This includes, until its completion, the environmental phase of
the Project. Its report shall include the identification and discussion of any significant
issues that may impact implementation of the Project, including financial constraints
and commitments, and any material deviations to Project scope or schedule.
Reporting shall also include budgets, actual expenditures, and forecasted cost for each
funding source and for each phase as identified in the baseline agreement, including
those to be considered for match consideration and State payment. The parties
acknowledge these reports will form the basis of reporting to the Commission.

Completion of the Environmental Process

Upon completion of the environmental phase of the Project, the outcomes of this
process shall be reported to SANBAG, for acceptance and delivery to the
Commission. Such reporting shall include final findings, including those pertaining
to the air quality impacts of diesel emissions and particulate matter, and any
mitigation measures adopted to address such impacts. Both SANBAG and the
railroads acknowledge Commission policy is to allocate TCIF funding only to
projects that can demonstrate compliance with applicable environmental
requirements. If environmental clearance is conditioned on the implementation of
mitigation measures, as a condition of the Project moving forward, the railroads must
commit, in writing, to the implementation of those mitigation measures (it being
acknowledged that the railroads or SANBAG may elect to terminate the Project
following review of the mitigation requirements).
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4. Final Delivery Report and Final Audit

The railroads will cooperate with SANBAG and will furnish all information
necessary to produce the Final Delivery Report and Final Audit as required by the
Commission’s Accountability Implementation Plan. The Final Delivery Report shall
report on the scope of the completed Project, its final cost, duration, and performance
outcomes as compared to those included in the executed Project Baseline
Agreements. The Final Audit shall provide a finding on whether Project costs
incurred and reimbursed are in compliance with the executed Project Baseline
Agreements or approved amendments thereof, state and federal laws and regulations,
contract provisions, and Commission guidelines, and whether Project deliverables
(outputs) and outcomes are consistent with the Project scope, schedule and benefits
described in the executed Project Baseline Agreements or approved amendments
thereof.

The current version of the adopted Accountability Implementation Plan can be found
at the Commission’s website at:

http://www.catc.ca.gov/ 1 baccount/Accountability Implementation Plan.pdf

The Parties acknowledge that the Commission may from time to time amend or
supplement its Accountability Implementation Plan.

5. Five Years After Completion of Project (final report)

Five (5) years after completion of the Project, the railroads shall provide SANBAG
with a final report on the achieved outcomes of the Project, at a minimum in response
to the outcome identifiers and indices as identified above. Deviations from expected
outcomes should be discussed.
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EXHIBIT G
Description of Supplemental Funding Plan

The railroads’ current estimated total Project construction cost, as described in Exhibit
C - $202.0 million (2012 dollars)

State Contribution — Up to 50% of the Project’s eligible construction costs (not to exceed
the amount programmed by the Commission), subject to the conditions precedent.

Supplemental Funding — Except as otherwise provided in this Memorandum, the railroads
would match the State Contribution provided for the Project, i.e., provide an amount equal to
at least the State Contribution for the Project’s eligible construction costs. In addition,
provided the State contributes the State Contribution, the railroads will be responsible for
providing or obtaining the funding for all other Project costs. All railroad funding will be
apportioned between the railroads as described in Exhibits C and E. The railroads may seek
reimbursement from sources other than the State Contribution for all or part of the Project
costs required to be paid by the railroads. Such reimbursement or other funding could
include, without limitation, contractual contribution from the owner / joint freight operator of
the corridor, a tenant passenger or commuter operator, or state or federal non-TCIF grants.
In this case, Caltrans and the railroads have applied for and received TIGER funding to pay
for a portion of the costs not to be paid by the State Contribution. No amounts received for
the Project from TCIF funding and / or any other additional State sources will be deemed to
be railroad funding for purposes of determining whether the railroads have satisfied the
Supplemental Fund Requirement, but all other payments toward, or reimbursements of,
Project costs expended after the adoption of the Project into the TCIF program from any
other source will be deemed to be railroad funding for purposes of determining whether the
railroads have satisfied the Supplemental Funding Requirement. Expenditures for
engineering, environmental permitting, and right-of-way acquisition may be counted towards
the railroads’ Supplemental Funding Requirement but are not eligible for TCIF
reimbursement.

C10226-MOU
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Exhibit H
Union Pacific Commuter Access Principles

Union Pacific offers the following information to guide commuter rail planners and
agencies in working with Union Pacific to develop new rail passenger service.
Commuter rail service can provide substantial benefits to the pubilic, including reducing
traffic congestion and avoiding expensive highway construction. At the same time,
Union Pacific has a responsibility to the nation and to its customers to protect the public
benefits of freight transportation - energy efficiency, lower emissions, cost-effective
cargo transportation for shippers and consumers, and private investment in the nation’s
infrastructure.

Union Pacific will consider reasonable proposals for commuter rail service that appear
to be viable and adequately funded. Commuter rail planners and agencies should
recognize that agreements reached in the past, when railroads had excess track
capacity and did not expect to grow, are not appropriate models for future agreements.
Future agreements must balance the nation’s desire for additional commuter services
with Union Pacific’s ongoing, critical role in carrying freight that otherwise would likely
compete for space on the crowded and underfunded highway network.

Feasible separation of freight and passenger operation

e As in all our activities, safety must come first.

» Passenger safety is best protected by separating freight and passenger tracks by
50 feet or more. Despite UP’s enormous progress in preventing freight train
derailments, derailments will occur and could strike or be struck by passenger
trains. Research demonstrates that most freight train derailments will remain
within a 100-foot corridor.

e One way to achieve separation is to move the majority of freight trains out of
urban corridors entirely. UP will consider publicly funded relocations of freight
operations that preserve UP’s customer service, competitive position, and access
to current and future freight customers.

Where separation or relocation is not feasible, commuter trains must share our tracks.
We intend to apply the following principles in negotiating proposals by commuter
agencies for joint operations:

Safety
e Under federal law, all trains and tracks must in the future be equipped with

interoperable Positive Train Control (PTC) systems if passenger trains are
present. The commuter agency should fund PTC if UP would not otherwise
install it on the affected track, or contribute the agency’s share of equipment and
wayside costs if UP would install PTC on the affected track.

» Commuter agencies should fund all other incremental safety requirements
attributable to its service, including track quality upgrades, grade crossing
warning signal improvements, new grade separations, and any required fencing.

C10226-MOU .
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Passenger vehicles must, at a minimum, meet FRA crash standards.
Passenger stations must meet Union Pacific and FRA design requirements to
protect passengers from freight operations.

Service

Passenger equipment must be reliable and suitable for mainline operations.
Service to Union Pacific’s freight customers must also be reliable and protected
and should not be compromised by new commuter rail service. UP cannot agree
to curfews or other restrictions that would impact the quality or reliability of our
freight service.

Commuter service design and infrastructure investment must protect UP’s ability
to serve existing customers and locate new freight customers on our lines.

In order to preserve service quality for all types of customers, UP will retain
dispatching and maintenance control over its lines. The parties must agree on
standards for reliability.

Passenger operations must provide the flexibility to accommodate efficient track
maintenance.

Liability

UP cannot accept exposure to any additional liability associated with allowing
commuter service on our lines that would not exist “but for” those operations.
Commuter agencies should be prepared to carry and provide evidence of
insurance covering liability exposure up to $200 million, the limit of liability under
federal law. Union Pacific expects to be indemnified for or protected against any
and all liability resulting from the presence of commuter service.

Capacity

All projections call for rail freight growth to exceed rail capacity in the future.
Commuter agencies should understand that existing capacity that UP funded—
whether or not now used—is reserved for potential freight growth.

Commuter agencies therefore must fund all incremental capacity to
accommodate commuter operations, as reflected in a study of capacity
requirements and a resulting capacity plan.

The capacity plan must preserve the opportunity to expand freight service.
Because new capacity consumes the least expensive capacity opportunities and
usually makes the next increment of capacity more expensive, the capacity plan
must include additional commuter agency investment at the outset that will leave
UP cost-neutral when it needs to invest in additional freight capacity.
Infrastructure requirements will be determined by UP or a UP-designated and
qualified third party.

On certain rail lines where freight growth is not expected, UP may allow
commuter rail use of existing, unused capacity.

Compensation

C10226-MOU
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e The commuter agency should be prepared to pay for all costs associated with
developing the capacity plan, including UP’s time and resources.

e The capacity plan should be based on UP’s actual cost structures and operating
conditions, not on idealized conditions or models.

e To the extent commuter agencies use UP assets and property, they must provide
UP with a reasonable return on Union Pacific’s investment.

 If UP’s tax liabilities (income, franchise, sales and use, property, or any other tax)
increase as a result of UP’s participation in a passenger project, UP expects to
be made whole.

C10226-MOU o
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UPRR Folder No. 2666-07

UPRR Audit No.
BNSF Contract No.

SANBAG Folder No. C11216

COOPERATIVE AGREEMENT
FOR RIGHT OF WAY ACQUISITION
FOR COLTON CROSSING RAIL GRADE-SEPARATION PROJECT

This Agreement is made effective as of June 1, 2011, by and between Union Pacific
Railroad Company, a Delaware corporation (""UPRR"), BNSF Railway Company, a Delaware
corporation (“BNSF”), and San Bernardino Associated Governments, a joint powers agency
("SANBAG") (UPRR, BNSF and SANBAG are each a "Party" and collectively the "Parties").

RECITALS

A. The Colton Crossing consists of two BNSF San Bernardino Subdivision mainline
tracks that run north/south and cross two UPRR Yuma Subdivision mainline tracks that run
east/west. The BNSF and UPRR tracks cross at grade and perpendicular to one another. The
Parties propose undertaking the construction of a grade separation to elevate the UPRR mainline
tracks and permit trains traveling on the BNSF tracks to pass beneath the UPRR tracks without
conflict of movement as shown on Exhibit A (the “Project”).

B. On November 7, 2006, California voters approved The Highway Safety, Traffic
Reduction, Air Quality, and Port Security Bond Act of 2006 as Proposition 1B (the “Act”). The
Act provided for $2 billion to be transferred to the Trade Corridors Improvement Fund (the
“TCIF”) for infrastructure improvements along corridors having a high volume of frei ght
movement. On May 19, 2010, the California Transportation Commission unanimously voted to
program ninety-one million three-hundred thousand dollars ($91,300,000) in TCIF funds for the
Project. As of part of this action, the California Transportation Commission designated
SANBAG as the “Responsible Agency” to administer the TCIF funds.

C. On February 17, 2009, President Obama signed the American Recovery and
Reinvestment Act (“ARRA”). Among other things, the ARRA created the Transportation
Investment Generating Economic Recovery (“TIGER”) program. In cooperation with the
railroads, the California Department of Transportation (“Caltrans”) applied for TIGER funding
for the Project. On February 17, 2010, the Secretary of Transportation granted $33.8 million in
TIGER funds for the Project. The Federal Highway Administration and Caltrans executed the
TIGER Grant Agreement for the Project on December 27, 2010.

D. Combining the TCIF funds, the TIGER grant, and funds pledged by UPRR and

BNSF, per the Memorandum of Understanding among the Parties dated May 5, 2010 (the
“MOU”), the Project is now fully funded, subject to the execution of definitive agreements.

Cliz2ié 1



E.

UPRR and BNSF own or have the right to use and operate over the real property

and rail facilities at and near the Colton Crossing. Construction of the Project will nonetheless
require the acquisition of certain additional rights where the Project is to be located.

F.

The Parties now desire to enter into this Agreement for purposes of defining their

roles and responsibilities with respect to obtaining the right-of-way certification necessary for
construction of the Project.

Cli21e

AGREEMENT

NOW, THEREFORE, the Parties agree as follows:

UPRR’s Commitments.

(i)

(i)

(iii)

(iv)

)

UPRR will fund one hundred percent (100%) of (A) all costs for real property
rights that UPRR determines must be acquired by any of the Parties for
construction of the Project, including any real property rights needed for utility
relocations and including any overruns; and (B) other costs directly associated
with the Right of Way phase of the Project, which are limited to the following:
the costs described in Section 1(ii) below and the costs for utility relocations as
provided herein.

UPRR agrees that SANBAG is providing management, administrative general
oversight services, including SANBAG staff salaries, overhead, other direct costs,
and a fully loaded cost associated with consultants working on the Project for
SANBAG, and agrees to reimburse SANBAG for actual costs incurred for these
services, which are estimated at $65,000. UPRR agrees that actual reimbursement
to SANBAG could be higher or lower depending on the actual services that will
be rendered.

Upon completion of the Right of Way phase for the Project, UPRR will furnish
SANBAG with a detailed statement of the total actual costs of UPRR required to
complete those transactions and such statements of other costs reimbursed by
UPRR as are provided to UPRR by the Party incurring such other costs.

UPRR will acquire and furnish all additional real property rights along the UPRR
route, if any, that is determined by UPRR to be necessary for construction of the
Project. Any additional real property rights necessary for the Project will be
acquired in accordance with applicable state and federal laws. Any acquisition
and certification by UPRR for any real property rights needed by BNSF for any
aspect of the Project handled or completed by BNSF, such as utility relocation or
other work completed by BNSF, is subject to BNSF's notifying UPRR in a timely
manner of the need for UPRR to acquire any such real property rights, as
provided in Section 2(ii) below.

UPRR will certify legal and physical control of all real property rights (as
delineated by UPRR in its right of way maps provided in connection with the
Project) for construction of the Project. UPRR will further certify that it complied
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with all requirements of applicable state and federal laws in relation to real estate
transactions to which it was a party for purposes of the Project. UPRR
acknowledges that its certification will follow the general guidelines set forth in
Chapter 13 of the Caltrans Local Assistance Procedures Manual (LAPM) to the
extent applicable to the Project and is subject to review and concurrence by
SANBAG and Caltrans prior to advertisement for bids for the construction
contract for the Project.

(vi)  UPRR will be responsible for the following final right-of-way engineering tasks
which are typically carried out during and / or after completion of construction of
the Project:

(A)  Performing right-of-way monumentation;

(B)  Filing a monumentation Record of Survey for the project location north of the
UPRR track that is adjacent to the Caltrans property line along Interstate 10,
between Rancho Avenue and Pennsylvania Avenue in the City of Colton; and

(C)  Reconstructing access control fencing along the new right-of-way line.

(vii)  UPRR will apply to Caltrans, the City of Colton and BNSF for any necessary
encroachment permits or other property rights authorizing UPRR’s entry onto
their respective properties in order to construct the Project. Any such permits or
rights from BNSF shall be granted by BNSF and shall include terms acceptable to
both UP and BNSF.

(viii) If any existing utility facilities on or near UPRR’s right of way conflict with
construction of the Project, UPRR will make all necessary arrangements with the
owners of the utilities for the protection, relocation, or removal of the facilities.
Where the existing utilities are the subject of an agreement between UPRR and
the owner of such utility, the cost for such measures will be governed by the terms
of existing agreements with the utility companies.

(ix)  Inany event, any costs incurred by UPRR made in compliance with the existing
agreements and related to utility relocations will be Project costs, and UPRR shall
receive credit towards UPRR's required contribution to the Project for any such
utility relocation or acquisition costs incurred by UPRR. If UPRR funds any
utility relocation when not required to do so under existing agreements, UPRR
shall receive credit for such funding toward UPRR required contribution to the
Project, unless prohibited by any applicable statute or regulation.

BNSF’s Commitments.

(1) To enable UPRR to meet its commitment under Clause 1(iv), BNSF will convey
the easement contemplated in the construction and maintenance agreement.
BNSEF shall provide UPRR with documentation evidencing the sufficiency of



(i)

(iii)

Lo

BNSF’s interest in and to such right of way for construction and operation of the
Project.

BNSF will have notified UPRR by May 18, 2011 of any additional real property
rights needed by BNSF for any utility relocation or other work on the Project to
be completed by BNSF. If BNSF has not so notified UPRR of any such need by
such date, then BNSF will be deemed not to need any such additional real
property rights. Any additional property rights desired by BNSF for the Project
must be reasonably necessary, as agreed by both BNSF and UPRR.

BNSF has determined that no utility relocation work is needed for the portion of
the Project on BNSF's right of way.

SANBAG Commitments.

(1) As the responsible agency, will review all real property acquisition and utility
relocation transactions to determine, using reasonable discretion, that they are
required to construct the Project.

(i)  Review and comment on the right-of-way certification information provided by
UPRR and provide concurrence on the final right-of-way certification.

(i)  To assist UPRR with any potential permitting issues with the City of Colton.

(iv)  To assist UPRR in matters relating to coordination with Caltrans management and
staff, including reviews and approvals.

4. Additional Transactions. The Parties contemplate that specific transactions related to

property rights will include:

)

(i)

(iii)
(1v)

A conveyance between UPRR and Caltrans for real property on the north side of
UPRR’s existing right of way.

An aerial easement or easements to be acquired by UPRR from BNSF as
contemplated in the Construction and Maintenance agreement.

A landscaping mitigation agreement between UPRR and the City of Colton.

Any other transactions as required.

These transactions will be performed through separate agreements.

5. Scope of Agreement. The Parties have executed this Agreement solely for the purposes

expressed herein. Nothing in this Agreement obligates any party with respect to future

agreements.
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6. Funding. All costs incurred by UPRR or BNSF in relation to their obligations under this
Agreement, including costs for work done by internal staff, will count toward their committed
contributions as outlined in the MOU. No TIGER or TCIF funds will be used for right of way
acquisition, certification, or utility relocation.

7. Right to Audit. UPRR and BNSF agree that SANBAG and any authorized
representative, designated in writing to UPRR and BNSF, shall have the right at all reasonable
times during normal business hours to examine all of UPRR's and BNSF’s financial books and
records with respect to this Agreement and any purchase and sale agreements entered into by
UPRR pursuant to this Agreement. UPRR and BNSF agree to make available to SANBAG
during regular business hours all such books and records at the locations where maintained by
the respective railroad. UPRR and BNSF agree to retain all such books and records for a period
of three (3) years from the later of: (a) the date on which this Agreement is terminated; or (b) the
date on which such book or record was created.

8. Default. If any Party breaches or fails to comply with any of the covenants, terms, or
conditions of this Agreement, any non-breaching Party may provide a written notice of default to
the breaching Party. If the breaching Party has not cured such default within thirty (30) days
following receipt of such notice, or such longer period as the non-breaching Party may allow, the
non-breaching Party may terminate this Agreement and/or may exercise any remedy available at
law or in equity. A Party would not be in breach if the obligation reasonably required more than
30 days to complete performance and the party commenced performance within the 30 day
period and thereafter diligently pursued completion of performance.

9. Term. This Agreement shall become effective upon execution by the Parties and
continue in full force and effect through completion of construction of the Project, which is
anticipated to be on or about December 31, 2014. Notwithstanding any other provision herein,
any Party may terminate this Agreement at any time prior to commencement of construction,
with or without cause, by giving thirty (30) days written notice to the other Parties. In the event
of a termination, each Party shall remain liable for any costs or other obligations it may have
incurred under the terms of the Agreement prior to termination.

10. Miscellaneous.

) Governing Law. Except on subjects preempted by Federal law, this Agreement
shall be governed by and construed in accordance with the laws of the State of
California.

(i1) Headings. The Section headings in this Agreement are for convenience only and
shall not be used for any purpose in the interpretation of this Agreement.

(iii)  Severability. If any clause or provision of this Agreement is illegal, invalid, or
unenforceable under applicable present or future laws, then it is the intention of

the parties that the remainder of this Agreement shall not be affected but shall
remain in full force and effect.

(iv)  Exhibits. All of the exhibits attached to this Agreement are hereby incorporated
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v)

(vi)

by this reference.

Relationship of the Parties. Each Party is and shall at all times be and remain
independent from the other Parties hereto and, except to the extent otherwise
expressly set forth in the definitive agreements, shall not be deemed an agent or
fiduciary of any other Party. Nothing contained herein shall have the effect of
creating a trust relationship, joint venture, or partnership between or among any of
the Parties hereto. No Party shall have any right or power to obligate or bind any
other Party in any manner whatsoever. This Agreement is not intended and shall
not be construed to create any beneficiary rights in any individual or entity not a
party hereto. None of the Parties hereto is a fiduciary of any other Party.

Notices. Any notice required or authorized to be given hereunder or any other
communications between the parties provided for under the terms of this
Agreement shall be in writing, unless otherwise provided, and shall be served
personally or by reputable express courier service or by facsimile transmission
addressed to the relevant party at the address stated below or at any other address
notified by that party to the other as its address for service. Any notice so given
personally or by express courier service shall be deemed to have been served and
received upon delivery, or attempted delivery, and any notice so given by
facsimile transmission shall be deemed to have been served and received on
dispatch. As proof of such service and receipt, it shall be sufficient to produce a
receipt showing delivery, or attempted delivery, by personal service or by express
courier service, or an activity report of the sender’s facsimile machine showing
the correct facsimile number of the party to whom notice is served and the correct
number of pages transmitted. The parties’ addresses for service are:

If to SANBAG: Deborah Barmack
Executive Director
San Bernardino Associated Governments
1170 West Third Street, Second Floor
San Bernardino, CA 92410-1715
Phone: 909-884-8276

If to UPRR: Jerry Wilmoth
Union Pacific Railroad Company
General Manager, Network Infrastructure
10031 Foothills Boulevard
Roseville, CA 95747
Phone: 916-789-6360

If to BNSF: Walt Smith
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(vii)

(viii)

(ix)

x)

(xi)

BNSF Railway Company

General Director, Engineering and Construction
740 Carnegie Drive

San Bernardino, CA 92408

Phone: 909-386-4910

Waivers. Any waiver, modification, consent, or acquiescence with respect to any
provision of this Agreement shall be set forth in writing and duly executed by or
on behalf of the party to be bound thereby. No waiver by any party of any breach
hereunder will be deemed a waiver of any other or subsequent breach.

No Presumption Against Drafting Party. This Agreement and the provisions
contained therein shall not be construed or interpreted for or against any party
because that party drafted or caused its legal representative to draft any of the
Agreement’s provisions.

Assignment. This Agreement shall be binding upon and inure to the benefit of
each of the parties hereto and to their respective transferees, successors, and
assigns. No party may assign its rights or obligations under this Agreement to a
third party without the written consent of the other parties, except where
assignment occurs as a result of a sale or transfer of all or substantially all of a
party’s assets pursuant to merger, sale, consolidation, combination, or order or
decree of governmental authority.

No Third Party Beneficiaries. Enforcement of the terms of this Agreement shall
be reserved to the Parties, and nothing contained in this Agreement shall provide
any claim or right of action for enforcement to any other party.

Counterparts. This Agreement may be executed in one or more counterparts, each
of which when so executed shall be deemed an original, but all of which taken
together shall constitute one and the same instrument.

(Rest of Page Intentionally Left Blank)



IN WITNESS WHEREOF, this Agreement has been executed by the Parties on the date
first written above.

UNION PACIFIC RAILROAD COMPANY BNSF RAILWAY COMPANY

By: By:

Name: Name:

Title: Title:

APPROVED AS TO FORM: APPROVED AS TO FORM:
By: By:

Name: Name:

Title: Title:

SAN BERNARDINO ASSOCIATED
GOVERNMENTS

President, Board of Directors

APPROVE

S TMQWEORM:/
Penny Alex{a

SANBAG’s CM J) ﬁﬁ%’

nsei



Right of Way Acquisition Agreement Related to the Colton Crossing Project (Execution Copy)

IN WITNESS WHEREOF, this Agreement is effective as of the date first written

above.

UNION PACIFIC RAILROAD COMPANY

By:

BNSF RAILWAY COMP

By: ?%

et

Lance Fritz
Executive Vice President-Operations
Union Pacific Railroad Company

APPROVED AS TO FORM:

By:

David M. Pickett
General Attorney
Union Pacific Railroad Company

SAN BERNARDINO ASSOCIATED
GOVERNMENTS

i

o

s

Brad Mitzelfelt-"

President, Board of Directors

San Bernardino Associated Governments

APPROVED AS TO FORM:

By:

Penny Alexander-Kelly
SANBAG’s Counsel

¢ meinorh davelopaeadians fundy colion sppdkation olion fon ggvemint (5-23- 111 - exsuulion copy dac

Robert I.,e’asef
Vice President of Regional Operations
BNSF Railway Company

APPROVED AS TO FORM:

By:

David Rankin
Senior General Attorney
BNSF Railway Company




Right of Way Acquisition Agreement Related to the Colton Crossing Project (Execution Copy)

IN WITNESS WHEREOF, this Agreement is effective as of the date first written

above.

UNION PACIFIC RAILROAD COMPANY

{ Lance/Fritz p{ <
\_ Execpitive Vice President-Operations
Unitn

Pacific Railroad Company

APPROVED AS TO FORM:

By:

David M. Pickett
General Attorney
Union Pacific Railroad Company

SAN BERNARDINO ASSOCIATED
GOVERNMENTS

By:

Brad Mitzelfelt
President, Board of Directors

San Bernardino Associated Governments

APPROVED AS TO FORM:

By:

Penny Alexander-Kelly
SANBAG’s Counsel

v filesicolton i ‘colton row (5-23-11) - exceution copy.doc

BNSF RAILWAY COMPANY

By:

Robert Lease
Vice President of Regional Operations
BNSF Railway Company

APPROVED AS TO FORM:

By:

David Rankin
Senior General Attorney
BNSF Railway Company



Exhibit A

The Project is located in Colton, California where Union Pacific Railroad’s Alhambra and Yuma
Subdivisions (MP 538.7) intersect with BNSF’s San Bernardino Subdivision.

The Project would elevate Union Pacific’s east / west tracks over the BNSF’s north / south
tracks. The planned project scope includes:

Construct a structure, approximately 7,250 feet long, between Rancho Avenue (MP
538.5) and Mount Vernon Avenue (MP 539.7)

Two mainline tracks and a maintenance road will be constructed on the structure
Opening under the grade separation structure for the BNSF tracks would accommodate a
potential third BNSF mainline track with 15 ft track centers

One of the existing UPRR mainline tracks would be converted to become the Colton
Yard lead / Yuma connector track with an at-grade crossing diamond at the junction with
the BNSF

Modify existing northwest quadrant connection between UPRR and BNSF tracks to
connect to UPRR’s existing mainline 2 track

Design provides for future connection between UPRR and BNSF tracks in the southwest
quadrant



UPRR Folder No. 2666-07
UPRR Audit No.
BNSF Contract No.
SANBAG Folder No. C11218

AGREEMENT
REGARDING PUBLIC BENEFITS RELATED TO
THE COLTON CROSSING RAIL GRADE-SEPARATION PROJECT

This agreement (“Agreement”) is made effective the first day of June, 2011, by and
among Union Pacific Railroad Company, a Delaware corporation ("UPRR"); BNSF Railway
Company, a Delaware corporation (“BNSF”); and San Bernardino Associated Governments, a
joint powers agency ("SANBAG"). (UPRR, BNSF, and SANBAG are each a "Party" and are
collectively the "Parties”. UPRR and BNSF are each a “Railroad” and collectively the
“Railroads”.)

RECITALS

A. The Colton Crossing consists of two BNSF San Bernardino Subdivision mainline
tracks that run north/south and cross two UPRR Yuma Subdivision mainline tracks that run
east/west. The BNSF and UPRR tracks cross at grade and perpendicular to one another. The
Parties propose undertaking the construction of a grade separation to elevate the UPRR mainline
tracks and permit trains traveling on the BNSF tracks to pass beneath the UPRR tracks without
conflict of movement as generally described in Exhibit A (the “Project”). Grade separating the
Colton Crossing will provide more fluid operations of both freight and passenger train traffic.
Passenger train services that operate through the Colton Crossing are expected to have greater
operational efficiency and improved reliability.

B. On November 7, 2006, California voters approved The Highway Safety, Traffic
Reduction, Air Quality, and Port Security Bond Act of 2006 as Proposition 1B (the “Act”). The
Act provided for $2 billion to be transferred to the Trade Corridors Improvement Fund (the
“TCIF”) for infrastructure improvements along corridors having a high volume of freight
movement. On May 19, 2010, the California Transportation Commission (the “Commission”
unanimously voted to program ninety-one million three-hundred thousand dollars ($91,300,000)
in TCIF funds for the Project. The Project Baseline Agreement dated May 7, 2010 and executed
by Caltrans and SANBAG (the “Baseline Agreement”) sets forth the terms and conditions for
use of the TCIF funds and SANBAG’s responsibilities as the project sponsor to administer the
funds for the Project.

C. On February 17, 2009, President Obama si gned the American Recovery and
Reinvestment Act of 2009 (“ARRA”). Among other things, the ARRA created the
Transportation Investment Generating Economic Recovery (“TIGER”) program. In cooperation
with the Railroads, Caltrans applied for TIGER funding for the Project. On February 17, 2010,
the Secretary of Transportation granted $33.8 million in TIGER funds for the Project. The
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Federal Highway Administration (“FHWA”) and Caltrans executed the TIGER grant agreement
(“Grant Agreement”) for the Project on December 27, 2010. Caltrans, UPRR. and BNSF have
executed a funding flowdown agreement (the “Flowdown Agreement”) that describes how
Caltrans will use the TIGER funds to reimburse the Railroads for some of the costs incurred in
constructing the Project.

D. Combining the TCIF funds, State Transportation Improvement Program funds, the
TIGER grant, and funds pledged by UPRR and BNSF, per the Memorandum of Understanding
among the Parties dated May 5, 2010 (the “MOU?), the Project is now fully funded, subject to
the execution of definitive agreements.

E. One of the definitive agreements to be executed pursuant to Section 4(c) of the MOU is a
public benefits agreement to describe the public benefits to be realized as a result of the Project
and a plan for implementing those benefits. Exhibit “F” to the MOU summarizes the
contemplated public benefits. The Parties now desire to enter into such a definitive agreement to
document the public benefits related to construction of the Project.

AGREEMENT
NOW, THEREFORE, the Parties agree as follows:

Section 1. Incorporation of Recitals.

The recitals set forth above are hereby incorporated into the terms of this Agreement.

Section 2. Project Performance Measures.

The Parties expect the Project to provide savings in travel time for trains and motor
vehicles and a reduction in emissions (the “Performance Benefits”). A table that sets forth the
specific performance measures for these benefits is attached as Exhibit B (the “Performance
Measures”).

Section 3. Passenger Rail Benefits.

The following passenger rail benefits will accrue from the completion of the Project:

A. Passenger Rail Study

UPRR is agreeable to undertake the initial phase of a study for one (1) additional
passenger station at a yet-to-be-determined mutually agreed location on UPRR’s Yuma
Subdivision in between Colton and Indio. UPRR and the Riverside County Transportation
Commission (“RCTC”) have entered into a formal understanding that outlines the requirements
for the initiation and timing of the study. UPRR will make the final determination of what would
be required on its property to mitigate the impact of any new station, and no service will
commence before the Project and necessary improvements are completed and in service.
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B. Additional Passenger Train Slots on the BNSF San Bernardino Subdivision.

BNSF and the RCTC will execute an agreement by which those parties will agree as
follows:

(1) To allow RCTC to convert 4 non-revenue commuter train moves (i.e., 2 round trip
trains) between the Riverside Downtown Station and San Bernardino on the San Bernardino
Subdivision (SBS) to revenue train moves (for a total of 12 commuter revenue train moves) upon
completion of the Project without at that time triggering the obligation under existing agreements
to provide funding to BNSF for a proportion of its contribution to such Project, with such
converted 4 commuter revenue train moves replacing 4 of the non-revenue commuter train
moves permitted on the SBS under 2/14/1996 Letter Agreement between RCTC and BNSF,
attached as Exhibit C, and to be operated in essentially the same operating windows and on the
basic schedules that would be permitted for such nonrevenue train movements. Any other
additional commuter train moves shall be subject to the requirements under existing agreements
for RCTC to fund the Stage 4 improvements including, but not limited to, the Project.

(i)  Provided, the ability to operate any additional revenue train moves under the
terms of subparagraph (i) of the above would be effective upon completion of an agreement to
modify the indemnity and insurance requirements set forth in the SBS Shared Use Agreement
between RCTC and BNSF in a manner consistent with the Perris Valley Memorandum of
Understanding dated December 9, 2009 between BNSF and RCTC such that the modified
indemnity and insurance requirements would apply to all commuter train moves on the SBS
Subdivision. RCTC and BNSF are currently negotiating revisions to the SBS Shared Use
Agreement. Should RCTC and BNSF enter into an amendment to the SBS Shared Use
Agreement which modifies the insurance and indemnity provisions for all commuter train moves
on the SBS Subdivision and agree in such amendment that such modified provisions satisfy the
requirements of this paragraph (ii), then the requirements of this paragraph (ii) shall be satisfied
even if such modified provisions vary from the Perris Valley Memorandum of Understanding.

C. Right of First Refusal to Purchase Right of Way in Redlands.

For a term of twenty (20) years, UPRR will give SANBAG the right of first refusal to
purchase, for the benefit of Metrolink for railroad operations, a strip of Union Pacific’s right of
way in Redlands that will be approximately thirteen (13) feet wide and three-thousand three-
hundred (3,300) feet long. The specific size of the property to be sold is yet to be determined.
The property is generally located between Church Street and Grove Street, as reflected on
Exhibit D. The formal terms of the understanding between the parties are set forth in the right of
first refusal agreement attached as Exhibit E. The purchase and sale transaction will be
completed through a separate agreement at the time when SANBAG elects to make the purchase.
SANBAG will pay Union Pacific fair market value for the property, which will be determined
through the protocols attached as Exhibit F , without regard for whatever price a third party may
offer for the property.
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D. Elimination of Union Pacific/Metrolink Interlocker.

Upon receiving authority from the Surface Transportation Board (“STB”"), UPRR and
BNSF will enter into a haulage and switching agreement between Colton and Riverside via
Barstow to eliminate the need for the interlocker at the rail grade crossing between UPRR s
Riverside Industrial Lead and RCTC’s San Jacinto Branch Line. The effective date of the
agreement will be the latter of the date when the CTC allocates the TCIE funding for the Project
or when a connection between the Riverside Industrial Lead and the San J acinto Branch Line has
been constructed, subject to authority from the STB for UPRR to abandon service on the relevant
portion of the Riverside Industrial Lead.

E. Higher Vertical Clearance of the Project Flyover.

UPRR has developed the plans for the Project in a manner that it believes provides
adequate vertical clearance to allow for electrification of passenger trains operating on the BNSF
San Bernardino Subdivision. The vertical clearance provided by the Project plans exceeds the
clearance on the BNSF line at the adjacent I-10 Freeway overcrossing.

F. Limitation on Conveyance of Air Rights.

Metro’s Gold Line operates on an easement on UPRR s property in an area commonly
known as the “Cornfield” in the Chinatown area of Los Angeles. Metro wishes to prohibit the
construction of any structures above its easement without its consent. By an instrument dated
May 18, 2011, UPRR and Metro have amended the existing easement to prohibit UPRR from
granting such construction rights to a third party without Metro’s prior concurrence and with the
further understanding that Metro would have no obligation to acquiesce to such requests.

G. Taylor Yard Tail Track Easement.

By instrument dated May 25, 2011, UPRR has granted at no charge an easement to
Metrolink for railroad purposes only for Metrolink to construct a new tail track adjacent to the
mainline track in the Taylor Yard.

Section 4. Reporting Requirements.

Five years after the date when the Project opens for operation under normal conditions,
UPRR and BNSF will provide SANBAG with a final report on the Performance Benefits. The
report will be based on the Performance Measures. The Parties all agree to cooperate with
providing information within their control that is reasonably necessary for UPRR and BNSF to
prepare the annual report. UPRR and BNSF acknowledge that the report will become a public
record that may be subject to public disclosure. No further reporting on Performance Benefits
will be required after UPRR and BNSF submit the five-year report described in this Section.
UPRR and BNSF will share equally in the cost of applying the Performance Measures and
preparing the final report on the Performance Benefits.
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Section 5, Project Benefits Estimate Conditional Statement.

The parties agree that all Project outcomes, estimates, and benefits can be affected by the
behavior of several external variables over time. Such variables include, but are not limited to,
population growth and disposable income; global, national, and State economic conditions and
development patterns; global trade trends; governmental policies; environmental conditions and
regulation; changes in customer supply and demand (including for merchandized products,
agricultural products); fuel prices; and acts of God. As UPRR operates pursuant to trackage
rights on the BNSF Railroad between Daggett and Riverside and BNSF will continue to control
the interlocker for the remaining at-grade crossing of UPRR’s track over the BNSF track
between Old Colton Yard and New Colton Yard, BNSF’s business and operational decisions
may also have a direct affect on UPRR’s operations. Rates and services offered by the railroads,
competing railroads, truck lines, and maritime shipping lines (including direct operators and
brokers) may affect ultimate corridor volumes and benefits. It is understood by all Parties that
such variability shall be taken into account when comparing and evaluating Project outcomes,
estimates, and benefits.

Section 6. Term.

This Agreement is effective as of the date first written above and will expire five years
after the date when the Project opens for operation under normal conditions.

Section 7. Miscellaneous.

A. Governing Law. Except on subjects preempted by Federal law, this Agreement shall be
governed by and construed in accordance with the laws of the State of California. Nothing
herein is meant to be or will be interpreted to be a waiver of principles of legal preemption or
preclusion that may apply to UPRR or BNSF because of their status as common carriers
regulated by the federal government.

B. Headings. The Section headings in this Agreement are for convenience only and shall
not be used for any purpose in the interpretation of this Agreement.

C. Severability. If any clause or provision of this Agreement is illegal, invalid, or
unenforceable under applicable present or future laws, then it is the intention of the parties that
the remainder of the Agreement will not be affected but shall remain in full force and effect.

D. Exhibits. All of the exhibits attached to this Agreement are hereby incorporated by this
reference.

E. Relationship of the Parties. Each Party is and will at all times be and remain independent
from the other Parties and will not be deemed an agent or fiduciary of any other Party. Nothing
contained herein will have the effect of creating a trust, joint venture, or partnership between or
among any of the Parties. No Party has any right or power to obli gate or bind any other Party in
any manner whatsoever. This Agreement is not intended and shall not be construed to create any
beneficiary rights in any individual or entity not a party hereto. None of the Parties is a fiduciary
of any other Party.
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F. Notices. Any communication, notice, or demand of any kind whatsoever which any
Party may be required or may desire to give to or serve upon another must be in writing and
delivered by personal service (including express or courier service) or by registered or certified
mail, postage prepaid, return receipt requested, addressed as follows:

If to SANBAG: Deborah Barmack
Executive Director
1170 West Third Street, Second Floor
San Bernardino, CA 92410-1715
Telephone: (909) 884-8276

If to UPRR: Jerry Wilmoth
Union Pacific Railroad Company
General Manager, Network Infrastructure
10031 Foothills Boulevard
Roseville, CA 95747
Telephone: (916) 789-6360

With a copy to:

David Pickett

General Attorney

Union Pacific Railroad Company
10031 Foothills Boulevard
Roseville, CA 95747

Telephone: (916) 789-6400

If to BNSF: Dean Wise
Vice President Network Strategy
BNSF Railway Company
2500 Lou Menk Drive
Fort Worth, TX 76131
Telephone: (817) 593-3156

G. Waivers. Any waiver, modification, consent, or acquiescence with respect to any
provision of this Agreement shall be set forth in writing and duly executed by or on behalf of the
Party to be bound thereby. No waiver by any Party of any breach hereunder will be deemed a
waiver of any other or subsequent breach.

H. No Presumption Against Drafting Party. This Agreement and the provisions contained
therein shall not be construed or interpreted for or against any Party because that Party drafted or
caused its legal representative to draft any of the agreement’s provisions.

L Assignment. This Agreement will be binding upon and inure to the benefit of each of the
Parties and to their respective transferees, successors, and assigns. No Party may assign its rights
or obligations under this Agreement to a third party without the written consent of the other

6
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Parties, except where assignment occurs as a result of a sale or transfer of all or substantially all
of a Party’s assets pursuant to merger, sale, consolidation, combination, or order or decree of
governmental authority.

J. Attorney’s Fees. In the event of any litigation involving the parties to this Agreement to
enforce any provision of this Agreement, to enforce any remedy available upon default under
this Agreement, or to seek a declaration of the rights of either party under this Agreement, the
prevailing party shall be entitled to recover from the other such attorneys’ fees and costs as may
be reasonably incurred. The provisions of this Section will survive the entry of any judgment,
and will not merge, or be deemed to have merged, into any judgment.

K. No Third Party Beneficiaries. Enforcement of the terms of this Agreement is reserved to
the Parties, and nothing contained in this Agreement provides any claim or right of action for
enforcement to any other party.

L. Conflicts. To the extent that the provisions of this Agreement conflict with any prior
agreement between any of the Parties with respect to the Colton Crossing or the Project,
including the MOU, the provisions of this Agreement will control.

M. Counterparts. This Agreement may be executed in one or more counterparts, each of
which when so executed will be deemed an original, but all of which taken together will
constitute one and the same instrument.

[Signature Page Follows]
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IN WITNESS WHEREOF, this Agreement has been executed by the Parties on the date
first written above.

SAN BERNARDINO ASSOCIATED UNION PACIFIC RAILROAD COMPANY
GOVERNMENTS
By: e P WM%‘“ ) By:

Brad Mitzel

President, Board of Directors Name:

Title:

Approved as to Form:

By: T —
Penny Alexander-Kelley)
SANBAG s Counsel

By:
David M. Pickett
General Attorney
Union Pacific Railroad

BNSF RAILWAY COMPANY

By:
Robert Lease
Vice President of Regional Operations
BNSF Railway Company

Approved as to Form:

By:
David Rankin

Senior General Attorney
BNSF Railway Company




Agreement Regarding Public Benefits Related to the Colton Crossing Project (Execution Draft)

IN WITNESS WHEREOF, the Parties have exccuted this Agreement effective on the

date first written above.

SAN BERNARDINO ASSOCIATED
GOVERNMENTS

UNION PACIFIC RAILROAD COMPANY

By:

Brad Mitzeigﬂ//
President, Board of Directors
San Bernardino Associated Governments

Approved as to Form:

By:

) Penny Alexander-Kelly
SANBAG’s Counsel

BNSF RAILWAY CO Y

By? =

Robert Léase '
Vice President of Regional Operations
BNSF Railway Company

Approved as to Form:

/

By 2. A/ et

David Rankin
Senior General Attorney
BNSF Railway Company

Lance M. Fritz
Executive Vice President Operations
Union Pacific Railroad Company

Approved as to Form:

By:
David M. Pickett
General Attorney
Union Pacific Railroad




Agreement Regarding Public Benefits Related 1o the Colton Crossing Project (Execution Draft)

IN WITNESS WHEREOF, the Parties have executed this Agreement effective on the

date first written above.

SAN BERNARDINO ASSOCIATED
GOVERNMENTS

By:

Brad Mitzelfelt
President, Board of Directors
San Bernardino Associated Governments

Approved as to Form:

By:

Penny Alexander-Kelly
SANBAG’s Counsel

BNSF RAILWAY COMPANY

By:

Robert Lease
Vice President of Regional Operations
BNSF Railway Company

Approved as to Form:

By:

David Rankin
Senior General Attorney
BNSF Railway Company

UNION PACIFIC RAILROAD COMPANY

By: 4%0‘ W . %4"
Lagice M. HKritz \/
Exgcutive Vice Presidgnt Operations
UnionPdcific Railroad Company

Approved as to Form:

{ﬁ%‘\ .

David M. Pickett
General Attorney
Union Pacific Railroad




Exhibit A

The Project is located in Colton, California where Union Pacific Railroad’s Alhambra and Yuma
Subdivisions (MP 538.7) intersect with BNSF’s San Bernardino Subdivision.

The Project would elevate Union Pacific’s east / west tracks over the BNSF’s north / south
tracks. The planned project scope includes:

e Construct a structure, approximately 7,250 feet long, between Rancho Avenue (MP
538.5) and Mount Vernon Avenue (MP 539.7)
Two mainline tracks and a maintenance road will be constructed on the structure

* Opening under the grade separation structure for the BNSF tracks would accommodate a
potential third BNSF mainline track with 15 ft track centers

* One of'the existing UPRR mainline tracks would be converted to become the Colton
Yard lead / Yuma connector track with an at-grade crossing diamond at the junction with
the BNSF

* Modify existing northwest quadrant connection between UPRR and BNSF tracks to
connect to UPRR’s existing mainline 2 track

e Design provides for future connection between UPRR and BNSF tracks in the southwest
quadrant
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Exhibit B

Performance Measures

fa

e Descriptionof | Measurement Basis of Traffic Study
=ileasure _ Measure  Period | Measurement | - e e =t = LG I
Based on 2010 Traffic analysis for the Colton Crossing project estimates

Travel Time
Savings from

Average reduction in
delay for vehicles

(auto and truck vehicle

Performed five years
after the project

traffic analysis study
of 25 intersection

Reduced Delay hours). Average opens for operation 'mp .
o Tre LT vehicle queues from
at Rail-Highway | reduction in time-in- under normal .
. . gate down time as
Crossings queue for autos and conditions
trucks (hours) calculated from the
) RTC model
Based on 2010
Env1‘r e Average reduction in | Performed five years trafﬁcﬁgnalysts st udy
Savings from . of 25 intersection
. HC, CO, NOx, PM, after the project . .
Reduced Time- . . impacted with
. . CO2, emissions from opens for operation .
n queue at Rail- ; vehicle queues from
. vehicles, (autos and under normal .
Highway ) conditions gate down time as
Crossings calculated from the

RTC model

potential impacts and benefits of the project at
rail/roadway at-grade crossings as well as at intersections
adjacent to the proposed project. The intersections
adjacent to the at-grade crossings are currently impacted
by vehicle queues that form due to the gate down time.
This is exacerbated by the Colton Crossing, which causes
additional train delays and lower speeds and thus lon ger
blockages of area roadways. The locations of possible
impacts were determined in consultation with SANBAG,
Caltrans, and other stakeholders. The following
intersections are included in the study area:

1. Pennsylvania Ave / Laurel St, 2. 8th St / Laurel St, 3.
La Cadena Dr Bordwell Ave / Laurel St, 4. Pennsylvania
Ave / Olive St, 5. 7th St/ Olive St, 6. La Cadena Dr /
Olive St, 7. Pennsylvania Ave / E St, 8. 7th St/ E St, 9.
Pennsylvania Ave / H St, 10. 7th St/ H St, 11. La Cadena
Dr/H St, 12. Rancho Ave / Valley Blvd, 13. 3rd St/
Valley Blvd, 14. Pennsylvania Ave / Valley Blvd, 15, 7th
St/ Valley Blvd, 16. La Cadena Dr/ Valley Blvd, 17. 9th
St/ Valley Blvd, 18. Rancho Ave /[-10 WB Ramps, 19.
Rancho Ave /1-10 EB Ramps, 20. 9th St/ I-10 WB Off-
Ramp, 21. 9th St /1-10 EB Ramps, 22. 9th St/ L St, 23,
9th St/ M St, 24. 9th St/ N St, 25. 9th St/ O St
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Travel Time
Savings for
Trains from
Reduced Delay
at the Colton
Crossing

Train Volumes and
Average Train Speeds
(all trains both freight

and passenger).

Performed five years
after the project
opens for operation
under normal
conditions

Compared to Rail
Traffic Controller
(RTC) modeling as
part of 2010 Rail
Operations Analysis

Environmental
Savings from
Reduced Train
Delay at Colton
Crossing

Average reduction in
HC, CO, NOx, PM,
CO2, emissions from
locomotives

Performed five years
after the project
opens for operation
under normal
conditions

Compared to Rail
Traffic Controller
(RTC) modeling as
part of 2010 Rail
Operations Analysis

RTCRail

Operations Analysis of the Colton Crossing Project

Baseline data has been established through a Rail Traffic
Controller (RTC) simulation model include detailed
infrastructure configuration and train dispatcher logic.

RTC modeling is the closest representation of actual
operations. The program is computationally intensive, and

allows for modeling and simulation of multiple traffic
scenarios

The geographic limits of the RTC model study area were
established as follows:
*  BNSF Cajon Subdivision: Summit (Cajon Pass)
to San Bernardino
*  BNSF San Bernardino Subdivision: San
Bernardino to Riverside
¢  UP Yuma Subdivision: Beaumont to West Colton
*  UP Alhambra Subdivision: West Colton to
Pomona

* UP Los Angeles Subdivision: Riverside to
Pomona

The results of the RTC model provide performance
estimates based on the existing conditions and future
conditions with construction of the flyover,

]
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February 14, 1996

Mr. Douglss I, Babi

- Senior Vice Presidenit and Chisf of Staff

The Atchison, Topeks and Santa Fe
Railway '

777 Main Streat )

Fort Worth, Texas 76102.5384

Gentlemen:

~ Thésléwter agreement is to confirm our mutyal concurrence in certain revisions to
the lefter agreement boetween Riverside Connty Traosportation Commission ("RCTC" and The
Atchison, Topeka and Sunts Fe Railwsy Company ("Santa Fg"}, dated March 29, 1993, All terms
iﬁthatagréemmwﬂ!rwninumngcd and binding ¢n Sants Fe and RCTC, except to the extent
they are expressly modified herein,

RCTC 2od Sants Re agree that their purpose and intsnt for cntc;ring into this letter
agreement is {0 zchisve the following: - A

a. To beldp a¥eviate certain frain movement problems thir will be experienced near the
Riverside Station on the Saz Bernardino Subdivision. :

d. To alter ax set forth herein ROTC's curreat entitiement under the 1993 Letter
Agresment to commuter rail wuin moveatents on the San Bemardino Subdivision between
Riverside Station and San Bernardino,

C11218-Exhibit C &8 U!rh'.erdtyrhvmm Bulie 100 s Riversde, Culifornia avzar
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Mr. Douglas J. Babb

Senior Vice President and Chief of Staff
Fepmary 14, 1966

Page 2

e. To provide for the exchange of certain properties held by the Parties in Riverside
and Highgrove., ™ ] :

In tight of changed plang of both RCTC und Santa Fe, designed to assure safer,
more efficient opesations of commuter wains and freight traing over the San Bernarding.
Subdivision, RCTC and Santa Fe hereby agree to the following changes to the 1993 Lettey
Agresment:

1. Sania Pe and RCTC, within ten days following the date of this Jester agroement,
shall exchange two real estate parcels With one another. RCTC shall convey to Sants Fe by
delivery to Sants Fe of an sxecuted Grant Deed, identical in form to the Grant Deed set forth as
Exhibit A bereto, 2 parcel of land owned by RCTC immediately north of the San Bemzsrdiz;o
Subdivision at or nsar Highgrove, California, This parce! is described in detail in Attachment 1
to Exhibit A. Sants Fe shall convey to RCTC by delivery of an exscuted Grant Deed, identical
in form to the Grant Deed set forth as Bxhibit B hereto, 2 parcal of land owned by Sauta Fe
immediately south of the Ssn Bernardino Subdivision tracks, generally between Third Street and
Tenth Steeet in Rivertide, California. This Grant Deed shall retain for Santz Fe 2 permanent.
easement £ condnct tail freight servics and engage i related 1ail service activities over and
adjacent to'the new teaks to be constructed on this parcel between about Mileposts 9.6 and 10.0
of the San Befnardino Subdivirion. The easement described in the preceding sentence may only
be used by Samtz Fe in the following situstions: (1) Tn the event of an emergency of short
duration requiring immedixts use of the easement, in which case Santa Fe shall provide notice to
the Southern California Regional Raj) Authority ("SCRRA") prior to or concurrent with such
emergency use, or (2) To provide ail freight service to and frem a commercial enterprise facility
located on propecty pnmedistely adjasent to such tracks, provided that such use is approved in
advance by RCTC, 'This parce! is described in detail in ‘Attachment 1 to Bxhibit B. Pach party
shall convey to the other the property described in Exhibits A and B free and clear of any and all
liens which secuve the payment of money. Prior to conveying the property described in Exhibit
B, Santa Fe shail obtain & relsass of such property from the ens of its General Mortgage and
Adjustment Mortgage, and on the datz of conveyance Sania Fe shall deliver to RCTC an executed
Releass of Morngage Trustes releasing such property from the liens of these mortgages. Onthe
date of conveyance of the real property parcels each perty shall assipn to the other party all
contragts related to the real property to be conveyed, to the extent those contracts are related to
such real property, axd fhe other party bareby accepts such assignment of such contracts, effective
on the date of conveyance of the real property parcels. '

Santa Be hereby waives its right, if any, to relocation assistance, moving expenses,
goodwill or other payments to which it might otherwizs be entitled, but for this waiver, under the

a5 3THO
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Mr, Douglas . Babh :
Senior Vice Presidery andd Chief of Staff
February 14, 1996

Page 3

Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended,

" 42 United Station Code Section 4601 st saq. and/or the Celifornia Relocation Assistance Law, as
amended, Government Code Section 7260 e2 a2y, or the Real Property Acquisition Relocation
Assistance Rules and Reguiations as adopted or hereaftsr amended by RCTC. Such waiver shall
include, - but is not limited to, any right (1) to relocation assistance payments, or (2) to
compensation for fixtures or loss of use of the property conveyed.

2. Upon execution of this Letter Agreement, RCTC shail promiptly commence the
design and construction of, or armange for the design and construction of, & south side rail
passenger platform and other improveménts at the Riverside Station (the *Improvements*). The
Improvements are deveribed in Exhibit "C," sttached hereto and incorporated herein, Santa Fe -
shatll be responsible for the first $1.542 Million of the cost of the design and construction of the
Improvemerds pursuant (o its agreement with the Union Pacific Railroad Company. RCTC shall
be responsible for all other costs related to the design and construction of the Ymprovements.

3. Serka Pe fturther agrees that the passenger platform shown in the Diagram atrached

to the 1993 Letier Agroemsent shall be the only passenger platform required at the Riverside

- Station until such time 28 the south side rail passenger piatform at the Riverside Station is

completed pursuent by this Agreement.  Such south side il passenger platform shall be compleied

as promptly as practiceble under the circumstances, RCTC further agress that the south side rajl

passenger piatform shall be completed before operation of Stage 2 level commuter train service
betwesss Riversids and (Atwood) Fullerton, . .

4. Pangleph & of the letter sgreement between Santa Fe and RCTC dated March 29,
1993 shail be deletsd ins its entirety and replaced by the following:

()  Santz Fe and RCTC hereby acknowledgs that cerfain capital improvements
must be made to the San Barnardine Sobdivision in addition to those deseribed in the Capital
Improvements Agreegent. These improvements are as follows: : )

A (1y - Realignment of San Bernardino main line tracks in the vicinity of
Third Street to Tenth Street in Riverside, California, estimated to cost about $189,000.00.

. (2) Comstroction of a new station wack along the south side of the San
Bernardineg Subdivisiom mail line tracks, between about Milepost 9.6 and 10,0, estimated to cost
about $1,130,000.00. The new statian track wili be constructed by Santa Pe at the sole cost of
RCTC befors operation of Stage 2 level commuter train sarvics between Riverside and (Atwood)
Fulletton, ‘ ‘

B2VOTEO
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(b)  Santa Pe, as soon as practicable, shall construct, or arrange for the

 construction of, such improvements as described in Paragraphi 44z)(1), including installation of

all required signalling and gl relatad sigral modifications, RCTC promptly shall, to the extent

that such costs have not slresdy been paid, reimburse Santa Fe the reasonable cost of such

construction up o but pot exceeding $189,000.00. Sants Fe shall pay all costs of such
construction in excess of $189,000.00.

(©  Santa Fe and RCTC agree that upon the construction of the Iraprovements,
- as defined in this Ietter agreement (‘mc!gding without limitation the constiuction of 2 south side
station track at the Riverside Station), all capital improvements required for RCTC or the Agéncy
- to operate Stage 2 passenger setvice on the Sen Bernardino Subdivision under the Capital
Improvement Agreement (Srn Bernurdino Subdivision), as smended, between Santa Fe, RCTC

and others, between: Riverside and (Atwood) Fullerton shall be considered cotuplete,

' (d)  Santa Fe slso shall be relieved entitely from the requirement set forth in the
Capitzl Improvernents Agreement that, s part of its construction of the Low Case Level Facilities
and Improvements, as defined in that agreement, Santa Fe shall install two power switches on the
wye tracks at Highgrove and construct a station track at Highgtove. -RCTC agrees that RCTC,
SCRRA or their agenis or contractors shall not, in the aggregats, operate any: more than four
roundirip revertie producing and four roundirp non-revenue producing Agency Trains daily over
any portion of the San Bernardino Subdivision between Riverside and San Bernardino, California,
and that neither RCTC, SCRRA. nor any other agents ot contractors shalf operate any commuter
rail service on to or off of the San Jecinto Subdivision via tracks at or pesr Highgrove, until after
completion of instaitation of two power switehes on the wye tracks at Highgrove and construction
of a station track at Fighgrove. The improvements identified in the preceding sentence shall be

* constructed by Sants Fe, following a written notice to do so from RCTC, and RCTC shall
promptly reimburse Santa Fe the reasonable cost of such improvements and construetion. As
discussed in paragraph 5 of this letier agreement, RCTC agrees that trains operated to or from the
San Jacinto Subdivision cxnmot be operatad from or to ths passenger loading/unloading platform
on the north side of the San Bernarding Subdivision rmain line tracks fn or near Riverside Station,
California untit after completion by Santa Fe of installation of two No. 24 rail Cross-overs at or
near Palmyrita, Oparation from a south side rail passenger platform at the Riverside Station shall
ot require the ingtslistion of such cross-overs. The cross-overs, if necessaxy, shall be promptly
instalied by Santa Fe following written notice to do 5o from RCTC, and RCTC shall refvnburse
Santa Pe the reasonable cost of these turnouts and instellation work.,

(¢)  The additional improvernents specifiad in this paragraph shalt be completed
in the manner described in the Capits! Improvements Agreement, except that, to the extent that

nIIITIC
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PAGE 86

there are any inconsistoncies berwesn the provisions of this Jetter agreement and the provisions
" of the Cepital Ihprovements Agreement, the provisions of this Jetter agreement shall conrrol.

© 5.
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. "5, ' Stnta Pe sgrees that, miﬂzgaminganyﬁﬁng.to the contrary in the
Capita] Improvements Agresmant, the SBS Shared Use Agresment or in the

Purchass Agresment, upon the completion of the Low Case Level Facilities and
Improveroents (as defined in the Capital Improvements Agresment) between San
Bernandion and Riverside, RCTC or its operator shall be allowed to operate up to
six (6) roundirip traing between San Bernasdine and Highgtove in both tha Morning

Paragraph § of the 1993 Letter Agreement is hereby restated 1o read as follows:

end evening, as follows: :

In addition o the sbove, Szuta Fe agrees that, notwithstanding anything to the
contrary in the Capits! Improvements Agtesment, the SBS Shared Use Agreement
or in the Purchase Agreement, vpon the completion of the Low Case Level
Pacifities and Improvements (as defined in the Capitst Improvemants Agreement)
between San Bernardine and Riverside, and the completion of the Improvements

{a)  up fo two (2) roundtrip revenue producing trains in
both the moming end evening, which trains shall have First Prioriy
(rs defined in the SBS Sharsd Used Agresment) over all Sants Fe
Trains, including Rxpeditsd Freight Trains (as those terms are
defined in the SBS Shared Use Agresment), in the mapner described

in Section 4.2{e)(i) of the SBS Shared Usze Apreament;

®)  ap o two (2) roundtrip revente producing trains in
both the morming end evening, which trains shall have equal priority
with Bxpedited Freight Treins and First Pricrity over other Santa Fe
Trains, in the manner describad in Seption 4.2(e)(x) of the 8BS
Shared Use Agresment; and : ' :

(€) the two (2) remaining roundirip trains shall be non-

- revemme deadhesd moves to eusble trains stored at the San

Bernsrding Yerd area or on the San Jecinto Subdivision to reach the
Higharove, which trains shall have 5o special priority over Szntz Fa
Trains.

£
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Mr. Dougias J. Babk
Senior Vice President and Chisf of Staff
February 14, 1906

Page &

ag defined in this ketter agreement (including without limitation the construction of

~ a gouth xidz sation track at Riversids Station), RCTC or its operator shall be

AEIFTST
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atlowed to opersie up to 2ight (8) roundirip trains between Highgfove and
Riverside in both the marning and evening, as follows:

() up 1o two (2) roundirip revenme producing trains ia both the morning
and the evening, which traing shell have First Priority (as defined in the SBS
Shared Use Agresment) over all Santa Fe Trains, including Expedited Freight
Traing (as those terms are defined in the SBS Shared Use Agreement), in the
manner deseribed in Section 4.2.(e)(3) of the SBS Shared Use Agresment:

®  vp o two (2) roundtrip revene producing trains in both the morning
and evening, which trains shall have equal priority with Expedited Freight Trains,
in the manner described in Section 4.2.(c)(ii) of the SBS Shared Usze Agreement;
and .

> .the four (4) remaining rotmdirip treins shall b non-revenue
desdhesd moves t enable trains stored at the Szn Bernerdino Yard area or on the
San Jfecinto Subdivision to reach Riverside Station, which trains shzll have no
special priority over Sante Fe Trains, but Santa Pe and RCTC shall cooperate to
achieve the goal that RCTC's trains reach Riversids Station in time sufficient for
RCTC's scheduled outbound reveme servica. :

Santa Fe bereby ngrees that () RCTC's eperation of the foregoing roundtrip trains
shall ot be canditioned on the completion of any improvements not referenced or
specifisd hesein, (i) inno event shall RCTC's operation of the foregoing roundirip
treins increase RCTC's obligation to pay maintenance expenses undér the SBS
Shared Use Agresment above the level specified for the Low Case Level of
operations, and (i) RCTC's storage of trains on the San Jacinto Subdivision (f
any) shall nek constitute Agency Rail Service undsr the San Jacinto Shared Use
Agreement for purposes of the San Jacinto Maintensace Shift Date (2s defined in
the San Jacinto Shared Uss Agreement). At such time 2s the Stage 3 Cage Level
of Capital Imyprovernents (as defined in the Capital Improvements Agreement) are
completed betwesn San Bernardine and Riverside Station pursuant to the Capital
Improvements Agresment, RCTC shall bs enfitled to operate thres (3) First
Priority daily roundtrip revenus producing trains betwesn San Bernardino and
Riverside Station with the priorities specified for sich trains in the SBS Shared Use
Agreement, all as 5ot forth in the SBS Shared Used Agresment. *

PacE g7

P N—
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Mr, Douglas J. Babb

Senior Vice President and Chief of Staff
February 14, 1996 ‘
Page 7

6. RCTC shall, at RCTC's cost, construct or cause to be constructed an overhead

"+ pedestrian crossing at both the West Corona Station and 1a Sierra Station in Riverside County.
The crossings shall be comploted prior to eperating Stage 2 passenger service bétween Riverside
and Fullerton. Prior to opersting Stage 2 passenger sarvics between Riverside and Pullérton,

RCTC shall not be required to construct such overhead pedestrian crossings.

T Santz Pe ngrees that it will endsavor (1) to dispatch eastbound passenger trains on

the San Bernsrdino Subdivision to atiow passenger boarding and atighting from the north gide

- passenger platforms at the West Corona Station and La Sierra Station, and (2) 1o dispatch
westhound passenger trains on the Sad Berpardino Subdivision to allow for passenger boarding

and alighting: from the south side passenger platform 2t the West Corona Station and La Sierra
Station, Sants Re sgrees that it will in good faith use reasonable efforts to reach the goal that 5%

of the commuiter traing srriving st the West Corona Station and La Sierra Station comply with the

requirements of this paragraph.

8. Except for the matters described in this Lettar Agreement, the Purchase Agreement,
the San Jacimto Shared Use Agreement, the SBS Shared Use Agreement, the Capital
Eprovermenm Agreement, and all amendments to such agreements, and the Letter Agreernent are
not modified and are in full force and effect,

M the foregoiny accurately sets forth your understanding of our agreement on these
matters, please acknowledge your agreement by signing, dering and rurning to me one of the
two original eopies of this letter agreement.

Very truly yours,

RIVERSIDE COUNTY _
TRANSPORTATION COMMISSION

By: ;
/ Tafk Reagan &
{'/ xecutive Direct
THE FORBGOING §S ACCEPTED
AND AGREED TOBY
THE ATCHISON, TOPEEA AND
SANTA FE RAILWAY COMPANY

C11218-Exhibit C
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RCTC

Mz. Douglas J. Babb ;
Senior Vice President and Chief of Staff

C11218-Exhibit C

Mr. Dennis ‘W. Wilson, attornsy for
The Atchison, Topeka and Santa Fe

Raflway Conipany

Mr. Steven €. DeBautn, attorngy for
Riverside County Transportation Commission

Mt. 1ee B, Rox.

Assistant Vice Presidant ~
Commuter Construction

The Atchirop:, Topeka and Sgnw Fe
Railway Compaxy ’

PaGE 89
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EXHIBIT A

GRANT DEED

For good end vadusble considerstio, ihe receipt and sufficiency: of Which are hereby
asknowledged, RIVERSIDE COUNTY TRANSPORTATION COMMISSION, a cointy
transportation commistion existing under the awthority of Section- 130050 et seq. of The
California Public Utilities Cade (*Grantor”), hereby sslls, transfers, grants and conveys to THE
ATCHISON, TOPEKA AND SANTA FB RAILWAY COMPANY, a Delaware cotporation
("Grantee™), all of Grantos’s right, title and interest in and to the real property and all
improvements thenson that are described in Attachment | héreto,

' 5
IN WITNESS WHEREOF, Grantor has set its hand and seal this ___ day of Maxch,

1996.
GRANTOR:
RIVERSIDE COUNTY TRANSPORTATION
COMMISSION
By:
Jack Reagan
Execitive Director
ATTEST:
By: .‘
Name:
Title:
[SEAL]
LWCORT WD W ADECREC T XA :

C11218-Exhibit C
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o

STATE OF CALIFORNIA )
) 8
COUNTY OF RIVERSIDE )
1, » & Notary Public in and for the County of Riverside, State

of California, do kerchy certify. that Jack Reagan, Execotive Director of Rivesside County

Transportation” Commission, parsonally known to me to be the person holding this office with

Riverside County Transportation Commission, appeared before me this day in person and

acknowledged that he signed the Grant Deed dated this dats as bis free and voluntary act, and
. the free and voluntary act of Riverside County Transportation Commissios.

Wmmmmmmm day of March, 1996.

Notary Public

twvecstwp\dwsAaprowsmiactety

C11218-Exhibit C
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THAT FORTION OF THE NORTHEAST QUAXTER OF SECTION 7, TOWNSHIP 3 SOUTH. RANGE «
WEST, SAN BERNARDING MEAIDIAN, IN THE COUNTY OF SAN BERNAXDING, STATE of
CALIFORNEA, BEDK} ALL THAT CERTADN PARCEL NO, | AS CONVEYED BY DEED 1O RIVERSIDR

-COUNTY TRANFFORTATION COMMISTION, RECORDED DECEMBER 15, 1592, AS DOCUMENT RO.

-

91314410, OFMCIAL RBOORDS OF SAID SAN BERNARDING COUNTY, MORE. PARTICULARLY
DESCRIBED B SALDY DOCUSEENT AS POLLOWS: :

“THAT FCUUTION OF THE SOUTHEAYY L4 OF SECTION 6, TOWNSIIP 2 SOUTH, KANGE 4 WEST, SAN
BERNARDANO BASY AND MEPIGIAN, Di THE COUNTY OF SAN BERNARDINO, STATE on
CALISGRNIA, BEBHG A PORTION GF THE LAND DESCRIBED IN THAT CERTAIN DEESY RECORDOD

" AUOUST 12, 1565, IN BOOK 45 OF DEEDS, PAGES 10 AND 11, KECORDS OF EAN BEANARDING

COUNTY, MORR PARTICULARLY DESCRIRED AL POLLOWY:

BRAINNING AT A POINT ON THE SOUTH LINZ OF JAID SOUTHEAST QUARTER OF
SECTION 6, BAID POINT BEING %0 FRET WEST OF AND NORMAL TO THR
CENTERLING CF THE NORTH MAIN ITRACK OF THR ATCHISON, TOFEKA AND
SANTA FE RAILWAY COMPANY; '

TERNCE ON AN ALIMUTH OF 268 DEURESS 0§ MINUTES 36 SECONTS, ALONG SAID
SOUTH LINE OF THE SOUTHEALT QUARTER OF SECTION §, A DISTANCE OF 150,09
PERT 1O A POINT 200 FEET WEST OF AND NORMAL TO SAID CENTERLINE OF THE

THNCE ON AN AZBMUTH OF 1S DEIREES 02 MINUTES 14 SECONDS, A DISTANCE.
OF 684,45 FERT T A POINT 50 FEET WEST OF AND NORMAL TO SATD CENTERLINE
OF THE NOXTH MAN TRACK: '

THENCY. ON AN AZIMUTH G 180 DRIREES 00 MINUTES 00 SECONDS, PARALLEL

WITH SATD CENTERLINE OF THE NORTH MADI TRACK, A DISTANCE OF 458.70 FEET
TO THE FOINT OP BBGINNING.

CAWPPI DR IOMAT AN RT3
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THAT PORTION OF THE NORTHEAST QUAXTER OF SECTION 7, TOWNSHIP 2 SOUTH, RANGE
‘ MEXIDIAN, IN THE COUNTY OF RIVERSIDE, STATE OF CALIPORNIA

. RETNG ALL THAT CERTAIN PARCEL NO, 1 AS CONVEYED BY DEED TO RIVERSIDE COUNTY
TRANSPORTATION COMMISION, RBCORDED DECEMBER 13, 1992, AS DOCUMENT NO. 476991,

OFFKMAL RBCORDS OF SAID RIVERSIDE COUNTY, MORE PARTICULARLY DESCRIBED IN $AID
DOCUMENT A% FOLLOWS: . ’

“THAT PORYION OF THE NOXTHBAST 14 OF SBCTION 7, TOWNSHIP 2 SOUTH, RANGE 4 WEST, SAN
BEANARDING BASE AND MERIDIAN, IN THRE COUNTY OF RIVERMDSE, STATE OF CALIFORNIA,
REING A PORTION OF THE LAND DESCRIEZED IN THAT CEXTAIN DEED XECORDED DECEMBER 11,
1808, N BOOK 30 OF DERDS, PAGE 333, RECURDS OF SAN BERNAXDINO COUNTY, MORE
PAXKTXCULARLY DRICRINED A3 FOLLOWS:

’ +

BUGINNING AT A POINT ON THE NORTH LINE OF $AIDD NORTHEAST QUARTER OF
SPCTION 7, SAD POINT BEING S0 FEET WIEST OF AND NORMAL TO THB
CENTERLINE GF THE HORTH MAIN TRACK OF. THE ATCHISON, TOPEKA AND

SANTA, FU PAILWAY COBPANY:

THERCE ON AN AZIMUTH OF 193¢ DEGRERS 00 MINUTES (0 SECONDY, PARALLEL
WITH SALD CENTRELINE OF THY NORTH MAIN TRACK, A DISTANCE OF 773.81 FEBET
TG THE PODNT OF CURVATURR FOR A CURAVE BEING CONCAYE TO THE

THENCE SOUTHWESTERLY ALONG SAID CURVE, SAID CURVE HAYING A RADIUS
OF 14870 FEET, AND ARC DISTANCE OF L29.45 FEET (CHORD AZIMUTH: {90
DECKERS 31 MINUTES 43 SECONDY, CHORD DISTANCE: ¥20.31 FEET) TO A POINT
230 VEET WEST OF AND NORMAL TO SAID CENTERLINE OF THE NORTH MAIN
TRACK QP THS ATCHISON, TOPEXA AND SANTA FE RAILWAY COMPANY

EXTENDED SOUTH;

THENCE O AN AZIMUTH OF (0 DEGAEES 00 MINUTES 00 SECONDS, PARALLEL
WITH SAID CENTRRLINE OF THE HORTH MAN TRACK, A DISTANCE OF 1577.85
FRSET TO A POINT ON THR NORTH' LINE OF SAID NORTHEAST QUARTER OF

SBCTION %

THENTE ON AN ATDAUTH OF 83 DEGREES 06 MINUTES 36 SECONDS, ALONG SAID
NOXTH LINE OF THE NOXTHRAST QUARTER OF SECTION 7, A DISTANCE OF 150.09
PEUT TO THE POINT OF DIGINNING.”

TN

S
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BXHIRIT B
GRANT DEED

For good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, THE ATCHISON, TOFPEKA AND SANTA ¥E RAILWAY COMPANY, a
. Delaware corporation, ("Grantor”) hereby sells, transfers, grants and conveys to RIVBRSXDE
COUNTY TRANSPORTATION C{}MSI()N a county trensportation commission existing
under the authority of Section 130050 et gog. of The California Public Utilities Cods
("Grantes®), all of Grantor’s right, title and interest in and to the real property and all
improvements thereon that are described in Aftachment 1 hereto, except that Santa Fe shall
retain 2 permanent epsement to conduct rafl freight service and engage in related rail service
activities over and adjacent to the new tracks to be constructed on this parcel between about
Mileposts 9.6 and 10.0 of the San Beomardino Subdivision. The easement described in the
preceding senteacs may only be used by Grantor in the following situations: (1) In the event
of an emergency of short duration requiring immediate use of the easement, in which case
Grantor shall provids notice to the Seuthern California Regionat Rafl Authority ("SCRRA") prior
to or concuirent with such emergenty use, or (2) To provide rail freight servics to and from a
comme;cial enterprise facility locsted on property immediately adjacent to such tracks, provided
that such use is approved in advance by Grantze.

IN WITNESS WHERBOF, Grantor bas set its band and seal this ___ day of February,

1996.
GRANTOR:
THE ATCHISGN, TOPEKA AND SANTA ER
RAILWAY COMPANY
By:
Douglas J. Babb
Senior Vice President and
Chief of Staff
" ATTEST:
By:
Name! _ ~
Title: -
[SEAL]

LWOCRTYWMDWW AISARCICT  EXR
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STATE OF ILLINOIS
 COUNTY OF COOK

L P S
4

i, + & Notary Public in and for the County of Cook, Staie of
Olinois, do hereby centify that Douglas J, Babb, Senior Vics President and Chief of Stasf of The
Atchison, Togika and Sants Fe' Railway Company, personally known to me to be the person
hoiding this office with The Atchison, Topeln and Santa Fe Railway Company, appearad befors
me this day in person and scknowledgad that be signed the Grant Deed dated this date as his free
and voluntary act, and the fras and voluntary act of The Atchison, Topeka and Santa Fe Railway

Company. )
GIVEN under my hand and notasial scal this day of Maich, 1996.

%

Notary Public

C11218-Exhibit C
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A PARCEL OF LAND §ITUATED DN THE CITY OF RIVERKIDE, RIVERSIDE COUNTY, STATE OF CALIFORNA,
BEING PART OF THAT PARCEL OF LAND DESCRIRED IN DEED DATED MAY 29, 13¥6 IN BOOK 45 AT PAGE
) 537, IN THE QFFICE OF THE COUNTY RECORDER, LYING BETWEEN THE CENTERLINE OF RIGHT-OF-WAY
OF TENTH FTRXST AND THE mmme&wmmwwmmm CITY OF RIVERSIDE,
RIVERSIDR COUNTY, CALIFORNIA, PAATICULARLY DESCRIBED IN SAID DEED AS FOLLOWS: ‘

sCOMEMIDICTNG AT THE INTERSECTION OF THE EAST LINE OF THE JURUPA RARCHO WITH
TSR SOUTI LING Of WHITE'S ADDITION TO THE CITY OF RIVERSIDE, ACCORDING TO MAP
OF WINCK ADUITION TO MYARNDS FIAD (N THE RECORDERS OFFICE IN SAN
BERNARDON COUNTY R BOOK 3 OF MAPS, ON MAY JRD, 1834, RUNNING THENCE
EASTRRLY ON THE S0UTH LINE OF SAID WIITE'S ADDITION, TO A POINT SO FEET EAST
FROS THX CENTRRLINE OF LOCATION OF THE RIVERSIDE, JANTA ANA & LOS ANGELES
RAILWAY, MEASURED AT RICHT ANGLES THERNTO RUNNING THENCE NORTHERLY 30
FEXT FROM AND PARALLEL TO SAID CENTERLINE OF RAILROAD A DISTANCE OF X0.3
FHT SEOKE O LEST TO THE NORTE LINE OF LOT NO. 18 IN BLOCK 16 IN AFGRESALD
FHETES ADDITICON RUNNING THENCE BASTERLY O JAID NORTH LINE OF LOT NO. 18, TO
A POINT $0 PEEY BAST, FROM THE BEAST LINX OF THE JURUPA RANCHO, MEASURED AT
KIOMEP ANOLES THEERETO, RUNNING THENCE NORTHERLY, 60 FENT FROM AND PARALLEL
TG THEER EAST LINB OF SAID SURUPA RANCHO, BEING ON THE WEIT LINE OF PACHAPPA
| AVENUE A DISTANCE OF (94¢ FEET MORE OR LESS TO THY NORTH LINE OF EIGHTH
STREET I¥ EAID WHITE'S ADDITION, RUNNING THENCE BASTERLY ON SAID NORTH LINE
OF EITH STREKT IN SAID WHITE'S ADDITION, RUNNING THENCE BASTERLY ON SAID
NORTE LING OF EIOHTH STREET A DISTANCE OF SIXTY PEET RUNNING THENCEB
NORTBRLY 140 FEET EAST FROM AND PARALLEL TO THE EAST LINE OF JURUPA
ZANCHO A DISTANCE OF 330 PEBT TG THE SOUTH LINE OR SBVENTH STREET. RUNNING
THENCE WESTERLY OGN THE SOUTH LINE OR SEVENTE STREET APORESAID A DISTANCE
OF 60 PEET TO A POINT 80 FEXT EAST FROM THE EAST LINE OF YHE JURUFA RANCHO
MEASURED AT RXEIT ANGLES THERETQ, SUNNDNG THENCS NORTHERLY % FEET BAST
FROSE AND PARALLIL TO THE EAST LINE OF $AID TURUPA RANCHO SEING ON THE WEST
LINE OF PACHAFPA AVENUE A DISTANCE OF 1653.5 FEXT MORE CR LESS TO THE NORTH
LDVR O THIKD STREST DN THE CITY OF RIVERSIDE RUNNING THENCE WESTERLY ON SAID
| NORTE LINE OF THDAD STAEET, A DISTANCE OF %0 FEET TO THE EAST LINE OF SAID
JURUSA RANCHG RUNNING THENCE SOUTHERLY ON SAID BAST LINB OF THE JURUPA
RANCRO A DISTANCE GF 3572.5 FEET MORE OR LESS TO POINT OF COMMENCEMENT.*

AT DL AR R T 05

*® TOTRAL PAGE. 2o<

C11218-Exhibit C



pe/18/2v@1  11:19  9R9-787-7935 ROTC PAGE 17

. ‘ )

- EXHIBIT "C*
The Jroprovemeants

*

1. A 600 foot rail passsnger platform to be constructed on the séuth side of the San
Bernardino Subdivision mainline tracks through Riverside, California.

2. A pedestrian oversrossing of the San Bernardino main line to allow pedestrian travel
3 MW&H the vorth side and gouth side rail passenger platforms at the Riverside Station.

3. A mﬁz side train storage facility at the Riverside Station. Ths facility shall have capacity
to store at least four copumuier trains of six passenger cars and one locomotive each.

4. A sation track for the south side rail passenger platform. The station track shall include
power connectors at each end that connect the track to the San Bernawdine Subdivision
main lin2 teacks.

5. All gignals mp&md tarnouts needed to serve the passenger platform described in No.
1, above, and the station track described in No. 4, above, .

C11218-Exhibit C




WOL UG NG S4-55924 T4
HNVHYHO INSWIWWEI0 BIVISE VM
Z/HE A ND 48

HONYHE SONYIIIY d8 4695 9w
WO CAINNOD ONICUYNYSE NvS 'BNN3E1SYR

IS THZOL0M

R

NMOHS Y3l TS

AYM S0 MDY WHIN

WY 6800101 LL0Z/8Y/t UBP'Sig50201LL0T

q Ay

{
|

FF

3
=~

. et : -
0D AVOUUVY 2I4I0Vd NOINN .
L0Z = 4 MO8
). ‘ _ H i
! - |
| : ] _ !
. oo bogas “ ” N w Kooy Y B 5 « " . . » N N DL/ ooy | w = N y 9 “ . . M " 5 by 0 oo
; i WY LNITD - 8
“ A o?ﬁ.«oo e L A " . bQ\,awahﬁ.« w “ W g % " ¥ v N ey %N 207 Y Iy K [N A A T . N DR AT
m v m ﬂ _ _ M
s oS ; . e
22 [er | sl ﬂ S R R IR T RV P20 AP P VRS RPVRE RIN P R R IZAIEZE 175 W00 72 RUYIR B VIR B2 PP PR A RCE R R IR R
: . liny 3§
& w ~ . 53
» ] - p H . X , L1
" § M wwwy; — 4 - g M:m 4 W Aﬁa AN T
m goE Y kY b 3 | oy 3R
S PR Y3 S B B R R S e o | s s i | s ¥ F [ B IR VI B VAN P P I A N ¢ z /
. b HERE & N 3 A L 1 N
FryrarTet ~+4bs ¢ep'vy 3 & % .w,d e
btm e G A ] E | SOIREZEE VENY M L . PR ] #o K !
. & T od sov oy % . R v e n-bwlz . P i
. o, E ~rpG N g
TR o Z 7 T 5 23 I EET E T : T " =
,.g W el \%nr X gw Erran » ~4 ey m
N o N ) ~
4] s e | on iz P o o @l & | o ! »n 2 .z
§ g g =) . &
% 3 L _ 28
i ; : | &
1 ] N WM,%
RN (NS # N
IR w«mmi.. B, 2z w‘k.w PR B m,.p
RERE & " . L $ 8
B 15 ~ ' h | Q @
w; W N | | ! I NI
L N T w 2
Wo W - w - o 3 . - i,
)
g S8
3

C11218-Fxhibit D



B5/20/2611  12:18 9p99121884 DOM CALDWEL L PAGE  081/66

RECORDING REQUESTED BY AND
WHEN RECORDED, RETURN TO:

San Berardino Associated Governments
Attn: Deborah Barmack, Executive Director
1170 West Third Street, Second Floor

San Bernardino, CA 92410-1715

" SFACE AROVE POR RECORDERS USF ONLY

MEMORANDUM OF
RIGHT OF FIRST REFUSAL

, THIS MEMORANDUM OF RIGHT OF FIRST REFUSAL is executed this _ day
of , 2011, by UNION PACIFIC RAILROAD COMPANY , & Delaware corporation
(formerly known as Southern Pacific Transportation Company, a Delaware corporation, successor in
interest by merger with Union Pacific Railroad Company, a Utah corporation) (hereinafter, "Union

Pacific").

By Agreement Regarding Public Benefits Related to The Colton Crossing Rail Grade-
Separation Project dated May 22, 2011, Union Pacific agreed to give SAN BERNARDINO
ASSOCIATED GOVERNMENTS, z joint powers agency ("SANBAG") the first right of refusal to
purchase, for the benefit of Southern California Regional Rail Authority ("Metrolink™), a strip of
Union Pacific's right of way in Redlands, San Bemardino County, California, that is approximately
thirteen and one-half feet (13.5") wide and three thousand three hundred feet (3.300') long, generally
located between Church Street and Grove Street, as more particularly deseribed in Exhibit "A"
attached hereto and hereby made a part hereof (hereinafter, the "ROFF Parcel"), upon the following

terms and conditions:

(a) SANBAG shall have, for a period of twenty (20) years from and after the date
of this Memorandum (hereafier, the "Refusal Petiod"), aright of first refusal to purchase the
ROFF Parccl upon the terms and conditions set forth in subparagraphs (b) and (c) below.

(b)  If, within the Refusal Period, Union Pacific receives a bona fide offer from a
prospective buyer to purchasc the ROFF Parcel and Union Pacific desires to accept such
offer, Union Pacific shall furnish SANBAG with a copy of the proposed contract and notify
SANBAG of the intention of Union Pacific to accept the same. SANBAG shall have the
right to elect to purchase the ROFF Parcel and accept such contract by giving Union Pacific
written notice thereof within ninety (90} days after receipt by SANBAG of such contract, and
by delivering to Union Pacific at the same time the full amount of any carnest money
specified in such contract, EXCEPT that SANBAG will pay Union Pacific fair market value

C11218-Exhibit E
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for the ROFF Parcel determined through the appraisal protocols attached hereto as
Exhibit "B" and hereby made a part bereof, without regard for whatever price the third party
may have offered for the ROFF Parcel, If SANBAG elects to not purchase the ROFF Parcel
within such ninety (90) day time period, SANBAG's right of first refusal on the ROFF Parcel
shall terminate and be without any further force and effect, and Union Pacific may enter into
such contract with the third party, except that if the transaction with the third party is not
consummated according to the terms of such contract, then the provisions of this

Memorandum shall be reinstated.

(c) Union Pacific may, at its election and at any time or times during the Refusal
Period, prepare and submit to SANBAG the offer of Union Pacific to SANBAG for the sale
of the ROFF Parcel, together with a copy of the proposed contract, which contract may
coutain the condition precedent that the terms and conditions thereofare subject to approval
in accordance with the Management Policy Statement of Union Pacific. In the event
SANBAG fails to furnish to Union Pacific, within ninety (90) days after receipt of such
proposed contract, the written acceptance of SANBAG of the terms of such contract, together
with the full amount of any earnest money specificd in such contract, then, notwithstanding
the foregoing provisions of this Memorandum, Union Pacific may enter into with a third
party such contract or a contract with terms more favorable to Union Pacific and/or
containing conditions precedent in favor of the purchaser and/or containing provisions for the
payment of a real cstate commission by Union Pacific, and SANBAG shall have no i ght of

first refusal with respect thereto.

This Memorandum of Right of First Refusal is executed by Union Pacific and
recorded in the Official Records of San Bernardino County, California, for the purpose of providing
record notice of SANBAG's right of first refusal to purchase the ROFF Parcel, upon the terms and

conditions set forth herein.

UNION PACIFIC RAILROAD COMPANY,

Attest: a Delaware corporation
_)gﬂ/}/éw/ )Zé E‘g“‘-ﬂ" By: / é.%;
Assistant Secretary Name: Lawrence E, Wfrek

Title: Assistant Vice President - Law
(Seal)

Mgl - proctice orentreal y Nenlifsiminicoll B_R27510Wp of firkt refisal memarandum, doe
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STATE OF NEBRASKA )
} 55,
COUNTY OF DOUGLAS )

On , 2011, before me, Donna M. Coltrane a Notary Public in

and for said County and State, personally appeared Lawrence E, Wzorek and
Barbara Holday , Assistant Vica President - Law and Assistant Secretary,
respectively, of UNION PACIFIC RATLROAD COMPANY, a Delawarc corporation, personally
known to me (or proved to me on the basis of satisfactory evidence) to be the persons whose names
arc subscribed to the within instrument, and acknowledged to me that they cxceuted the same in their
authorized capacities, and that by their signatures on the instrument the persons, or the entity upon

behalf of which the persons acted, exceuted the instrument.

WITNESS my hand and officia) seal.

Notary Public

(SEAL)

NOTARY - Stato of Nebraska
B BONNA M. COLTRANE
My Coyom. Exp, May 6, 2012
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Union Pacific Railroad Company

San Bernardino County, California

Exhibit "A"

All right, title and interest in and to that part of the 13.5 feet wide right of way
known as the Redlands Branch of the Southem Pacific Transportation Company,
predecessor to the Union Pacific Railroad Company, beginning at a point on the east
line of Grove Street and extending westerly to the northerly extension of west line of Lot
1, Block H, Map of Lugonia Park, as per Map recorded in Book 4 of Maps, Page 50, in
the office of the Recorder of San Bermardino County, State of California,

Union Pacific Railroad Co.
Real Estate Department
Omaha, NE.

LD 0265575
May 3, 2011
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EXHIBIT "B"

Basis of Valuation:

The definition of market value shall be the same as that found in dictionary(s) of real estate
appraisal commonly accepted by the appraisal industry: i.e., The Appraisal Foundation, Right-of-
Way Association, Federal Highway (Works) Administration aka FHWA or “Yellow Book’, etc.

Definitions;

Fair Market Value. (a) The highest price on the date of valuation that would be agreed to by
a seller, being willing to sell but under no particular or urgent necessity for so doing, nor
obliged to sell, and a buyer, being ready, willing, and able to buy but under no particular
necessity for doing so, each dealing with sach other with full knowledge of all types of uses
and purposes for which the property is reasonably adaptable and available. (b} The fair
market value of property taken for which there is no relevant, comparable market is its value
on the date of valuation as determined by the method of valnation that is just and equitable.
California Code of Civil Procedures 1263.320

Highest and Best Use. The reasonable and probable and legal use of vacant land or an
improved property, which is physically possible, appropriately supported, financially feasible
and results in the highest value. The four criteria the Highest and Best Use must meet are:
legal permissibility, physical possibility, financially feasibility, and maximum productivity.
Alternatively, the probable use of land or improved property - specific with respect to the
user and timing of the use - that is adequately supported and results in the highest present
value. Dictionary of Real Estate Appraisal, 5¥ Edition, Chicago: Appraisal Institute, 2010,

pg 93.

Principal of Substitution. The Principal of Substitution states that when several similar or
commensurate commodities, goods or services are available, the one with the lowest pricc
attracts the greatest demand and widest distribution. The Principal assumes rational, prudent
market behavior with no undue costs due to delay. According to the Principal of
Substitution, a buyer will not pay more for one property than for another that is equally
desirable. The Appraisal of Real Estate, pg 39

Application of Principal of Substitution. Where an existing right-of-way is sought for a new
use, an approach to value may be the Principal of Substitution — that is the cost of acquisition
of equivalent right-of-way through adjacent areas. The Appraisal of Real Estate, pg 494-498

The Across-the-Fence Method (ATF). Appraisal industry standard for valuing property
having highest and best use for transportation corridor purposes. The ATF method has
precedence in practices of buyers and sellers in the marketplace when properties and rights
were being assembled to create the country’s first railroad transportation corridors., Interstate
Commerce Commission manual and how railroad land agents manage land valuation is
referenced in detajl with Engincering News-Record March 14, 1918, Today, the ATF
method is uscd by State and Federal agencies to assess railroad properties, by buyers-sellers-
lessecs-lessors of rights-of-way, by utility companies and the ATF method has been endorsed
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by leading appraisal industry organizations as the preferred way to evaluate corridors, The
value of land within each district or zone is established by obtaining sales of adjoining-
adjacent-nearby lands within a reasonable time of the date of valuation and within a
reasonable distance on either side of the corridor being appraised. The Across the Fence
sales are more appropriately called market indicators because that is what they do — provide
an indication of the market value adjacent land within which the subject property exists.
Access, size, shape, time and location are not given consideration ¢xcept in comparison to the
across the fence lands, the premise being Principal of Substitution — to replace the subject
right-of-way (transportation corridor) as of the date of value the logical substitute property
accounting for the subject property location would be assembling across the fence land.
Appraiser interpretation

Performance of the Appraiser:

The performance of the Appraiser will be based on certain assumptions and subject to certain
conditions listed as follows:

a) The Appraiser is to assume the Subject Property is owned in fee simple title (clear and
uncontested).

b) The Appraiser is to assume that no contamination or environmental conditions exist,

¢} The Appraiser is to value the Su bject Property as of the date of last inspection
undertaken for the Appraisal Report.

d) The Appraiser shall estimate value for all the Subject Property land and improvements,
such as Buildings, Earthworks, Drainage Structures and Other Corridor Improvements.
Value estimates for railroad tracks, bridges and other railroad infrastructure is excluded
from the Appraisal Report.

e) The Appraiser shall render an opinion on the market value of the Subject Property
consistent with the Subject Property highest and best use as a transportation corridor
(including but not limited to freight rail, passenger rail, transit, utility pipeline,
hiking/biking trail, energy transmission and/or communications uses},

The Appraiser shall inspect the Subject Property; gather, verify and document data used to
estimate the market values; and include such data in an appraisal report. The appraisal shall
be conducted in aceordance with acceptable appraisal practices and include supporting data,
exhibits and photographs as are necessary to support the opinions of the Appraiser,

oikegal « practice srenteon! stiatmatteralentiforsltieolion crossing, 827510Wiaht of Frst refusal memornduin doc
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Exhibit F
Protocols for Valuation of Redlands Property Right of First Refusal

Basis of Valuation:

The definition of market value shall be the same as that found in dictionary(s) of real estate appraisal
commonly accepted by the appraisal industry: i.e., The Appraisal Foundation, Right-of-Way
Association, Federal Highway (Works) Administration aka FHWA or ‘ Yellow Book’, etc.

Definitions:

Fair Market Value. (a) The highest price on the date of valuation that would be agreed to by a seller,
being willing to sell but under no particular or urgent necessity for so doing, nor obliged to sell, and
a buyer, being ready, willing, and able to buy but under no particular necessity for doing so, each
dealing with each other with full knowledge of all types of uses and purposes for which the property
is reasonably adaptable and available. (b) The fair market value of property taken for which there is
no relevant, comparable market is its value on the date of valuation as determined by the method of
valuation that is just and equitable. California Code of Civil Procedures 1263.320

Highest and Best Use. The reasonable and probable and legal use of vacant land or an improved
property, which is physically possible, appropriately supported, financially feasible and results in the
highest value. The four criteria the Highest and Best Use must meet are: legal permissibility,
physical possibility, financially feasibility, and maximum productivity. Alternatively, the probable
use of land or improved property - specific with respect to the user and timing of the use - that is
adequately supported and results in the highest present value. Dictionary of Real Estate Appraisal,
5™ Edition, Chicago: Appraisal Institute, 2010, pg 93.

Principal of Substitution. The Principal of Substitution states that when several similar or
commensurate commodities, goods or services are available, the one with the lowest price attracts
the greatest demand and widest distribution. The Principal assumes rational, prudent market
behavior with no undue costs due to delay. According to the Principal of Substitution, a buyer will
not pay more for one property than for another that is equally desirable. The Appraisal of Real

Estate, pg 39

Application of Principal of Substitution. Where an existing right-of-way is sought for a new use, an
approach to value may be the Principal of Substitution — that is the cost of acquisition of equivalent
right-of-way through adjacent areas. The Appraisal of Real Estate, pg 494-498

The Across-the-Fence Method (ATF). Appraisal industry standard for valuing property having
highest and best use for transportation corridor purposes. The ATF method has precedence in
practices of buyers and sellers in the marketplace when properties and rights were being assembled
to create the country’s first railroad transportation corridors. Interstate Commerce Commission
manual and how railroad land agents manage land valuation is referenced in detail with Engineering
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News-Record March 14, 1918. Today, the ATF method is used by State and Federal agencies to
assess railroad properties, by buyers-sellers-lessees-lessors of rights-of-way, by utility companies
and the ATF method has been endorsed by leading appraisal industry organizations as the preferred
way to evaluate corridors. The value of land within each district or zone is established by obtaining
sales of adjoining-adjacent-nearby lands within a reasonable time of the date of valuation and within
a reasonable distance on either side of the corridor being appraised. The Across the Fence sales are
more appropriately called market indicators because that is what they do — provide an indication of
the market value adjacent land within which the subject property exists. Access, size, shape, time
and Jocation are not given consideration except in comparison to the across the fence lands, the
premise being Principal of Substitution — to replace the subject right-of-way (transportation corridor)
as of the date of value the logical substitute property accounting for the subject property location
would be assembling across the fence land. Appraiser interpretation

Performance of the Appraiser:

The performance of the Appraiser will be based on certain assumptions and subject to certain conditions
listed as follows:

a) The Appraiser is to assume the Subject Property is owned in fee simple title (clear and
uncontested).

b) The Appraiser is to assume that no contamination or environmental conditions exist.

¢) The Appraiser is to value the Subject Property as of the date of last inspection undertaken for the
Appraisal Report.

d) The Appraiser shall estimate value for all the Subject Property land and improvements, such as
Buildings, Earthworks, Drainage Structures and Other Corridor Improvements. Value estimates
for railroad tracks, bridges and other railroad infrastructure is excluded from the Appraisal
Report.

e) The Appraiser shall render an opinion on the market value of the Subject Property consistent
with the Subject Property highest and best use as a transportation corridor (including but not
limited to freight rail, passenger rail, transit, utility pipeline, hiking/biking trail, energy
transmission and/or communications uses).

The Appraiser shall inspect the Subject Property; gather, verify and document data used to estimate
the market values; and include such data in an appraisal report. The appraisal shall be conducted in
accordance with acceptable appraisal practices and include supporting data, exhibits and
photographs as are necessary to support the opinions of the Appraiser.
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UPRR Folder No. 2666-07
UPRR Audit No.
BNSF Contract No.
SANBAG Folder No. C11217

CONSTRUCTION AND MAINTENANCE AGREEMENT
FOR THE COLTON CROSSING RAIL GRADE-SEPARATION PROJECT

Union Pacific Mile Post 538.7 — Alhambra/Y uma Subdivision
BNSF Mile Post 3.2 - San Bernardino Subdivision

This agreement (“Agreement”) is made effective the first day of June, 2011, by and
among Union Pacific Railroad Company, a Delaware corporation ("UPRR"); BNSF Railway
Company, a Delaware corporation (“BNSF”); and San Bernardino Associated Governments, a
joint powers agency ("SANBAG"). (UPRR, BNSF, and SANBAG are each a "Party" and
collectively the "Parties”. UPRR and BNSF is each a “Railroad” and are collectively the
“Railroads”.)

RECITALS

A. The Colton Crossing consists of two BNSF San Bernardino Subdivision mainline
tracks that run north/south and cross two UPRR Yuma Subdivision mainline tracks that run
east/west. The BNSF and UPRR tracks cross at grade and perpendicular to one another. The
Parties propose undertaking the construction of a grade separation to elevate the UPRR mainline
tracks and permit trains traveling on the BNSF tracks to pass beneath the UPRR tracks without
conflict of movement as generally described in Exhibit A (the “Project”).

B. On November 7, 2006, California voters approved The Highway Safety, Traffic
Reduction, Air Quality, and Port Security Bond Act of 2006 as Proposition 1B (the “Act”). The
Act provided for $2 billion to be transferred to the Trade Corridors Improvement Fund (the
“TCIF”) for infrastructure improvements along corridors having a high volume of freight
movement. On May 19, 2010, the California Transportation Commission (the “Commission”)
unanimously voted to program ninety-one million three-hundred thousand dollars ($91,300,000)
in TCIF funds for the Project. The Project Baseline Agreement dated May 7, 2010 and executed
by Caltrans and SANBAG (the “Baseline Agreement”) sets forth the terms and conditions for
use of the TCIF funds and SANBAG’s responsibilities as the project sponsor to administer the
funds for the Project.

C. On February 17, 2009, President Obama signed the American Recovery and
Reinvestment Act of 2009 (“ARRA™). Among other things, the ARRA created the
Transportation Investment Generating Economic Recovery (“TIGER”) program. In cooperation
with the railroads, Caltrans applied for TIGER funding for the Project. On F ebruary 17, 2010,
the Secretary of Transportation granted $33.8 million in TIGER funds for the Project. The
Federal Highway Administration (“FHWA”) and the California Department of Transportation
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(“Caltrans”) executed the TIGER grant agreement (“Grant Agreement”) for the Project on
December 27, 2010. Caltrans, UPRR, and BNSF have executed a funding flowdown agreement
(the “Flowdown Agreement”) that describes how Caltrans will use the TIGER funds to
reimburse the railroads for some of the costs incurred in constructing the Project.

D. Combining the TCIF funds, State Transportation Improvement Program (“STIP”)
funds, the TIGER grant, and funds pledged by UPRR and BNSF, per the Memorandum of
Understanding among the Parties dated May 5, 2010 (the “MOU?), the Project is now fully
funded, subject to the execution of definitive agreements.

E. The Parties have executed a Cooperative Agreement for Engineering Design for
Colton Crossing Rail-Grade Separation Project (the “Design Agreement”).

F. The Parties have executed a Cooperative Agreement for Right of Way
Acquisition for Colton Crossing Rail-Grade Separation Project (“Right of Way Agreement”).
UPRR will certify the right of way before construction.

G. The Parties have executed an Agreement Regarding Implementation of Public
Benefits Related to the Colton Crossing Rail-Grade Separation Project (“Public Benefits
Agreement”).

H. Effective June 1, 2011, UPRR and BNSF have executed an amendment to the
October 19, 1909 Colton Crossing Agreement, UP Document Audit Number 4338, BNSF
Contract No. 7910 (“Colton Crossing Agreement”).

L. BNSF operates over the UPRR right of way at the Colton Crossing in accordance
with the Colton Crossing Agreement. The grade-separated structure to be built as part of the
Project will extend onto BNSF’s property beyond the northern edge of UPRR’s property.
Concurrent with the execution and delivery of this Agreement, BNSF will convey to UPRR a
perpetual aerial and structural easement on and above that part of the BNSF right of way
required for the Project in the form and on the terms set forth in Exhibit B (the “Easement”).

J. Together, the Design Agreement, Right of Way Agreement, Public Benefits
Agreement, the June 1, 2011 amendment to the 1909 Colton Crossing Agreement, the Easement,
and this Agreement serve as the definitive agreements required by Section 4 of the MOU.

K. Caltrans has published the California Environmental Quality Act (“CEQA”) and
the FHWA has published the National Environmental Policy Act (“NEPA”) documents for
public review. The Parties expect the environmental review process to be completed in time for
construction to begin on schedule.

L. The Parties have been working collaboratively on other requirements that must be
met prior to construction. SANBAG has been administering the use of state STIP funds
allocated for use on the Project to pay the costs of some of the preliminary Project work.

M. The Parties now desire to enter into an agreement to describe their rights and
obligations with respect to construction, maintenance, and operation of the Project.
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AGREEMENT
NOW, THEREFORE, the Parties agree as follows:

Section 1. Incorporation of Recitals.

The recitals set forth above are hereby incorporated into the terms of this Agreement.

Section 2. Project Design and Construction.

A. Design. The construction plans and specifications for the Project are being developed
under the terms of the Design Agreement. The final 100% plans and specifications, including
construction phasing, signed by UPRR and approved in writing by the Parties and any
subsequent Change Orders (defined below) (collectively the “Plans”) are hereby made part of
this Agreement by reference. The general layout and profile of the Project are shown on the
detailed print attached as Exhibit C. The Project will be built in accordance with the Plans.

B. Change Orders.

(1) UPRR and BNSF may use their own staff or a contractor to perform any services
related to change orders or other design or construction phasing issues after expiration or
termination of the Design Agreement or otherwise not covered by the Design Agreement
(“Change Orders”). All actual costs incurred by UPRR or BNSF in relation to Change Orders
will count toward that Railroad’s contribution as outlined in Exhibit G. Any review work that
SANBAG performs in relation to Change Orders will be reimbursable to SANBAG as Project

costs.

(i)  The Railroads will coordinate with one another regarding all requests for Change
Orders and must agree in writing upon any requested Changes Orders in order for any such
changes to become effective or be implemented in construction of the Project. The Railroads
will not unreasonably withhold or delay approval of a request for a Change Order. All Change
Orders must be necessary to achieve the purpose of the Project. Any Change Order involving an
increase in cost in excess of one hundred fifty thousand dollars ($150,000) must be approved by
SANBAG’s Director of Project Development or his designee. Such approval will not be
unreasonably withheld or delayed. The Parties will submit disputed requests for Change Orders
to the Coordination Committee for discussion of resolution options.

(i)  All Change Orders will be reported to the Coordination Committee on a quarterly
basis.

C. Construction Coordination Committee.

The Parties will establish a construction coordination committee (the “Coordination
Committee”) consisting of at least two (2) representatives of each Party. The Coordination
Committee will be a forum for the parties to share information, discuss matters submitted by one
Party to another Party for review or approval, and discuss possible resolutions of any issues
among the Parties with respect to this Agreement. The Coordination Committee will meet (in
person or telephonically) throughout the construction of the Project. The meetings will be held
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once per month and also as necessary to address issues between the Parties that require prompt
resolution. No less frequently than quarterly, the Coordination Committee will review the status
of Project costs. The Coordination Committee will dissolve upon issuance of certificates of final
acceptance pursuant to Section 2(G)(3).

D. Division of Construction.

(1) Construction Lead. UPRR will serve as the lead Party for construction. BNSF or
its designated contractors will perform the track and signal work related to its property, including
all work associated with the flange-bearing (one-way low-speed or “OWLS”) diamond at the
existing grade crossing, which is reflected on Exhibit D (the “BNSF Work”). UPRR or its
designated contractors will construct all elements of the Project other than the BNSF Work.

(i) Construction Engineering. Each Railroad is responsible for construction
engineering for those parts of the Project it is responsible to construct, including, but not limited
to, construction management, inspection, construction surveying, laboratory and field testing,
preparation and processing of field reports, records, estimates, and final reports. All work and
submittals shall be completed in accordance with the applicable Railroad’s standards or AREMA
guidelines, whichever is higher. Work submittals must contain the information required to
comply with a state audit.

F. Construction Schedule.
(i) Schedule. The Parties will begin construction in accordance with the construction

phasing in the Plans as soon as practicable after completion of design, environmental review,
right of way certification, development of a utility relocation plan, required permitting, allocation
of TCIF funding, and obligation of TIGER funding. The Parties expect construction to begin in
September 2011 and to be completed in March 2014, as reflected in the proposed schedule
attached as Exhibit E. These dates are for planning purposes only and are subject to adjustment
as circumstances require. The Parties acknowledge that pursuant to the TCIF Guidelines,
construction on the Project must commence by December 31 » 2013 or the TCIF funding for the
Project may terminate. The Parties also acknowledge that under section 9(a)(2) of the Grant
Agreement, the FHWA reserves the right to terminate TIGER funding if construction does not
begin on or before January 1, 2012. Pursuant to Federal law, TIGER funding must be obligated
on or before September 30, 2011, and once obligated, it will be available for liquidation and
adjustment only through September 30, 2016.

(i) Construction Award. UPRR and BNSF may advertise for bids anytime after the
effective date of this Agreement, but construction contracts may not be awarded until after the
Commission allocates the TCIF funds.

(i)  Force Majeure. The Parties will be excused from meeting the construction
schedule set forth in Exhibit E during force majeure events, including acts of terrorism, riots,
insurrection or war, strikes or lockouts by third parties providing labor, material or services
under contract to a party, delays caused by another party to this Agreement, third-party
litigation or court order, derailments, wrecks or freight embargoes, inability to procure
critical materials, unforeseen delays in obtaining any required permits or approvals,
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unforeseen physical conditions or catastrophic railroad emergencies anywhere within the
UPRR or BNSF rail system, and earthquake, flood, tornado or other phenomena of nature
beyond the power of a party reasonably able to foresee or to make preparation in defense
against, but not including rain, windstorm or other natural phenomena of normal intensity
based on U.S. Weather Bureau reports for the particular locality and for the particular season
of the year in which the work is being prosecuted. The Parties will work in good faith to
mitigate the effects of such events in order to keep the Project on schedule. The Parties
acknowledge that notwithstanding a force majeure event they do not have discretion to
independently revise the deadlines associated with the TCIF and TIGER funding described in
Section 3.

G. Construction Forces. UPRR and BNSF may use their own employees or a contractor to
perform any part of the Project construction for which they are responsible.

H. Construction Access. Prior to allowing a contractor to enter either Railroad’s property,
the Railroad who has hired the contractor must require the contractor to:

(i) Execute a Contractor's Right of Entry Agreement applicable to both Railroads
using the form attached as Exhibit F.

(i) Obtain and maintain the insurance required in the Contractor’s Right of Entry
Agreement; and

(iif)  Provide such insurance policies, certificates, binders and/or endorsements to each
Railroad. All insurance correspondence, binders, policies, certificates and/or endorsements must
be sent to:

Senior Manager - Contracts

Union Pacific Railroad Company
Real Estate Department

1400 Douglas Street, Mail Stop 1690
Omaha, NE 68179-1690

UPRR Folder No. 2666-07

Mark Ude

BNSF Railway
Assistant Vice President
Corporate Real Estate
2500 Lou Menk Drive
Fort Worth, TX 76131

L Railroad Right of Entry. BNSF and UPRR hereby grant access to one another’s property
in and about the Project area for purposes of constructing the Project on the following
conditions:

(1) Each Railroad is responsible for the activities of its own employees while on and
about the Project construction site.
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(i) The host Railroad has the absolute right to cause the guest Railroad’s activities on
the host Railroad’s property to cease if, in the opinion of the host Railroad, 1) the guest
Railroad’s activities create a hazard to property, people, or railroad operations; or 2) the guest
Railroad’s personnel perform work on the host Railroad’s property in a manner that is contrary
to the Plans. The work stoppage will continue until all necessary actions are taken by the guest
Railroad to rectify the situation to the satisfaction of the host Railroad.

(iii)  Employees of each Railroad will comply with all applicable laws while on the
other Railroad’s property.

(iv)  While on the other Railroad’s property, the guest Railroad’s employees must
comply with the then-current safety requirements of the host Railroad as found at
www.Contractororientation.com and www.eRailsafe.com and follow all instructions given by the
construction manager or host Railroad representatives.

(v) Each Railroad must give at least five (5) days notice to the other Railroad in
advance of commencing any activity or permitting others to commence any activity during
which any person or equipment will be within twenty-five (25) feet of any track on the other
Railroad’s property or will be near enough to any such track that any equipment extension (such
as, but not limited to, a crane boom) will reach to within twenty-five (25) feet of the track. No
work of any kind may be performed, and no person, equipment, machinery, tools, materials,
vehicles, or things may be located, operated, placed, or stored within twenty-five (25) feet of any
track on the other Railroad’s property at any time, for any reason, unless and until a railroad
flagman is provided to watch for trains. If, under the terms of this Section, the host Railroad
performs any flagging or provides other special protective or safety measures, the guest Railroad
will not relieved of any of its responsibilities or liabilities set forth in this Agreement.

J. Inspection Access. SANBAG may have reason to visit the construction site from time to
time for purposes of inspection or other interests in the Project. Before entering either Railroad’s
property or other areas involved in the construction site, employees, contractors, agents, and
other representatives of SANBAG must give notice to the construction manager on site. Except
when emergency conditions warrant immediate access, inspections for purposes related to
environmental compliance require at least 24 hours notice; inspections for all other purposes will
be scheduled through the Coordination Committee. SANBAG will provide the Coordination
Committee and construction manager with a list of the names and titles of personnel who are
authorized to access the construction site. Upon arrival, SANBAG representatives must check in
with the on-site construction manager. While on site, SANBAG representatives must comply
with the then-current safety requirements of the applicable Railroad as found at
www.Contractororientation.com and www.eRailsafe.com and follow all instructions given by the
construction manager or Railroad representatives. The Parties will require Caltrans to execute a
separate agreement adopting these same requirements and the terms of indemnity set forth in
Section 8(C) and made applicable to Caltrans as a condition of allowing Caltrans employees,
contractors, agents, or other representatives on the Project construction site for purposes of
inspection.
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K. Construction Grade Crossings. UPRR and BNSF will each provide one temporary grade
crossing over their tracks in the locations set forth in the Plans to facilitate construction of the
Project. Any change in the location of a crossing or the addition of another crossing must be
approved in writing by the Railroad over whose tracks the relocated or additional crossing will
be built. The Railroads will work together in good faith regarding any requests related to
placement of temporary crossings. A flagman will be required during use of a temporary grade
crossing. When not in use, grade crossings will be barricaded. Such crossings will not be for
public use and will be removed when construction is complete.

L. Environmental Compliance.

(1) UPRR will comply with all of the commitments and conditions set forth in the
CEQA and NEPA documents, environmental permits, approvals, and applicable agreements as
those commitments and conditions apply to UPRR’s responsibilities. BNSF will comply with all
of the commitments and conditions set forth in the CEQA and NEPA documents, environmental
permits, approvals, and applicable agreements as those commitments and conditions apply to the
BNSF Work.

(i1) SANBAG will be responsible for monitoring the Railroads’ compliance with
CEQA and NEPA requirements during construction. The Parties will use the Coordination
Committee to develop protocols for communication and enforcement related to environmental
compliance.

(iii)  If unanticipated cultural, archaeological, paleontological, or other protected
resources are discovered during construction, all work in the immediate area of the discovery
will stop until a qualified professional can evaluate the nature and significance of the discovery
and a plan is approved for its removal or protection.

(iv)  Ifatany time SANBAG’s Director of Project Development or his designee shall
be of the opinion that any part of the construction work is being or is about to be done without
due regard for the environmental compliance described in this Section, the Railroads will
immediately suspend the specific work in question until suitable, adequate, and proper measures
are put in place. Suspension of the part of the work in question will not limit the ability of the
Railroads to continue other work on the Project that can reasonably be done while the
environmental issues are resolved.

V) If work stops for any reason, the Parties will still be obligated to implement all
applicable commitments and conditions included in the Project environmental documentation,
permits, agreements, and approvals that are in effect at the time that work stops, to the extent
they apply to each Party’s responsibilities in this Agreement, in order to keep the Project in
environmental compliance until the affected work resumes.

M. Utility Relocation. Protection and relocation of utilities that may be affected by the
Project will be handled under the terms of the Right of Way Agreement.
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N. Completion and Acceptance.

(1) UPRR and BNSF will each issue a notice of substantial completion to all other
Parties within thirty (30) days of substantially completing its respective work on the Project.
Substantial completion will occur when the Project is able to be placed in service in accordance
with applicable laws and regulations, subject only to minor punch list items that do not
materially affect the utility of the Project. Upon receipt of both Railroads’ notices of completion,
the Parties will conduct a joint inspection of the Project at a mutually agreeable time. All punch
list action items needing correction, repair, or replacement must be completed within sixty (60)
days of the date of the joint inspection or upon such other schedule as agreed in writing among
the Parties at the time of inspection.

(i) The Parties will each issue a certificate of final acceptance of UPRR’s and
BNSFE’s work:

(a) within thirty (30) days after the joint inspection, or;

(b) if necessary corrective punch list action items are noted during the joint
inspection, final acceptance will be issued within thirty (30) days after
corrections are completed to all Parties’ reasonable satisfaction.

(iif)  The Project will be deemed completed and the responsibilities for operation and
maintenance of the various components of the Project will be allocated as described herein upon
the issuance of certificates of final acceptance by the Parties. The Parties’ issuance of such
acceptance shall mean only that the Project as constructed meets their respective expectations
and shall not be deemed to mean that any Party certifies that the Project is structurally sound or
appropriate or that any plans, specifications, construction, or other matter related to the Project
meets applicable regulations, laws, statutes, or local ordinances or building codes.

0. Final Delivery Report. Under the terms of the Baseline Agreement, SANBAG must
submit a final delivery report to the Commission regarding such things as the scope of the
completed project, its final cost and duration, and its performance outcomes as compared to the
data projected in the Baseline Agreement (the “Final Delivery Report”). SANBAG must
submit the Final Delivery Report within 180 days after the Parties issue their certificates of final
acceptance for the Project. To assist SANBAG prepare the Final Delivery Report, the Railroads
agree to provide timely responses to requests for information that SANBAG requires to complete
the report. The Parties agree that the terms of the Public Benefits Agreement control the
performance outcomes and the measurement of those outcomes and that those requirements are
unaffected by the requirement to submit a Final Delivery Report.

P. Changes to Scope of Project. Any material change to the Project’s final approved budget,
funding plan, scope, or schedule as reflected in Exhibit C, Exhibit E, and Exhibit G will require
prior approval of the Parties and may require an amendment to the Baseline Agreement by the
Commission.
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Section 3. Project Funding.

A. Cost Estimate. The estimated cost to construct the Project is two hundred two million
dollars ($202,000,000). This amount is an estimate only, and actual costs may be different.

B. Funding Plan. Construction of the Project will be funded in accordance with the funding
plan attached as Exhibit G (the “Funding Plan”). By this reference, and subject to the terms of
this Agreement, the MOU, the Baseline Agreement, and the Flowdown Agreement, UPRR and
BNSF commit to paying their portion of the funding shown on the Funding Plan. It is
understood by the Parties that SANBAG is not required to provide, is not providing, and will not
provide any funding for the Project. UPRR will bear any costs in excess of TIGER funding,
TCIF funding, and the BNSF contribution that are associated directly with the Project and
receive any savings achieved in Supplemental Funding.

C. TIGER Funds. After the FHWA fully obligates the TIGER funds, the Parties will meet
and confer regarding next steps in construction of the Project. UPRR may elect to terminate the
Project if the FHWA obligates less than the thirty-three million eight-hundred thousand dollars
(833,800,000) that it has awarded for the Project. UPRR must make this election within six
months after any formal action by the FHWA that obligates less than the full amount of the
TIGER award.

D. TCIF Funds.
(i) Administration of TCIF Funds. SANBAG will administer the TCIF funds for the

Project pursuant to the terms of the Baseline Agreement and the additional terms described in
this Agreement.

(i1) Allocation of TCIF Funds.

(a) TCIF funds in an amount not to exceed ninety-one million three-hundred
thousand dollars ($891,300,000) will become available when the Commission allocates them.
After the Commission allocates the TCIF funds, the Parties will meet and confer regarding next
steps in construction of the Project. UPRR may elect to terminate the Project if the Commission
allocates less than the ninety-one million three-hundred thousand dollars ($91,300,000) that it
has programmed for the Project. UPRR must make this election within six months after the date,
if any, when the Commission delivers and allocates less than the full amount of TCIF funds that
it has programmed for the Project.

(b)  Asacondition to SANBAG disbursing TCIF funds, the Legislature must
appropriate and the Commission must allocate TCIF funds in an amount sufficient to cover
requested disbursements.

() Parties will comply with the TCIF Guidelines approved by the
Commission and in effect at the time that the Commission allocates the TCIF funds, a copy of
which is attached as Exhibit H, to the extent that the TCIF Guidelines are applicable to the
Parties’ respective obligations under this Agreement.
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(d) To the extent applicable to each respective Party, the Parties will comply
with the requirements of the Master Agreement Administrating Agency-State Agreements for
State-Funded Projects entered into on April 20, 2011 by SANBAG and Caltrans attached as
Exhibit I; and the associated Program Supplement that will be executed once the TCIF funds are
allocated by the CTC.

(e) TCIF funds will not be eligible for any portion on the Project work
performed in advance of the effective date of the executed Program Supplement for the Project.

(iti))  Supplemental Funding.

(a) Pursuant to statute and the TCIF Guidelines, TCIF funds may be used to
pay for up to fifty percent (50%) of the eligible construction costs of the Project in an amount not
to exceed the funds allocated for the Project by the Commission. Other sources must be used to
provide matching funds and any additional funds required to pay for the Project (together the
“Supplemental Funding”.) Credit for Supplemental F unding is not limited to paying for the
categories of eligible costs for TCIF reimbursements described in Section 3(D)(4) but may apply
toward any cost incurred by the Railroads on the Project. Funding from any source other than
the State of California may be used as Supplemental Funding. All TIGER funds used to pay for
the Project qualify as Supplemental Funding. All costs incurred and payments made by UPRR,
including, without limitation, all actual costs that UPRR incurs for administration, construction
management, force account and contract labor and services, equipment, and materials used in
relation to constructing the Project, that are not funded by the State of California, will apply as
Supplemental Funding.

(b) All costs incurred and payments made by BNSF, that are not funded by
the State of California, will apply as Supplemental Funding, including, without limitation, all
actual costs that BNSF incurs for administration, construction management, force account and
contract labor and services, equipment, and materials used in relation to constructing the Project.
Actual costs include applicable sales and use taxes and then-current federally approved additive
rates, which include overhead and indirect costs. For purposes of this Agreement, actual costs
for materials provided by BNSF will be BNSF’s then-current unit charge-out price at the time of
installation plus applicable additives. BNSF must submit its final documentation of claimed
costs to SANBAG within 120 days after BNSF issues its certificate of completion of the Project.

(©) The Parties intend for TCIF funds to be paid on a one-to-one basis with
Supplemental Funding up to the full amount of the funds allocated by the Commission.

(d) Each Railroad will provide to SANBAG such documentation as is
reasonably necessary to show costs that it has incurred that count toward the Supplemental
Funding requirement and as required to comply with a state audit. SANBAG and the Railroads
will work together cooperatively to determine the adequacy of the documentation for these
purposes.
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(e) Expenditures for engineering, environmental permitting, and right-of-way
acquisition incurred since adoption of the Project into the TCIF program on May 19, 2010 count
towards the railroads’ contribution to the Project and qualify as Supplemental F unding.

H Expenditures that do not qualify as Supplemental Funding for matching
TCIF funds are: (i) amounts incurred or paid prior to adoption of the Project into the TCIF
program, and (ii) any payments or contributions by the State of California or any agency or
department thereof to the cost of the Project, or to reimburse railroads for any such cost.

(iv)  TCIF Reimbursable Costs.

(a) TCIF funds may only be used to reimburse already paid eligible
construction costs for improvements reflected in the Plans. Eligible construction costs, including
the costs of acquiring materials to be incorporated into the improvements to be constructed as
part of the Project, will be determined in accordance with the provisions of 23 C.F.R. Part
140.900. Such eligible costs include, without limitation, all actual costs that UPRR incurs for
administration, construction management, force account and contract labor and services,
equipment, and materials used in relation to constructing the Project. Actual costs include
applicable sales and use taxes and then-current federally approved additive rates, which include
overhead and indirect costs. For purposes of this Agreement, actual costs for materials provided
by UPRR will be UPRR’s then-current unit charge-out price at the time of installation plus
applicable additives.

(b) Amounts received for the salvage, reuse, or recycling of any materials in
connection with the Project will be applied to reduce the overall cost of the Project.

(©) The costs of procuring materials under existing contracts will either be
reimbursed using TCIF funds or apply to the applicable procuring Party’s matching funds.

(d) BNSF will not seek reimbursement of its costs through TCIF funding.

(e) Any cost increases resulting from any material changes to the Project’s
approved scope, specifications, schedule, or construction budget will be the responsibility of
parties other than SANBAG, unless such cost increases result from a change in the Project scope
requested by SANBAG; provided that in no event will TCIF funds be required to pay for more
than fifty percent (50%) of the Project’s eligible construction costs or the amount allocated by
the Commission. Likewise, reductions to the Project’s approved scope, benefits, specifications,
schedule, or budget may result in a reduction in the amount to be paid with TCIF funds. BNSF’s
obligation is limited to its Supplemental Funding commitment set forth in the Funding Plan.

v) Payment of Costs Using TCIF Funds.

(a) No more frequently than once per month, UPRR will submit electronic
invoices to SANBAG for reimbursement or documentation of UPRR’s contribution to
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Supplemental Funding. SANBAG will forward invoices to Caltrans within fifteen (15) days of
the date of the underlying UPRR invoice and issue reimbursement funds to UPRR within fifteen
(15) days of receiving payment from Caltrans. If SANBAG disputes a bill, SANBAG will
request reimbursement from Caltrans for the undisputed amount within fifteen (15) days of the
date of the invoice and, within fifteen (15) days of the date of the invoice, notify UPRR of the
disputed amount and request supporting documentation to verify the accuracy of the invoice.
SANBAG will thereafter request reimbursement from Caltrans for any remaining portions of the
invoice within fifteen (15) days of receipt of documentation adequate to justify the disputed
expenditures. UPRR must submit its final billing to SANBAG within 180 days after UPRR
issues its certificate of completion of the Project. The Parties will not use offset accounting
practices for billing and payments.

(b) SANBAG will use TCIF funds to reimburse all costs authorized under
state law, including management and administrative costs, up to the amount of the TCIF funds
awarded for the Project.

(© UPRR and BNSF will follow and will require their contractors to follow
an accounting system that properly accumulates and segregates incurred costs by line item. The
accounting system shall conform to Generally Accepted Accounting Principles (GAAP). In
addition, the accounting system must enable the determination of incurred costs at interim points
of completion, and provide support for the railroads’ expenditures to be counted as matching or
reimbursable payments.

(d) Within 120 days after BNSF issues its certificate of final acceptance,
BNSF will reimburse UPRR any remaining difference between the costs that BNSF incurred and
previously claimed as Supplemental Funding and the amount of the BNSF contribution shown in
Exhibit G. Thereafter, and after UPRR has submitted its final billing to SANBAG, UPRR and
SANBAG will review the accounting of TCIF funding used on the Project and make any
reimbursements necessary to achieve the intent set forth in Section 3(D). Any reimbursement to
Supplemental Funding made through this process will be made payable to UPRR.

E. SANBAG’s Costs. SANBAG is providing management, administrative general
oversight services, and environmental monitoring, including SANBAG staff salaries, overhead,
other direct costs, and applicable additives associated with consultants working on the Project for
SANBAG. SANBAG estimates that these costs will total approximately three hundred thousand
dollars ($300,000), but actual costs may be different depending on the services that are rendered.
UPRR will reimburse SANBAG for these costs as part of UPRR’s contribution to the
Supplemental Funding.

F. Economy in Project Costs. UPRR and BNSF will use reasonable efforts to reduce or
minimize Project costs, including providing the benefit of reduced materials prices resulting
from the railroads’ bulk purchase of materials.

G. Procurement. All procurement transactions for materials and supplies using TCIF funds
will be conducted in accordance with 23 CFR Part 140.908. All procurement transactions for
services using TCIF funds will be conducted in accordance with the then-current procurement
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practices of UPRR and BNSF, (which the Railroads represent will be substantially consistent
with procurement practices followed on other recent Railroad projects involving California state
funds,) and shall be consistent with all applicable laws and regulations.

H. No Rights to Goods or Services. The Parties intend for the Project to both benefit the
public and to become a permanent part of the Railroads” working capital. Caltrans and
SANBAG will not receive and will not be entitled to any specific goods or services from the
Railroads or their affiliates in return for any payments by Caltrans or SANBAG to the Railroads
in connection with this Agreement.

L. Financial Services. The Parties will use the services of an independent professional with
construction management experience to manage the Project funding, including receiving,
reviewing, and forwarding invoices; tracking payment of TIGER and TCIF funds; tracking
payment of Supplemental Funding; and keeping records of funding transactions. The service
provider will also be responsible for reporting compliance with TIGER requirements. UPRR
will select the service provider, subject to written approval of the selection by the other Parties.
UPRR will pay for the costs of the service provider as part of UPRR’s contribution to the
Supplemental Funding.

Section 4. Record Keeping and Audits.

A. UPRR and BNSF shall maintain for a period not less than three years from the date that
SANBAG submits the Final Delivery Report to the Commission and shall require their
contractors and subcontractors to maintain for a period not less than three years from the date of
payment of the final invoice under any contracts and subcontracts, each of the following:

1. Adequate books, records, and supporting documents to verify the amounts and
uses of all disbursements of funds in conjunction with the Project;

2. Records sufficient to identify the application of funding, together with supporting
documentation, including, without limitation, paid invoices; and

3. All other records necessary to disclose the amount and disposition of funding
hereunder, including the following: (a) the nature of such expenditures; (b) the total cost
of each undertaking for which funds were disbursed hereunder; (c) the amount, if any, of
funds supplied by other sources for the construction of the Project; and (d) any other
books, records, and documents reasonably necessary to maintain a complete verification
of UPRR’s and BNSF’s obligations hereunder.

B. If any litigation or claim involving this Agreement has been filed before the expiration of
the three-year period described in Section 4(A) or any audit permitted hereunder has commenced
before the expiration of the three-year period described in Section 4(A), UPRR and BNSF shall
maintain the records required by Section 4(A): (1) in the case of any litigation or claim, until
completion of the action and resolution of all issues which arise from it, or until the end of such
4-year period, whichever is later; and (2) in the case of any audit, until completion of the audit or
until the end of such three-year period, whichever is later. Except as may be required by court
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order or in the context of litigation, in no case do the terms of this Agreement require UPRR or
BNSF to maintain records longer than six years after payment of the final invoice.

C. The records and materials described in Section 4(A) will be available for review and
audit by Caltrans and SANBAG or their agents or designee, during normal business hours and
upon at least seven (7) days advance written notice. Upon reasonable notice, Caltrans and
SANBAG likewise will have authority to interview any knowledgeable officer or employee of
UPRR or BNSF or any of their contractors or subcontractors regarding transactions related to
TCIF funding for the Project. UPRR and BNSF will reasonably cooperate with any audit
conducted by Caltrans or SANBAG and will provide full access to all relevant materials.
Nothing herein is meant to be or will be interpreted to be a waiver of any protection against
disclosure of records or communication otherwise provided by law, including, without limitation,
protection provided by attorney-client privilege or the attorney work-product doctrine.

D. In the event of an audit, SANBAG will provide the preliminary audit, findings, and
recommendations to the Railroads. The Railroads will review the preliminary audit findings and
recommendations, and provide written comments within 60 days of receipt. Any audit dispute
not resolved by the Parties is subject to dispute resolution as described in Section 11. Any TCIF
funds provided to the Railroads that have been found ineligible by the audit shall be refunded
within 60 days of the final audit or dispute resolution findings, whichever is later.

Section 5. Ownership of Facilities.

Improvements made in relation to the Project will be owned by the Party upon whose
property they are located, except that 1) UPRR will own the entire grade-separation structure,
including those portions of the structure located on or above BNSF’s property, 2) BNSF will
own the remaining at-grade rail-to-rail crossing structure, 3) BNSF will own the BNSF signals
located on UPRR’s property; and 4) UPRR will own the westbound signal being installed on
BNSF property in the northwest quadrant of the Colton Crossing as part of the Project. Each
Railroad will own that part of the connector track located in the northwest quadrant of the Colton
Crossing that is located on the respective Railroad’s property. If a conflict exists between the
terms of this Section and the Colton Crossing Agreement, the Riverside/Daggett Trackage Rights
Agreement dated August 13, 1915, UP Document Audit No. 2308, BNSF Contract No. CL13510
(the “Trackage Rights Agreement”), the Easement, or any amendments to these documents,
the terms of these other documents will prevail over the terms of this Section.

Section 6. Maintenance.

A. UPRR and BNSF will maintain in service the track and other improvements built as part
of the Project for a minimum of twenty (20) years after completion of construction (the
“Operating Term”) under the terms set forth in Sections 6(B)-(E). Should any of the
improvements built as part of the Project be damaged or destroyed during the Operating Term,
UPRR and BNSF will restore and repair such damage and destruction under the terms set forth in
Sections 6(B)-(E).
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B. UPRR, at its expense, shall maintain, repair, and renew the grade-separated structure built
as part of the Project, including the superstructure, substructure, piers, abutments, walls,
approaches, and all backfill, grading, and drainage required by reason of the structure.

C. Except as provided in Sections 6(D)-(E), UPRR, at its expense, shall maintain, repair, and
renew the track, signals, and other railroad-related facilities on its property, including such
facilities located within the aerial easement described in Section 2(C) of this Agreement.

D. Except as provided in Sections 6(B)-(C) and 6(E), BNSF, at its expense, shall maintain,
repair, and renew the track, signals, and other railroad-related facilities on its property. By
separate agreement, UPRR will provide BNSF with private grade crossings over UPRR Track
112 (as long as this track is in place) and the connector track in the southeast quadrant of the
Colton Crossing in order for BNSF to access the facilities that it must maintain under this
section.

E. Notwithstanding any other provision of this Agreement, maintenance, repair, and renewal
of the at-grade rail crossing, the northwest connector track, and related signals that remain at the
Colton Crossing after construction of the Project will continue to be governed by the Colton
Crossing Agreement and any amendments to it.

F. UPRR is in discussions with the City of Colton with the intent of entering an agreement
for the city to assume responsibility for graffiti abatement on the grade-separated structure to be
built as part of the Project.

G. Cooperation. UPRR and BNSF will reasonably cooperate with each other in scheduling
and performing their respective obligations under this Section. UPRR and BNSF will require
that all of their representatives and contractors comply with all applicable laws, regulations, and
railroad safety rules while working on or about one another’s property.

H. Flagging. Each railroad must notify the other railroad at least forty-eight (48) hours prior
to entering the other railroad’s property for any purpose or performing any work at, above, or
below grade during which any person, material, or equipment will be within twenty-five (25) feet
of any track, or will be near enough to any track that an equipment extension (such as, but not
limited to, a crane boom) may reach to within twenty-five (25) feet of any track. No activity of
any kind that meets this description may be performed at any time unless and until a railroad
flagman is present and any additional safety measures required by the railroad whose tracks are
being protected have been met.

L SANBAG shall not be responsible for any cost associated with the work, maintenance, or
repair described in this Section 6.

J. If a conflict exists between the terms of this Section 6 and the Colton Crossing
Agreement, the Trackage Rights Agreement, the Easement, or any amendments to these
documents, the terms of these other documents will prevail over the terms of this Section 6.
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Section 7. Operations.

A. Railroad Operations During Construction.

1. The Parties intend to have freight and passenger rail service continue during
construction. UPRR and BNSF will consult with each other to coordinate scheduling of
construction work that could affect rail operations. To the extent reasonably possible, the
construction schedule will limit the time during which trains operate over temporary trackage
and limit any adverse impacts to passenger and freight railroad operations. UPRR and BNSF
will endeavor to give at least thirty (30) days written notice of the need for an absolute window
on the other Railroad’s main line during construction.

2. UPRR and BNSF will each be responsible for giving notice to passenger service
providers that operate on its own respective lines concerning any changes in passenger service on
its lines that may be required during construction.

3. During construction of the Project, operations at the Colton Crossing will
continue to be governed by the Colton Crossing Agreement and any amendments to it.

B. Railroad Operations After Construction. After construction of the Project, operation of
the at-grade rail crossing that remains at the Colton Crossing will continue to be governed by the
Colton Crossing Agreement and any amendments to it.

Section 8. Indemnity.

A. Indemnification by UPRR. Except as provided in Section 8(C), UPRR shall indemnify,
defend, and hold harmless BNSF and SANBAG and their boards, officers, agents, employees,
assigns, and successors in interest from and against all fines, claims, lawsuits, judgments,
awards, liabilities, losses, damages, and expenses, including but not limited to attorney fees (both
in-house and outside counsel) and costs (including all actual litigation costs incurred by the
indemnified party, including but not limited to costs of experts and consultants) (collectively
“Claims”) for injury or death to all persons, including a Party’s employees and representatives,
and for loss or damage to property belonging to any person or entity, including the Parties, that is
incurred on or before the date that SANBAG submits the Final Delivery Report to the extent
caused by any negligent acts or omissions or intentional misconduct of UPRR or others acting in
its behalf in connection with construction activities related to the Project Nothing in this
Agreement limits the ability of UPRR to tender the defense of Claims to a third party, including
contractors working on the Project under the terms of the right of entry agreement described in
Section 2(H).

B. Indemnification by BNSF. Except as provided in Section 8(C), BNSF shall indemnify,
defend, and hold harmless UPRR and SANBAG and their boards, officers, agents, employees,
assigns, and successors in interest from and against all Claims for injury or death to all persons,
including a Party’s employees and representatives, and for loss or damage to property belonging
to any person or entity, including the Parties, that is incurred on or before the date that SANBAG
submits the Final Delivery Report to the extent caused by any negligent acts or omissions or
intentional misconduct of BNSF or others acting in its behalf in connection with construction
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activities related to the Project. Nothing in this Agreement limits the ability of BNSF to tender
the defense of Claims to a third party, including contractors working on the Project under the
terms of the right of entry agreement described in Section 2(H).

C. Indemnification by SANBAG. SANBAG shall indemnify, defend, and hold harmless
UPRR and BNSF and their boards, officers, agents, employees, assigns, and successors in
interest from and against all Claims for injury or death to all persons, including a Party’s
employees and representatives, and for loss or damage to property belonging to any person or
entity, including the Parties, that is incurred on or before the date that SANBAG submits the
Final Delivery Report to the extent caused by any negligent acts or omissions or intentional
misconduct of SANBAG or others acting in its behalf in connection with construction activities
related to the Project. Notwithstanding any other provision of this Agreement, SANBAG will
indemnify, defend, and hold harmless UPRR and BNSF from and against all Claims for injury or
death or loss or damage to property made by employees, contractors, agents, and other
representatives of SANBAG who enter the construction site under the terms of Section 2(I),
whether caused by the acts and omissions of the indemnified Parties or their boards, officers,
agents, employees, or contractors or otherwise. To the extent that it may lawfully do so, as
among the Parties, SANBAG waives any and all defenses under workers’ compensation and
industrial insurance acts and the California Tort Claims Act to so indemnify the other Parties.
Nothing in this Agreement limits the ability of SANBAG to tender the defense of Claims to a
third party.

D. Choice of Counsel. When defending another Party against Claims, the indemnitor shall
retain counsel reasonably satisfactory to the indemnitee in the indemnitee’s discretion. An
indemnitor shall not settle any Claims in a manner that would impose any expense, penalty,
obligation, or limitation on an indemnitee without the indemnitee’s prior written consent. The
indemnitee shall have the right, but not the obligation, to defend any Claim. An indemnitee’s
election to defend shall not affect an indemnitor’s obligation to indemnify and hold harmless the
indemnitee from and against all Claims to the extent set forth in this Agreement.

E. Indemnification During Maintenance and Operations. Obligations of UPRR and BNSF
in relation to indemnifying one another during maintenance and operations of the Project after
construction is complete will be governed by the terms of the Colton Crossing Agreement and
any amendments to it, the Trackage Rights Agreement and any amendments to it, the Easement,
and any other agreements that may exist between the Railroads now or in the future on this
subject.

F. Between the beginning of construction and the issuance of certificates of completion by
all Parties, any conflict between the indemnification terms in this Agreement and the
indemnification terms in the Easement will be resolved by application of the indemnification
terms in this Agreement.

Section 9. Default and Remedies.

The Parties acknowledge that in the event of a default or breach of any of the terms of
this Agreement, damages may not be an adequate remedy, and the non-defaulting Party may seek
the entry of decrees for specific performance in favor of such party. A defaulting Party will have
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thirty (30) days to cure any default following receipt of written notice from another Party. If
such cure can reasonably be expected to take more than 30 days, the defaulting Party will be
deemed to have effectuated a cure if it commences such cure within 30 days of notice and
proceeds to complete all activities necessary and does in fact complete such cure using due
diligence; provided, however, this sentence will not apply to the payment of any fees or expenses
pursuant to this Agreement. The Parties agree that their remedies under this Agreement will be
limited to actual direct damages and specific performance and specifically exclude
consequential, exemplary, or punitive damages. Nonpayment of any fees or expenses pursuant
to this Agreement which continues beyond the cure period will be a material default.
Notwithstanding the foregoing, if a bona fide dispute exists with respect to the amount of any fee
or expense, the Party obligated to pay such fee or expense shall pay the undisputed portion
thereof at the time and in the manner required, and such Party will not be deemed to be in default
with respect to the nonpayment of the disputed portion of such fee or expense until such time as
the dispute has been resolved, at which time the additional amount (if any) which is to be paid by
such Party will be promptly paid.

Section 10. Term.

This Agreement is effective as of the date first written above and will expire at the end of
the Operating Term. After expiration of this Agreement, maintenance, operation, and other
issues related to the Project will be governed by the terms of the Colton Crossing Agreement and
any amendments to it, the Trackage Rights Agreement and any amendments to it, the Easement
and any amendments to it, and any other agreements that may exist between the Railroads now
or in the future on this subject.

Section 11.  Miscellaneous.

A. Governing Law. Except on subjects preempted by Federal law, this Agreement shall be
governed by and construed in accordance with the laws of the State of California.

B. Headings. The Section headings in this Agreement are for convenience only and shall
not be used for any purpose in the interpretation of this Agreement.

C. Severability. If any clause or provision of this Agreement is illegal, invalid, or
unenforceable under applicable present or future laws, then it is the intention of the parties that
the remainder of the Agreement will not be affected but shall remain in full force and effect.

D. Exhibits. All of the exhibits attached to this Agreement are hereby incorporated by this
reference.

E. Dispute Resolution. In the event of a dispute between Parties arising under the terms of
this Agreement, the Parties will first attempt to resolve the dispute through direct discussions or
through the Coordination Committee. If the Parties are unable to resolve the dispute informally,
they will participate in mediation. Any Party may initiate mediation at any time prior to
resolution of a dispute by sending a written request for mediation to the other Parties. The
Parties will jointly select a mediator. If they cannot all agree on a mediator, the mediator will be
selected randomly from among the Parties’ preferred choices. The Parties to the dispute will
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share equally in the cost of mediation. The Parties will participate in mediation in good faith.
Absent agreement among the Parties or a court order, neither a dispute nor the mediation process
will relieve the Parties from continuing with construction of the Project or complying with the
terms of this Agreement. By participating in mediation, the Parties will not waive any rights,
causes of action, or defenses that may otherwise exist. No opinions or conclusions expressed by
a mediator will be binding upon any Party. A Party may not file a civil complaint arising under
this Agreement until the conclusion of the mediation process or forty-five (45) days after any
Party first presents a written request for mediation related to the dispute in question, whichever
comes first.

F. Relationship of the Parties. Each Party is and will at all times be and remain independent
from the other Parties and will not be deemed an agent or fiduciary of any other Party. Nothing
contained herein will have the effect of creating a trust, joint venture, or partnership between or
among any of the Parties. No Party has any right or power to obligate or bind any other Party in
any manner whatsoever. None of the Parties is a fiduciary of any other Party.

G. Notices. Any communication, notice, or demand of any kind whatsoever which any
Party may be required or may desire to give to or serve upon another must be in writing and
delivered by personal service (including express or courier service) or by registered or certified
mail, postage prepaid, return receipt requested, addressed as follows:

If to SANBAG: Deborah Barmack
Executive Director
1170 West Third Street, Second Floor
San Bernardino, CA 92410-1715
Telephone: (909) 884-8276

If to UPRR: Jerry Wilmoth
Union Pacific Railroad Company
General Manager, Network Infrastructure
10031 Foothills Boulevard
Roseville, CA 95747
Telephone: (916) 789-6360

With a copy to:

David Pickett

General Attorney

Union Pacific Railroad Company
10031 Foothills Boulevard
Roseville, CA 95747

Telephone: (916) 789-6400
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If to BNSF: Dean Wise
Vice President Network Strategy
BNSF Railway Company
2500 Lou Menk Drive
Fort Worth, TX 76131
Telephone: (817) 593-3156

H. Waivers. Any waiver, modification, consent, or acquiescence with respect to any
provision of this Agreement shall be set forth in writing and duly executed by or on behalf of the
Party to be bound thereby. No waiver by any Party of any breach hereunder will be deemed a
waiver of any other or subsequent breach.

L No Presumption Against Drafting Party. This Agreement and the provisions contained
therein shall not be construed or interpreted for or against any Party because that Party drafted or
caused its legal representative to draft any of the agreement’s provisions.

J. Assignment. This Agreement will be binding upon and inure to the benefit of each of the
Parties and to their respective transferees, successors, and assigns. No Party may assign its rights
or obligations under this Agreement to a third party without the written consent of the other
Parties, except where assignment occurs as a result of a sale or transfer of all or substantially all
of a Party’s assets pursuant to merger, sale, consolidation, combination, or order or decree of
governmental authority.

K. Attorney’s Fees. In the event of any litigation involving the parties to this Agreement to
enforce any provision of this Agreement, to enforce any remedy available upon default under
this Agreement, or to seek a declaration of the rights of either party under this Agreement, the
prevailing party shall be entitled to recover from the other such attorneys’ fees and costs as may
be reasonably incurred. The provisions of this Section will survive the entry of any judgment,
and will not merge, or be deemed to have merged, into any judgment.

L. No Third Party Beneficiaries. Enforcement of the terms of this Agreement is reserved to
the Parties, and nothing contained in this Agreement provides any claim or right of action for
enforcement to any other party.

M. Conflicts. To the extent that the provisions of this Agreement conflict with any other
agreement between any of the Parties with respect to the Colton Crossing or the Project, the
provisions of this Agreement will control.

N. Counterparts. This Agreement may be executed in one or more counterparts, each of
which when so executed will be deemed an original, but all of which taken together will
constitute one and the same instrument.

[Signature Page Follows]
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IN WITNESS WHEREOF, this Agreement has been executed by the Parties on the date

first written above.

UNION PACIFIC RAILROAD COMPANY

By:

Name:

Title:

APPROVED AS TO FORM:

By:

David M. Pickett
General Attorney
Union Pacific Railroad Company

SAN BERNARDINO ASSOCIATED
\GOVERNMENTS

Penny Aleéxa der-Kelley.
SANBAG's/Counsel

crizr

BNSF RAILWAY COMPANY

By:

Robert Lease
Vice President of Regional Operations
BNSF Railway Company

APPROVED AS TO FORM:

By:

David Rankin
Senior General Attorney
BNSF Railway Company



C&M Agreement for the Colton Crossing Grade Separation Project (Execution Copy)

IN WITNESS WHEREOF, this Agreement is cffective as of the date first written

above,

UNION PACIFIC RAILROAD COMPANY

By:

Lance M. Fritz
Executive Vice President Operations
Union Pacific Railroad Company

APPROVED AS TO FORM:

By:

David M. Pickett
General Attorney
Union Pacific Railroad Company

SAN BERNARDINO ASSOCIATED
GOVERNMENTS

,»*“‘"MNWM%\

2, .

By: == S

Brad Mitzclfgl’gjf;y o
President, Board of Directors
San Bernardino Associated Governments

APPROVED AS TO FORM:

By:

Penny Alexander-Kelly
SANBAG’s Counsel

BNSF RAILWAY CO

Rober?Least
Vice President of Regional Operations
BNSF Railway Company

APPROVED AS TO FORM:

By: / . g{W

David Rankin
Senior General Attorney
BNSF Railway Company




C&M Agreement for the Colton Crossing Grade Separation Project (Execution Copy)

IN WITNESS WHEREOF, this Agreement is effective as of the date first written
above.

UNION PACIFIC RAILROAD COMPANY BNSF RAILWAY COMPANY

By: ﬁ“"m%{é By:

Lance M. Fritz r&{ ~N Robert Lease
Execytive Vice Bresident Operations Vice President of Regional Operations
Union Pacific Railroad Company BNSF Railway Company
APPROVED AS TO FORM: - APPROVED AS TO FORM:
). ,
By: ; e ? /W ol By:
David M. Pickett David Rankin
General Attorney Senior General Attorney
Union Pacific Railroad Company BNSF Railway Company

SAN BERNARDINO ASSOCIATED
GOVERNMENTS

By:

Brad Mitzelfelt
President, Board of Directors
San Bernardino Associated Governments

APPROVED AS TO FORM:

By:

Penny Alexander-Kelly
SANBAG’s Counsel
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Exhibit A

The Project is located in Colton, California where Union Pacific Railroad’s Alhambra and Yuma
Subdivisions (MP 538.7) intersect with BNSF’s San Bernardino Subdivision.

The Project would elevate Union Pacific’s east / west tracks over the BNSF’s north / south
tracks. The planned project scope includes:

» Construct a structure, approximately 7,250 feet long, between Rancho Avenue (MP
538.5) and Mount Vernon Avenue (MP 539.7)

e Two mainline tracks and a maintenance road will be constructed on the structure

e Opening under the grade separation structure for the BNSF tracks would accommodate a
potential third BNSF mainline track with 15 ft track centers

e One of the existing UPRR mainline tracks would be converted to become the Colton
Yard lead / Yuma connector track with an at-grade crossing diamond at the junction with
the BNSF

e Modify existing northwest quadrant connection between UPRR and BNSF tracks to
connect to UPRR’s existing mainline 2 track

® Design provides for future connection between UPRR and BNSF tracks in the southwest
quadrant

C11217-Exhibit A



After Recordation Return to:

Union Pacific Railroad Company
Attn: Senior Manager Acquisitions
1400 Douglas Street, STOP 1690
Omaha, NE 68179-1690

Space Above For Recorder’s Use Only

EASEMENT DEED

THIS EASEMENT DEED is entered into by and between BNSF RAILWAY

COMPANY, a Delaware corporation ("Grantor"), with offices located at 2500 Lou Menk Drive,
Fort Worth, Texas 76131, and UNION PACIFIC RAILROAD COMPANY, a Delaware
corporation, its successors and assigns, whose address is 1400 Douglas Street, Omaha NE 68179

("Grantee").

For purposes of this Easement Deed, the following terms shall have the meanings set

forth below:

Acrial Easement. The easement to be conveyed pursuant to the Easement Deed in and to
the Aerial Easement Premises.

Aecrial Easement Premises. The air space beginning at a horizontal plane with an
elevation of 1004.50 feet and ending at a horizontal plane with an elevation of 1039.00
feet over the Property legally described and as depicted in more detail on Exhibits A-1
and A-2.

Easement Premises. A reference to the term "Easement Premises” in this Easement Deed
shall mean a collective reference to both the "Aerial Easement Premises” and the

"Footing Easement Premises".

Flyover. The Grantee overpass containing one or more railroad tracks, a maintenance
road and such other additional facilities as Grantee may elect to install, so long as they
are constructed and installed within the Aerial Easement Premises.

Footing Easement. The easement to be conveyed pursuant to the Easement Deed in and
to the Footing Easement Premises.

Footing Fasement Premises. The surface and such portions of the subsurface necessary
for support and continuing in the air space and ending at a horizontal plane with an
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elevation of 1004.50 feet, over the Property legally described on and as depicted in more
detail on Exhibits A-1 and A-2.

Property. The property legally described and further depicted on Exhibits A-1 and A-2.

Structure. The footings and other structural support elements for the Flyover to be
constructed within the Footing Easement Premises.

UP Facilities. The Flyover, the Structure, track and related improvements within the
Easement Premises.

NOW, THEREFORE, for and in consideration of the sum of TEN AND NO/I00
DOLLARS ($10.00), and other good and valuable consideration, the receipt of which is hereby
acknowledged, Grantor does hereby REMISE, RELEASE AND QUITCLAIM without warranty
of any kind, to Grantee:

a perpetual, exclusive easement (the "Easement Interest") in and to the Easement
Premises for the purpose of constructing, maintaining, repairing, replacing and operating
(1) the Flyover within the Aerial Easement Premises, (ii) the Structure within the Footing
Easement Premises, and (iii) operating Grantee's railroad over said Structure and all
railroad purposes incidental or related thereto and for no other purpose.

Grantee must maintain the UP Facilities only in the location as shown and depicted on the prints
attached hereto as Exhibits A-1 and A-2 and made a part hereof, which shall remain fixed
regardless of future improvements to the Property, which shall be designed and constructed to
accommodate the perpetual existence of the UP Facilities, in accordance with the terms and
conditions of this Easement Deed.

This grant of Easement Interest is made upon, and subject and subordinate to, the terms
and conditions hereinafter contained, and Grantee, by its acceptance of such grant, accepts such
conditions and limitations to its Easement Interest and agrees to the observance and performance

thereof.

1. To the extent of Grantor's existing right in the Property, Grantor reserves the right
to construct at any and all times and to install, maintain, repair, renew, replace, alter, remove,
relocate, use and operate railroad tracks, ballast and associated improvements, fiber optic or
signal lines and facilities, pipe, telephone, cable and electric pole and wire lines (collectively,
"Lines"), over, under and across the Property and to use or allow the use of the Property by third
parties (including, but not limited to, short line operators) in any manner; provided, however that
Grantor shall not materially interfere with Grantee's initial construction of the Structure as
contemplated in that certain Construction and Maintenance Agreement for the Colton Crossing
Rail Grade Separation Project among, Grantor, Grantee and San Bernardino Associated
Governments, dated effective June 3, 2011 (the “CMA?”) or with Grantee’s use of the Easement
Premises permitted hereunder; and provided, further, that Grantor shall not grant any new rights
to any third party after the effective date of this Easement Deed that interfere with Grantee's sole
and exclusive use of the Easement Premises, and that Grantor shall make any future grants
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affecting the Easement Premises subject to Grantee's prior rights. Grantee will be responsible for
contacting Grantor and/or the companies owning the Lines to notify them of any Grantee work
that may damage these Lines or facilities and/or interfere with their service. Grantee must also
mark all Lines shown on the plans or marked in the field in order to verify their locations.
Grantee must also use all reasonable methods when working pursuant to this Easement Deed in
the Grantor right-of-way or on the Property to determine if any other Lines (fiber optic, cable,
communication or otherwise) may exist; provided however, that Grantor will reasonably
cooperate with Grantee in identifying Lines known to or granted by Grantor at any time over,
under or across the Property. In addition to the liability terms contained elsewhere in this
Easement Deed, GRANTEE INDEMNIFIES, DEFENDS AND HOLDS HARMLESS
GRANTOR FOR, FROM AND AGAINST ALL COST, LIABILITY, AND EXPENSE
WHATSOEVER (INCLUDING, WITHOUT LIMITATION, ATTORNEY'S FEES AND
COURT COSTS AND EXPENSES) ARISING OUT OF OR IN ANY WAY
CONTRIBUTED TO BY ANY ACT OR OMISSION OF GRANTEE OR ITS
CONTRACTORS, SUBCONTRACTORS, AGENTS AND/OR EMPLOYEES UNDER
THIS EASEMENT DEED THAT CAUSE OR IN ANY WAY CONTRIBUTE TO (1) ANY
DAMAGE TO OR DESTRUCTION OF ANY LINES BY GRANTEE, AND/OR ITS
CONTRACTORS, SUBCONTRACTORS, AGENTS AND/OR EMPLOYEES, ON THE
PROPERTY OR WITHIN GRANTOR'S RIGHT-OF-WAY, (2) ANY INJURY TO OR
DEATH OF ANY PERSON OR PROPERTY RELATED TO OR CONNECTED WITH
SUCH DAMAGE OR DESTRUCTION, AND/OR (3) ANY CLAIM OR CAUSE OF
ACTION FOR ALLEGED LOSS OF PROFITS OR REVENUE BY, OR LOSS OF
SERVICE BY A CUSTOMER OR USER OF SUCH LINE CAUSED BY SUCH DAMAGE

OR DESTRUCTION.

2. The granting of the Easement Interest by this Easement Deed does not grant any
interest in any timber, oil, gas, gravel, or other minerals in, on or under the Easement Premises
and, subject to Section 1 above, is granted subject to all existing rights as of the date of this
Easement Deed of any nature whatsoever whether of record or not affecting the Easement

Premises.

3. In connection with the construction of the UP Facilities, Grantor and Grantee
agreed on plans and specifications (the "Plans and Specifications"), which are incorporated
herein by this reference, and were designed by Grantee to provide adequate drainage for the UP
Facilities and associated changes to Grantor's track and related improvements on or about the
Easement Premises. Grantee shall, without charge or assessment therefor against Grantor or its
Property, perform all necessary work and furnish all material and labor necessary to maintain the
UP Facilities and Easement Premises in good condition and repair in compliance with the Plans
and Specifications and all applicable laws and ordinances, including any necessary permits.
Grantee shall fully pay for all materials installed on the Easement Premises by or at the request
of Grantee and shall pay in full all persons who perform labor thereupon at the request of
Grantee. Grantee shall not permit any mechanics' or materialmen's liens of any kind or nature to
be enforced against the Easement Premises or any property of Grantor for any work done or
materials furnished thereon at Grantee's request.

(V%)

c\users\nessa\appdatalocal\microsoftiwindows\temporary internet files\content.outlook\r5i663fgic11217-exhibit b.doc

C11217-Exhibit B



4. Grantee agrees that Grantor and its Property shall not be subjected to any tax or
charge or assessment arising from the existence of the UP Facilities on Grantor's property or any
cost or expense of Grantor arising from or directly attributable to any work by Grantee in
constructing, maintaining, repairing or replacing the UP Facilities under this Easement Deed.
Should Grantor or Grantor's Property legally be subjected to any such tax, charge, assessment,
cost or expense due to the UP Facilities, Grantee agrees to pay Grantor, as additional
compensation for the rights granted in this instrument, an amount of money equal to any such
charge or assessment paid by Grantor.

5. Grantor does not warrant title to the Easement Premises under this Agreement and
does not undertake to defend Grantee in the peaceable enjoyment thereof and no covenant of
quiet enjoyment is made. The grant of the Easement Interest by this Easement Deed shall be
subject to the continuing lien of all existing liens and encumbrances and superior rights, if any, in
and to the Easement Premises. Grantee has been allowed to make an inspection of the Property
and the Easement Premises. Subject to the foregoing, GRANTOR grants GRANTEE the
exclusive possession of the Easement Premises, in perpetuity. GRANTEE IS ACQUIRING
ITS INTEREST IN THE PROPERTY UNDER THE EASEMENT DEED IN AN "AS-IS
WITH ALL FAULTS" BASIS WITH ANY AND ALL PATENT AND LATENT
DEFECTS AND IS NOT RELYING ON ANY REPRESENTATION OR WARRANTIES,
EXPRESS OR IMPLIED, OF ANY KIND WHATSOEVER FROM GRANTOR AS TO
ANY MATTERS CONCERNING THE EASEMENT PREMISES, including, but not limited
to the physical condition of the Easement Premises; zoning status; tax consequences of this
transaction; utilities; operating history or projections or valuation; compliance by the Easement
Premises with Environmental Laws or other laws, statutes, ordinances, decrees, regulations and
other requirements applicable to the Easement Premises; the presence of any Hazardous
Substances, wetlands, asbestos, lead, lead-based paint or other lead containing structures, urea
formaldehyde, or other environmentally sensitive building materials in, on, under, emanating
from, emanating to, or in proximity to the Easement Premises; the condition or existence of any
above ground or underground structures or improvements, including tanks and transformers in,
on or under the Easement Premises; the condition of title to the Easement Premises, and the
leases, easements, permits, orders, or other written agreements, affecting the Easement Premises
(collectively, the "Condition of the Easement Premises"). Grantee represents and warrants to
Grantor that, except as may be set forth in other agreements between Grantor and Grantee, if
any, Grantee has not relied and will not rely on, and Grantor is not liable for or bound by, any
warranties, guaranties, statements, representations or information pertaining to the Easement
Premises or relating thereto. EXCEPT AS MAY BE SET FORTH IN OTHER WRITTEN
AGREEMENTS BETWEEN GRANTOR AND GRANTEE, IF ANY, GRANTOR'S
DUTIES AND WARRANTIES ARE LIMITED TO THOSE EXPRESSLY STATED IN
THIS EASEMENT DEED AND SHALL NOT INCLUDE ANY IMPLIED DUTIES OR
IMPLIED WARRANTIES, NOW OR IN THE FUTURE. EXCEPT AS MAY BE SET
FORTH IN OTHER WRITTEN AGREEMENTS BETWEEN GRANTOR AND
GRANTEE, IF ANY, GRANTEE HEREBY WAIVES ANY AND ALL WARRANTIES,
EXPRESS OR IMPLIED, WITH RESPECT TO THE EASEMENT PREMISES WHICH
MAY EXIST BY OPERATION OF LAW OR IN EQUITY INCLUDING, BUT NOT
LIMITED TO, ANY WARRANTY OF MERCHANTABILITY, HABITABILITY, OR
FITNESS FOR A PARTICULAR PURPOSE. Except as may be set forth in other written

c\users\nessa\appdata\local\microsoft\windows\temporary internet files\content. outlook\r5i663fg\ct 121 7-exhibit b.doc

C11217-Exhibit B



agreements between Grantor and Grantee, if any, Grantee assumes the risk that Hazardous
Substances or other adverse matters may affect the Easement Premises that were not revealed by

Grantee's inspection.

6. Except in the event of emergency, if Grantee's activities in the Easement Premises
ever require maintenance, repair or replacement work on the UP Facilities or surrounding areas
on Grantor's property, Grantee or its contractors shall have the right to access Grantor’s property
such purposes, provided for any such work (a) at ground surface level horizontally within 25'-0"
of the centerline of the nearest track, or (b) vertically within 23'-3 1/2" above the top of the rail,
or (¢) with heavy tools, equipment or machinery over the top of the Grantor's rail and not within
the Aerial Easement Premises, Grantee must provide advance notice to Grantor and such work
shall be subject to Grantor's prior written approval, which Grantor shall not unreasonably
withhold or delay. Any such approval shall be conditioned upon Grantee or its contractor
complying with the safety, liability and contractor requirements contained in the CMA, or, if
such CMA has expired, in Grantor’s right of entry form for contractors, to the extent consistent
with the provisions of this Easement Deed.

7. (a) TO THE FULLEST EXTENT PERMITTED BY LAW, GRANTEE
SHALL RELEASE, INDEMNIFY, DEFEND AND HOLD HARMLESS GRANTOR AND
GRANTOR'S AFFILIATED COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS,
LEGAL REPRESENTATIVES, OFFICERS, DIRECTORS, SHAREHOLDERS,
EMPLOYEES AND AGENTS (COLLECTIVELY, "INDEMNITEES") FOR, FROM
AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS,
DAMAGES, LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, JUDGMENTS
AND EXPENSES (INCLUDING, WITHOUT LIMITATION, COURT COSTS,
ATTORNEYS' FEES AND COSTS OF INVESTIGATION, REMOVAL AND
REMEDIATION AND GOVERNMENTAL OVERSIGHT COSTS) ENVIRONMENTAL
OR OTHERWISE INCLUDING, BUT NOT LIMITED TO, CLAIMS OF NATURAL
RESOURCES DAMAGE, (COLLECTIVELY "LIABILITIES") OF ANY NATURE,
KIND OR DESCRIPTION OF ANY PERSON OR ENTITY DIRECTLY OR
INDIRECTLY ARISING OUT OF, RESULTING FROM OR RELATED TO (IN

WHOLE OR IN PART):

(1) GRANTEE'S OCCUPATION AND USE OF THE EASEMENT
PREMISES UNDER THIS EASEMENT DEED, OR

(ii) ANY ACT OR OMISSION HEREUNDER OF GRANTEE OR
GRANTEE'S OFFICERS, AGENTS, INVITEES, EMPLOYEES, OR
CONTRACTORS, OR ANYONE DIRECTLY OR INDIRECTLY
EMPLOYED BY ANY OF THEM, OR ANYONE THEY CONTROL
OR EXERCISE CONTROL OVER,

EVEN IF SUCH LIABILITIES ARISE FROM OR ARE ATTRIBUTED TO, IN WHOLE
OR IN PART, ANY CONCURRENT NEGLIGENCE OF ANY INDEMNITEE.
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TO THE FULLEST EXTENT PERMITTED BY LAW, GRANTEE FURTHER AGREES,
WITH RESPECT TO GRANTEE’S EXERCISE OF ITS RIGHTS HEREUNDER, TO
INDEMNIFY, AND HOLD HARMLESS THE INDEMNITEES AGAINST AND ASSUME
THE DEFENSE OF ANY LIABILITIES ASSERTED AGAINST OR SUFFERED BY
ANY INDEMNITEE UNDER OR RELATED TO THE F EDERAL EMPLOYERS'
LIABILITY ACT ("FELA") WHENEVER EMPLOYEES OF GRANTEE OR ANY OF
ITS AGENTS, INVITEES, CONTRACTORS CLAIM OR ALLEGE THAT THEY ARE
EMPLOYEES OF ANY INDEMNITEE OR OTHERWISE. THIS INDEMNITY SHALL
ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS BASED ON ACTUAL OR
ALLEGED VIOLATIONS OF ANY FEDERAL, STATE OR LOCAL LAWS OR
REGULATIONS, INCLUDING BUT NOT LIMITED TO THE SAFETY APPLIANCE
ACT, THE BOILER INSPECTION ACT, THE OCCUPATIONAL HEALTH AND
SAFETY ACT, THE RESOURCE CONSERVATION AND RECOVERY ACT, AND ANY
SIMILAR STATE OR FEDERAL STATUTE.

(b) Upon timely, written notice from Grantor, Grantee agrees to assume the
defense of any lawsuit or other proceeding brought against any Indemnitee by any entity, relating
to any matter covered by this Easement Deed for which Grantee has an obligation to assume
liability for and/or save and hold harmless any Indemnitee. Grantee shall pay all costs incident to
such defense, including, but not limited to, attorneys' fees, investigators' fees, litigation and
appeal expenses, settlement payments, and amounts paid in satisfaction of judgments. Grantor
shall have no right or authority to settle or compromise any claims for which Grantee has
assumed the defense and indemnity.

(©) Insurance. Grantee and Grantor are both self insured for all purposes of
this Easement Deed.

8. Grantee shall not, under any circumstances, be deemed to have abandoned its
Easement Interest granted by this Easement Deed by non-use; Grantee's Easement Interest
hereunder may only be relinquished by written notice from Grantee's chief Real Estate officer to

Grantor.

9. This Easement Deed and the provisions contained herein shall run with the land
and inure to the benefit of and be binding upon the successors and assi gns of the parties hereto.

10. (a) Grantee shall comply with all Environmental Laws. Grantee shall not
maintain a treatment, storage, transfer or disposal facility, solid waste management unit, or
underground storage tank, as defined by Environmental Laws on the Easement Premises.
Grantee shall not release or suffer the release of oil or Hazardous Substances on or about the
Easement Premises or exacerbate the presence or release of oil or Hazardous Substances on or
about the Easement Premises existing on the date hereof. "Environmental Laws" shall mean any
federal, state or local statute, regulation, code, rule, ordinance, order, judgment, decree,
injunction or common law pertaining to the protection of human health or the environment,
including without limitation, the Resource Conservation and Recovery Act, as amended
("RCRA"), the Clean Water Act, the Comprehensive Environmental Response, Compensation
and Liability Act ("CERCLA"), the Toxic Substances Control Act, and any similar or
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comparable state or local law. "Hazardous Substances" shall mean any hazardous, toxic,
radioactive or infectious substance, material or waste as defined, listed or regulated under any
Environmental Law, and includes without limitation petroleum oil and any of its fractions.

(b) Grantee shall give Grantor timely notice to Grantor's Resource Operations
Center at (800) 832-5452 of any release by Grantee of a Hazardous Substance on or from the
Easement Premises by Grantee on or about the Easement Premises, violation of Environmental
Laws by Grantee, or inspection or inquiry by governmental authorities charged with enforcing
Environmental Laws with respect to Grantee's use of the Easement Premises. Grantee shall use
the best efforts to promptly respond to any such release by Grantee on or from the Easement
Premises. Grantee also shall give Grantor timely notice of all measures undertaken on behalf of
Grantee to investigate, remediate, respond to or otherwise cure such release or violation.

() In the event that Grantor has notice from Grantee or otherwise of a release
or violation of Environmental Laws by Grantee arising in any way with respect to Grantee's
work on the UP Facilities, Grantor may require Grantee, at Grantee's sole risk and expense, to
take timely measures to investigate, remediate, respond to or otherwise cure such release or
violation affecting the Easement Interest or Grantor's right-of-way.

11.  Any and all notices given in connection with this Easement Deed shall be deemed
adequately given only if in writing and (i) personally delivered, or (ii) sent by a nationally-
recognized overnight courier service, or (iii) sent by certified United States mail, postage
prepaid, return receipt requested, to the party or parties for whom such notices are intended. A
written notice shall be deemed received (i) when delivered in person, (1) on the next business
day immediately following the day sent by overnight courier, and (iii) on the third (3rd) business
day following the day sent by certified mail. A written notice shall also be deemed received on
(1) the date delivery shall have been refused at the address required by this Easement Deed, or (i1)
with respect to notices sent by United States mail but not delivered, the date as of which the
postal service shall have indicated such notice to be undeliverable at the address required by this
Easement Deed. Any and all notices referred to in this Easement Deed or which any party
desires to give to another shall be addressed as follows, unless a party changes its address for
notice by proper written notice to the other party:

If to Grantor: BNSF Railway Company
Attn: Director of Real Estate
2500 Lou Menk Drive
Fort Worth. Texas 76131
(Phone) 817-352-6461
(Fax) 817-352-7797
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With a copy to [?]:

If to Grantee:

With a copy to:

Ed C. Gallagher

3700 Globeville Road
Denver, Colorado 80216
(Phone) 303-480-6393
(Fax) 303-480-7463

Union Pacific Railroad Company
Attn: General Manager, Real Estate
1400 Douglas Street, STOP 1690
Omaha, Nebraska 68179-1690
(Phone) 402-544-8600

(Fax) 402-501-0341)

Union Pacific Railroad Company
Attn: Real Estate Attorney

Law Department

1400 Douglas Street, STOP 1580
Omaha, Nebraska 68179-1580
(Phone) 402-544-2242

(Fax) 402-501-0129

IN WITNESS WHEREOF, the parties have caused this instrument to be signed by their

duly authorized officers as of the day of ,2011.
BNSF RAILWAY COMPANY
By:
Name:
Title:

UNION PACIFIC RAILROAD COMPANY

By:

Name:

Title:
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STATE OF NEBRASKA )
) ss.
COUNTY OF DOUGLAS )

On 201, before me, , a Notary

Public in and for said County and State personally appeared

, of UNION PACIFIC RAILROAD COMPANY, a Delaware

corporation, personally known to me (or proved to me on the basis of satisfactory evidence) to be

the person whose name is subscribed to the within instrument, and acknowledged to me that he

executed the same in his authorized capacity, and that by his signature on the instrument the
person, or the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Notary Public

(SEAL)
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STATE OF )

COUNTY OF )

On , 201, before me, , a Notary
Public in and for said County and State, personally appeared
, of BNSF RAILWAY COMPANY, a
corporation, personally known to me (or proved to me on the basis of satisfactory evidence) to be
the person whose name is subscribed to the within instrument, and acknowledged to me that he
executed the same in his authorized capacity, and that by his signature on the instrument the
person, or the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Notary Public

(SEAL)
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EXHIBIT E

Estimated Project Schedule Summary

Begin Preliminary Engineering and Environmental
Complete Preliminary Engineering / Technical Studies
Begin Design — Track & Structures

Begin Design — Signal

Circulate Draft Environmental Document
Complete Environmental Clearance

Begin ROW Acquisition

Begin Utility Relocation

Execute Public Benefits Agreement

Execute Construction & Maintenance Agreement
End Permitting / NEPA

Final Design Complete

Right-of-Way Certification

Advertise Construction Contract

Award Construction Contract

Begin Construction

End Construction

C11217-Exhibit E

Underway

June 2010

June 2010
August 2010
November 2010
February 2011
February 2011
March 2011
March 2011
March 2011
June 2011

June 2011

June 2011

July 2011
September 2011
September 2011
March 2014



EXHIBIT "F"

OVERPASS/UNDERPASS CONTRACTOR'S RIGHT OF ENTRY

Agreement
Among
BNSF RAILWAY COMPANY,
UNION PACIFIC RAILROAD COMPANY
and the
CONTRACTOR

BNSF RAILWAY COMPANY
UNION PACIFIC RAILROAD COMPANY
BNSF File:
UPRR File:
Project:
Gentlemen:

(the "Contractor"), BNSF RAILWAY COMPANY ("BNSF"), and UNION
PACIFIC RAILROAD COMPANY ("UPRR") hereby enter into this agreement (this "Agreement") for the
performance of certain work in connection with the following project: (the
"Project"). Performance of such work will necessarily require the Contractor to enter BNSF right of way and
property (the "BNSF Property") and UPRR right of way and property (the "UPRR Property"). The BNSF Property
and the UPRR Property are hereinafter collectively referred to as the "Railway Properties”. No work will be
commenced within the Railway Properties until the Contractor (a) executes and delivers to both Union Pacific
Railroad Company, Attn: Joel Adams, 2015 South Willow Avenue Bloomington, CA 92316, Telephone No.: (916)
789-5484, E-mail address: joeladams@up.comand [~ . ) “-] (collectively the "Project
Representatives") this Agreement in the form hereof, and (b) provides to the Project Representatives insurance of
the coverage and limits specified in this Agreement and Section 3 herein. If this Agreement is executed by a party
who is not the Owner, General Partner, President or Vice President of Contractor, Contractor must furnish evidence
to the Project Representatives certifying that the signatory is empowered to execute this Agreement on behalf of the
Contractor. Notwithstanding anything to the contrary contained in this Agreement, in the event of a conflict
between (i) the provisions of this Agreement and (ii) that certain Construction and Maintenance Agreement for the
Colton Crossing Rail Grade-Separation Project dated June 3, 2011 by and among UPRR, BNSF and San Bernardino
Associated Governments (the "Construction and Maintenance Agreement"), the provisions of the Construction and
Maintenance Agreement shall control.

Accordingly, in consideration of BNSF and UPRR (collectively, the "Railways") granting permission to the
Contractor to enter upon the Railway Properties and as an inducement for such entry, the Contractor has agreed and
does hereby agree with the Railways as follows:

Section 1. RELEASE OF LIABILITY AND INDEMNITY

The Contractor hereby waives, releases, indemnifies, defends and holds harmless the Railways for all judgments,
awards, claims, demands, and expenses (including attorneys' fees), for injury or death to all persons, including the
Railways' and the Contractor's officers and employees, and for loss and damage to property belonging to any person,
arising in any manner from the Contractor's or any of the Contractor's subcontractors' acts or omissions or any work
performed on or about the Railway Properties. THE LIABILITY ASSUMED BY THE CONTRACTOR WILL
NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT THE DESTRUCTION, DAMAGE,
DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF
ANY OF BNSF, UPRR, OR THEIR AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, EXCEPT (i)
WITH RESPECT TO THE CONTRACTOR'S INDEMNITY OF BNSF, TO THE EXTENT THAT SUCH

{00282086.D0OC 5} 1
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CLAIMS ARE PROXIMATELY CAUSED BY THE WILLFUL MISCONDUCT OR SOLE NEGLIGENCE
OF BNSF, OR (iiy WITH RESPECT TO THE CONTRACTOR'S INDEMNITY OF UPRR, TO THE
EXTENT THAT SUCH CLAIMS ARE PROXIMATELY CAUSED BY THE WILLFUL MISCONDUCT

OR SOLE NEGLIGENCE OF UPRR.

THE INDEMNIFICATION OBLIGATION ASSUMED BY THE CONTRACTOR INCLUDES ANY
CLAIMS, SUITS OR JUDGMENTS BROUGHT AGAINST EITHER BNSF OR UPRR UNDER THE
FEDERAL EMPLOYEE'S LIABILITY ACT, INCLUDING CLAIMS FOR STRICT LIABILITY UNDER
THE SAFETY APPLIANCE ACT OR THE LOCOMOTIVE INSPECTION ACT, WHENEVER SO

CLAIMED.

The Contractor further agrees, at its expense, in the name and on behalf of BNSF and/or UPRR, that the
Contractor will adjust and settle all claims made against either BNSF or UPRR, and will appear and defend any suits
or actions of law or in equity brought against BNSF or UPRR (as requested in their sole discretion) on any claim or
cause of action arising or growing out of or in any manner connected with any liability assumed by the Contractor
under this Agreement for which either BNSF or UPRR is liable or are alleged to be liable. BNSF and UPRR wil]
give notice to the Contractor, in writing, of the receipt or dependency of such claims and thereupon the Contractor
must proceed to adjust and handle to a conclusion such claims, and in the event of a suit being brought against either
BNSF or UPRR, BNSF or UPRR (as applicable) may forward summons and complaint or other process in
connection therewith to the Contractor, and the Contractor, at the discretion of the party against which the claim is
made, must defend, adjust, or settle such suits and protect, indemnify, and save harmless BNSF and UPRR from and
against all damages, judgments, decrees, attorneys' fees, costs, and expenses growing out of or resulting from or
incident to any such claims or suits.

In addition to any other provision of this Agreement, in the event that all or any portion of this Article shall
be deemed to be inapplicable for any reason, including without limitation as a result of a decision of an applicable
court, legislative enactment or regulatory order, the parties agree that this Article shall be interpreted as requiring the
Contractor to indemnify the Railways to the fullest extent permitted by applicable law. THROUGH THIS
AGREEMENT THE PARTIES EXPRESSLY INTEND FOR THE CONTRACTOR TO INDEMNIFY THE
RAILWAYS FOR THE ACTS OF NEGLIGENCE OF BNSF AND/OR UPRR.

It is mutually understood and agreed that the assumption of liabilities and indemnification provided for in
this Agreement survive any termination of this Agreement.

Section 2. TERM

This Agreement is effective from the later of the date this Agreement is accepted by: (a) BNSF and (b) UP,
as evidenced on the last page of this Agreement, until (i) the completion of the Project set forth herein and (ii) full
and complete payment to the Railways of any and all sums or other amounts owing and due hereunder.

Section 3. INSURANCE

The Contractor must, at its sole cost and expense, procure and maintain during the life of this Agreement
the following insurance coverage:

A. Commercial General Liability insurance. This insurance shall contain broad form contractual liability
with a combined single limit of a minimum of $5,000,000 each occurrence and an aggregate limit of at
least $10,000,000 but in no event less than the amount otherwise carried by the Contractor. Coverage
must be purchased on a post 1998 ISO occurrence form or equivalent and include coverage for, but not
limit to the following:

¢ Bodily Injury and Property Damage

¢ Personal Injury and Advertising Injury

¢ Fire legal liability

¢ Products and completed operations
{00282086.DOC 5} 2
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This policy must also contain the following endorsements, which must be indicated on the certificate of
insurance:

* > +

The definition of insured contract must be amended to remove any exclusion or other
limitation for any work being done within 50 feet of the Railway Properties.

Waver of subrogation in favor of and acceptable to the Railroads.

Additional insured endorsement in favor of and acceptable to the Railroads.

Separation of insureds.

The policy shall be primary and non-contributing with respect to any insurance carried by the
Railroads.

It is agreed that any workers' compensation exclusion does not apply to Railroads payments related to the
Federal Employers Liability Act or a Wage Continuation Program of the Railroads or similar programs,
and any payments made are deemed not to be either payments made or obligations assumed under any
Workers Compensation, disability benefits, or unemployment compensation law or similar law.

No other endorsements limiting coverage as respects obligations under this_Agreement may be included on
the policy with regard to the work being performed under this agreement.

B. Business Automobile Insurance. This insurance must contain a combined single limit of at least
$1,000,000 per occurrence, and include coverage for, but not limited to the following:

+
+

Bodily injury and property damage
Any and all vehicles owned, used or hired

The policy shall also contain the following endorsements or language, which shall be indicated on the
certificate of insurance:

* % ¢ 0

Waiver of subrogation in favor of and acceptable to the Raflroads.

Additional insured endorsement in favor or and acceptable to the Railroads.

Separation of insureds.

The policy shall be primary and non-contributing with respect to any insurance carried by the
Railroads.

C. Workers Compensation and Employers Liability insurance including coverage for, but not limited to:

*

The Contractor's statutory liability under the worker’s compensation laws of the state(s) in
which the work is to be performed. If optional under State law, the insurance must cover all
employees anyway.

Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000 by
disease policy limit, $500,000 by disease each employee.

This policy shall also contain the following endorsements or language, which shall be indicated on the
certificate of insurance:

*

Waiver of subrogation in favor of and acceptable to the Railroads.

D. Railroad Protective Liability insurance naming the Railroads as the Insured with coverage of at least
$5,000,000 per occurrence and $10,000,000 in the aggregate. The policy must be issued on a standard
ISO form CG 00 35 10 93 and include the following:

{00282086.DOC 5}
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Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 93)
Endorsed to include the Limited Seepage and Pollution Endorsement.

Endorsed to remove any exclusion for punitive damages.

No other endorsements restricting coverage may be added.



¢ The original policy must be provided to the Project Representatives prior to performing any
work or services under this Agreement

In lieu of providing a Railroad Protective Liability Policy, the Contractor may participate in BNSF's and UPRR's
Blanket Railroad Protective Liability Insurance Policies, to the extent the same are available to the Contractor.

Other Requirements:

All policies (applying to coverage listed above) must not contain an exclusion for punitive damages and
certificates of insurance must reflect that no exclusion exists.

The Contractor agrees to waive its right of recovery against each Railroad for all claims and suits against
any Railroad. In addition, its insurers, through the terms of the policy or policy endorsement, waive their right of
subrogation against each Railroad for all claims and suits. The certificate of insurance must reflect the waiver of
subrogation endorsement. The Contractor further waives its right of recovery, and its insurers also waive their right
of subrogation against each Railroad for loss of its owned or leased property or property under the Contractor's care,
custody or control.

The Contractor is not allowed to self-insure without the prior written consent of the Railroads. 1f granted
by the Railroads, any deductible, self-insured retention or other financial responsibility for claims must be covered
directly by the Contractor in lieu of insurance. Any and all the Railroads’ liabilities that would otherwise, in
accordance with the provisions of this Agreement, be covered by the Contractor’s insurance will be covered as if the
Contractor elected not to include a deductible, self-insured retention or other financial responsibility for claims.

Prior to commencing the Work, the Contractor must furnish to the Project Representatives certificate(s) of
insurance acceptable to the Railroads including an original signature of the authorized representative evidencing the
required coverage, endorsements, and amendments and referencing the contract audit/folder number if available.
The policy(ies) must contain a provision that obligates the insurance company(ies) issuing such policy(ies) to notify
the Railroads in writing at least 30 days prior to any cancellation, non-renewal, substitution or material alteration.
This cancellation provision must be indicated on the certificate of insurance. Upon request from any Railroad, a
certified duplicate original of any required policy must be furnished. In addition to providing the Project
Representatives with the certificate(s) of insurance as required above, the Contractor must also send the certificate(s)
to the following address (and to any other address provided by the requesting Railroad):

Ebix BPO
PO Box 12010 BN
Hemet, CA 92546-8010
Fax number: (951) 652-2882

Email: bnsf@ebix.com

Any insurance policy must be written by a reputable insurance company acceptable to the Railroads or
with a current Best’s Guide Rating of A- and Class VII or better, and authorized to do business in the state(s) in

which the service is to be provide.

The Contractor represents that this Agreement has been thoroughly reviewed by the Contractor's insurance
agent(s)/broker(s), who have been instructed by the Contractor to procure the insurance coverage required by this
Agreement. Allocated Loss Expense must be in addition to all policy limits for coverages referenced above. Not
more frequently than once every five years, the Railroads may reasonably modify the required insurance coverage
to reflect then-current risk management practices in the railroad industry and underwriting practices in the insurance

industry.

If any portion of the operation is to be subcontracted by the Contractor, the Contractor must require that the
subcontractor provide and maintain the insurance coverages set forth herein, naming each Railroad as an additional
insured, and requiring that the subcontractor release, defend and indemnify the Railroads to the same extent and
under the same terms and conditions as the Contractor is required to release, defend and indemnify the Railroads

herein.
{00282086.D0OC 5} 4
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Failure to provide evidence as required by this section will entitle, but not require, (a) BNSF to terminate
this Agreement with respect to the BNSF Property and (b) UPRR to terminate this Agreement with respect to the
UPRR Property, immediately wit. Acceptance of a certificate that does not comply with this section will not operate
as a waiver of the Contractor's obligations hereunder.

The fact that insurance (including, without limitation, self-insurance) is obtained by the Contractor will not
be deemed to release or diminish the liability of the Contractor including, without limitation, liability under the
indemnity provisions of this Agreement. Damages recoverable by the Railroads will not be limited by the amount
of the required insurance coverage.

For purposes of this section, Railroads shall mean "Burlington Northern Santa Fe Corporation”, "BNSF
RAILWAY COMPANY", "Union Pacific Railroad Company" and the subsidiaries, successors, assigns and affiliates
of each.

Section 4. EXHIBIT "A" CONTRACTOR REQUIREMENTS

The Contractor must observe and comply with all provisions, obligations, requirements and limitations
contained in this Agreement, and the Contractor Requirements set forth on Exhibit "A" attached to this Agreement,
including, but not be limited to, payment of all costs incurred for any damages to the Railways' roadbeds, tracks,
and/or appurtenances thereto, resulting from use, occupancy, or presence of its employees, representatives, or agents
or subcontractors on or about the construction site.

Section 5. TRAIN DELAY

The Contractor is responsible for and hereby indemnifies and holds harmless the Railways (including their
affiliated railway companies, and their tenants) for, from and against all damages arising from any unscheduled
delay to a freight or passenger train which affects either BNSF's or UPRR's ability to fully utilize its equipment and
to meet customer service and contract obligations. The Contractor will be billed, as further provided below, for the
economic losses arising from loss of use of equipment, contractual loss of incentive pay and bonuses and contractual
penalties resulting from train delays, whether caused by the Contractor, or subcontractors, or by the Railways
performing work under this Agreement. The Railways agree that they will not perform any act to unnecessarily

cause train delay.

For loss of use of equipment, the Contractor will be billed the current freight train hour rate per train as
determined from each of BNSF's or UPRR's records, as applicable. Any disruption to train traffic may cause delays
to multiple trains at the same time for the same period.

Additionally, the parties acknowledge that passenger, U.S. mail trains and certain other grain, intermodal,
coal and freight trains operate under incentive/penalty contracts between the Railways and their customer(s). Under
these arrangements, if the Railways do not meet their contract service commitments, the Railways may suffer loss of
performance or incentive pay and/or be subject to penalty payments. The Contractor is responsible for any train
performance and incentive penalties or other contractual economic losses actually incurred by the Railways which
are attributable to a train delay caused by the Contractor or its subcontractors.

The contractual relationship between the Railways and their customers is proprietary and confidential. In
the event of a train delay covered by this Agreement, the Railways will share information relevant to any train delay
to the extent consistent with the Railways' confidentiality obligations. Damages for train delay are currently
$382.20 per hour per incident. THE RATE THEN IN EFFECT AT THE TIME OF PERFORMANCE BY
THE CONTRACTOR HEREUNDER WILL BE USED TO CALCULATE THE ACTUAL COSTS OF
TRAIN DELAY PURSUANT TO THIS AGREEMENT.

The Contractor and its subcontractors must give the Project Representatives . weeks advance
notice of the times and dates for proposed work windows. The Project Representatives and the Contractor

will establish mutually agreeable work windows for the Project. BNSF shall have the right at any time to
revise or change the work windows due to train operations or service obligations on the BNSF Property, and

{00282086.D0C 5} 5
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UPRR shall have the right at any time to revise or change the work windows due to train operations or
service obligations on the UPRR Property. The Railways will not be responsible for any additional costs or
expenses resulting from a change in work windows. Additional costs or expenses resulting from a change in
work windows shall be accounted for in the Contractor's expenses for the Project.

The Contractor and subcontractors must plan, schedule, coordinate and conduct all of the
Contractor's work so as to not cause any delays to any trains.

Kindly acknowledge receipt of this letter by signing and returning to the Project Representatives three original
copies of this letter, which, upon execution by the Railways, will constitute an agreement between the parties.

Contractor BNSF Railway Company
By: By:
Printed Name: Name:

Manager Public Projects
Title:

Accepted and effective this day of 20 .
Contact Person:

Address:
City: Union Pacific Railroad Company
State: Zip:
Fax: By:
Phone: Name:
E-mail; Title:
Accepted and effective this day of 20 .
{00282086.D0C 5} 6
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CONTRACTOR REQUIREMENTS

1.01 General

1.01.01 (the "Contractor") must cooperate with BNSF RAILWAY COMPANY
("BNSF") and/or UNION PACIFIC RAILROAD COMPANY ("UPRR"), hereinafter referred to collectively
as the "Railways", where work is over or under on or adjacent to BNSF Property and/or right-of-way (the
"BNSF Property") and/or UPRR Property and/or right-of-way (the "UPRR Property”), hereafter referred to
collectively as the "Railway Properties”, during the construction of (the "Project™).

L J

* L01.02 The Contractor must execute and deliver to the Railways three copies of the Overpass/Underpass
Contractor's Right of Entry Agreement (the "Agreement") obligating the Contractor to provide and maintain in
full force and effect the insurance called for under Section 3 of the Agreement. Questions regarding
procurement of the Railroad Protective Liability Insurance should be directed to Rosa Martinez at Marsh, USA,

(214) 303-8519.

* 1.01.03 The Contractor must plan, schedule and conduct all work activities so as not to interfere with the
movement of any trains on the Railway Properties.

The Contractor's right to enter the Railway Properties is subject to the absolute right of BNSF to cause
it

subcontractors) performs the Project work in a manner contrary to the plans and specifications approved by the
Railways; (b) Contractor (or any of its subcontractors), in BNSF's and/or UPRR's opinion (as applicable),
prosecutes the Project work in a manner which is hazardous to the applicable Railway Property, facilities or the
safe and expeditious movement of railroad traffic; or (c) the insurance described in the Agreement is canceled
during the course of the Project. The work stoppage will continue until all nlecessary actions are taken by
Contractor or its subcontractor to rectify the situation to the satisfaction of UPRR or BNSF, as applicable, or
until additional insurance has been delivered to and accepted by BNSF or UPRR, as applicable. In the event of
a breach of the Agreement, BNSF may immediately terminate the Agreement with respect to the BNSF
Property, and UPRR may immediately terminate the Agreement with respect to the UPRR Property. Any such

right to stop the work is in addition to any other rights the Railways may have including, but not limited to,
actions or suits for damages or lost profits. In the event that the Railways desire to stop construction work on
the Project as provided herein, the Railways agree to immediately notify the following individual in writing:

* 1.01.05 The Contractor is responsible for determining and complying with all Federal, State and Local
Governmental laws and regulations, including, but not limited to environmental laws and regulations (including
but not limited to the Resource Conservation and Recovery Act, as amended; the Clean Water Act, the Oil
Pollution Act, the Hazardous Materials Transportation Act, CERCLA), and health and safety laws and
regulations. The Contractor hereby indemnifies, defends and holds harmless the Railways for, from and against

1 £00282129.DOC 5}
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all fines or penalties imposed or assessed by Federal, State and Local Governmental Agencies against the
Railways which arise out of the Contractor's work under this Agreement.

* 1.01.06 The Contractor must notify both Union Pacific Railroad Company, Attn: Joel Adams, 2015 South
Willow Avenue Bloomington, CA 92316, T elephone No.: (916) 789-5484, E-mail address: Joeladams@up.com
and [ I(collectively the "Project Representatives") at least thirty (30) calendar

days before commencing any work on the Railway Properties.

* 1.01.07 For any bridge demolition and/or falsework above any tracks or any excavations located with any part
of the excavations located within, whichever is greater, twenty-five (25) feet of the nearest track or intersecting
a slope from the plane of the top of rail on a 2 horizontal to 1 vertical slope beginning at eleven (11) feet from
centerline of the nearest track, both measured perpendicular to center line of track, the Contractor must furnish
the Railways five sets of working drawings showing details of construction affecting the Railway Properties
and tracks. The working drawing must include the proposed method of installation and removal of falsework,
shoring or cribbing, not included in the contract plans and two sets of structural calculations of any falsework,
shoring or cribbing. For all excavation and shoring submittal plans, the current "BNSF-UPRR Guidelines for
Temporary Shoring" must be used for determining the design loading conditions to be used in shoring design,
and all calculations and submittals must be in accordance with the current "BNSF-UPRR Guidelines for
Temporary Shoring”. All submittal drawings and calculations must be stamped by a registered professional
engineer licensed to practice in the state the Project is located. All calculations must take into consideration
railway surcharge loading and must be designed to meet American Railway Engineering and
Maintenance-of-Way Association (previously known as American Railway Engineering Association) Coopers
E-80 live loading standard. The Contractor must not begin work until notified by the Railways that the plans
have been approved. The Contractor will be required to use lifting devices such as, cranes and/or winches to
place or to remove any falsework over the Railways' tracks. In no case will the Contractor be relieved of
responsibility for results obtained by the implementation of said approved plans.

* 1.01.08 Subject to the movement of the Railways' trains, the Railways will cooperate with the Contractor such
that the work may be handled and performed in an efficient manner. The Contractor will have no claim
whatsoever for any type of damages or for extra or additional compensation in the event his work is delayed by

the Railways.
1.02 Contractor Safety Orientation

¢ 1.02.01 No employee of the Contractor, its subcontractors, agents or invitees may enter the Railway
Properties without first having completed the Railways' Engineering Contractor Safety Orientation,
found on the web site www.contractororientation.com. The Contractor must ensure that each of its
employees, subcontractors, agents or invitees completes the Railways' Engineering Contractor Safety
Orientation through internet sessions before any work is performed on the Project. Additionally, the
Contractor must ensure that each and every one of its employees, subcontractors, agents or invitees
possesses a card certifying completion of the Railways’ Engineering Contractor Safety Orientation before
entering the Railway Properties. The Contractor is responsible for the cost of the Railways’ Engineering
Contractor Safety Orientation. The Contractor must renew the Railways' Engineering Contractor Safety
Orientation annually. Further clarification can be found on the web site or from the Project

Representatives.

1.03 Railway Requirements

® 1.03.01 The Contractor must take protective measures as are necessary to keep the Railways' facilities,
including track ballast, free of sand, debris, and other foreign objects and materials resulting from the
Contractor's operations. Any damage to the Railways' facilities resulting from the Contractor's operations will
be repaired or replaced by BNSF with respect to BNSF's facilities and UPRR with respect to UPRR's facilities
and the cost of such repairs or replacement must be paid for by the Contractor.
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e 1.03.02 The Contractor must notify the Project Representatives in writing and provide blasting plans to the
Project Representatives for review seven (7) calendar days prior to conducting any blasting operations adjacent
to or on the Railway Properties.

* 1.03.03 The Contractor must abide by the following temporary clearances during construction:

. 15 Horizontally from centerline of nearest track

. 21767 Vertically above top of rail

= 270" Vertically above top of rail for electric wires carrying less than 750 volts

= 280" Vertically above top of rail for electric wires carrying 750 volts to 135,000 volts

= 30-0" Vertically above top of rail for electric wires carrying 15,000 volts to 20,000 volts
. 340" Vertically above top of rail for electric wires carrying more than 20,000 volts

* 1.03.04 Upon completion of construction, the following clearances shall be maintained: [Note to Drafter: The
vertical clearance should mirror the final negotiated design clearance]

= 25 Horizontally from centerline of nearest track
= 23-3%” Vertically above top of rail

¢ 1.03.05 Any infringement within State statutory clearances due to the Contractor's operations must be
submitted to the Railways and to any applicable governmental authorities and must not be undertaken until
approved in writing by the Railways, and any applicable governmental authorities. No extra compensation will
be allowed in the event the Contractor's work is delayed pending such approval.

® 1.03.06 In the case of impaired vertical clearance above top of rail, the Railways will have the option of
installing tell-tales or other protective devices BNSF and/or UPRR deem necessary for the protection of their
respective operations. The cost of tell-tales or protective devices will be borne by the Railway electing to install

such devices.

e 1.03.07 The details of construction affecting the Railway Properties and tracks not included in the contract
plans must be submitted to the BNSF for approval with respect to the BNSF Property and UPRR for approval
with respect to the UPRR Property, before work is undertaken and this work must not be undertaken until
approved by the applicable Railway.

¢ 1.03.08 UPRR and BNSF will provide temporary grade crossings over their tracks as may be needed from time
to time to facilitate construction of the Project. A flagman will be required during use of a temporary grade
crossing. When not in use, grade crossings will be barricaded. Such crossings will not be for public use and
will be removed when construction is complete. In the event that the Contractor requires any additional
temporary grade crossings in connection with the Contractor's work on the Project, the Contractor will
coordinate with BNSF or UP, as applicable, and the Contractor shall be responsible (at its sole cost and
expense) for the installation, maintenance, protection and removal of such crossings, as well as any other
requirements of BNSF or UP in connection therewith, including without limitation, the provision of flagger

services.

* 1.03.09 Discharge, release or spill on the Railway Properties of any hazardous substances, oil, petroleum,
constituents, pollutants, contaminants, or any hazardous waste is prohibited and Contractor must immediately
notify the Project Representatives, and BNSF's Resource Operations Center at 1-800-832-5452, of any
discharge, release or spills in excess of a reportable quantity. Contractor must not allow the Railway Properties
to become a treatment, storage or transfer facility as those terms are defined in the Resource Conservation and
Recovery Act or any state analogue.

e 1.03.10 The Contractor upon completion of the work covered by this contract, must promptly remove from
the Railway Properties all of the Contractor's tools, equipment, implements and other materials, whether
brought upon said property by the Contractor or any subcontractor, employee or agent of the Contractor or of
any subcontractor, and must cause the Railway Properties to be left in a condition acceptable to the Project

Representatives.
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1.04 Contractor Roadway Worker on Track Safety Program and Safety Action Plan

* 1.04.01 Each Contractor that will perform work within 25 feet of the centerline of a track must develop and
implement a Roadway Worker Protection/On Track Safety Program and work with the Project Representatives
to develop an on track safety strategy as described in the guidelines listed in the on track safety portion of the
Safety Orientation. This Program must provide Roadway Worker protection/on track training for all employees
of the Contractor, its subcontractors, agents or invitees. This training is reinforced at the job site through job
safety briefings. Additionally, each Contractor must develop and implement the Safety Action Plan, as provided
for on the web site www.contractororientation.com, which will be made available to the Railways prior to
commencement of any work on the Railway Properties. During the performance of work, the Contractor must
audit its work activities. The Contractor must designate an on-site Project Supervisor who will serve as the
contact person for the Railways and who will maintain a copy of the Safety Action Plan, safety audits, and
Material Safety Datasheets (MSDS), at the job site.

+ [Note to Drafter: when appropriate insert e-RailSafe language as follows:

The Contractor shall have a background investigation performed on all of its employees, subcontractors and
agents who will be performing any services on the Railway Properties under the Agreement.

The background screening shall at a minimum meet the criteria defined by the e-RAILSAFE program outlined
at http://www.e-railsafe.com in addition to any other applicable regulatory requirements. The e-RAILSAFE
program uses rail industry background screening standards.

Contractor shall obtain consent from all employees screened in compliance with the e-RAILSAFE program
criteria to release completed background information to the Railways. The Contractor shall be subject to
periodic audit to ensure compliance.

The Contractor shall not permit any of its employees, subcontractors or agents to perform services on the
Railway Properties who are not approved under e-RAILSAFE program standards. BNSF, with respect to the
BNSF Property, and UPRR, with respect to the UPRR Property, shall have the right to deny entry onto their
respective premises to any of the Contractor's employees, subcontractors or agents who do not display the
authorized identification badge issued by a background screening service meeting the standards set forth for the
e-RAILSAFE program or who pose a threat, in BNSF's and/or UPRR's reasonable opinion, to the safety or
security of their respective operations.

The Contractors shall ensure its employees, subcontractors and agents are United States citizens or legally
working in this country under a work VISA.

1.05 Railway Flagger Services:

* 1.05.01 The Contractor must give the Project Representatives a minimum of thirty (30) calendar days advance
written notice when flagging services will be required so that the Project Representatives can make appropriate
arrangements (i.e., bulletin the flagger’s position). If flagging services are scheduled in advance by the
Contractor and it is subsequently determined by the Contractor and the Project Representatives that such
services are no longer necessary, the Contractor must give the Project Representatives five (5) working days
advance written notice so that appropriate arrangements can be made to abolish the position pursuant to union

requirements.

e 1.05.02 Unless determined otherwise by the Project Representatives, flaggers will be required and furnished
when the Contractor's work activities are located over, under and/or within twenty-five (25) feet measured
horizontally from centerline of the nearest track and when cranes or similar equipment positioned beyond
25-feet from the track centerline could foul the track in the event of tip over or other catastrophic occurrence,
but not limited thereto for the following conditions:

e 1.05.02a When, upon inspection by Project Representatives, other conditions warrant.
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* 1.05.02b When any excavation is performed below the bottom of tie elevation, if, in the opinion of the Project
Representatives, track or other facilities may be subject to movement or settlement.

¢« 1.05.02¢ When work in any way interferes with the safe operation of trains at timetable speeds.

* 1.05.02d When any hazard is presented to the Railways' track, communications, signal, electrical, or other
facilities either due to persons, material, equipment or blasting in the vicinity.

* 1.05.02e Special permission must be obtained from the Railways before moving heavy or cumbersome objects
or equipment which might result in making their respective tracks impassable.

* 1.05.03 Flagging services will be performed by qualified flaggers.

* 1.05.03a Flagging crew generally consists of one employee. However, additional personnel may be required to
protect the Railway Properties and operations, if deemed necessary by the Project Representatives.

¢  1.05.03b Eachtimea flagger is called, the minimum period for billing will be the eight (8) hour basic day.

¢ 1.05.03¢c The cost of flagger services provided by the Railways will be borne by the Contractor to the extent
applicable. All other costs for flagger services incurred by BNSF or UPRR shall be deemed "Project costs" as
described in that certain Construction and Maintenance Agreement for the Colton Crossing Rail Grade-
Separation Project dated June 3, 2011, by and among UPRR, BNSF and San Bernardino Associated
Governments. The estimated cost for one (1) flagger is approximately between $800.00-$1,600.00 for an eight
(8) hour basic day with time and one-half or double time for overtime, rest days and holidays. The estimated
cost for each flagger includes vacation allowance, paid holidays, railway and unemployment insurance, public
liability and property damage insurance, health and welfare benefits, vehicle, transportation, meals, lodging,
radio, equipment, supervision and other costs incidental to performing flagging services. Negotiations for
BNSF's and/or UPRR's labor or collective bargaining agreements and rate changes authorized by appropriate
Federal authorities may increase actual or estimated flagging rates. THE FLAGGING RATE IN EFFECT
AT THE TIME OF PERFORMANCE BY THE CONTRACTOR HEREUNDER WILL BE USED TO

CALCULATE THE ACTUAL COSTS OF FLAGGING PURSUANT TO THIS PARAGRAPH.

e 1.05.03d The average train traffic on this route is freight trains per 24-hour period at a timetable speed

MPH and passenger trains at a timetable speed of MPH.

1.06 Contractor General Safety Requirements

¢ 1.06.01 Work in the proximity of railway track(s) is potentially hazardous where movement of trains and
equipment can occur at any time and in any direction. All work performed by the Contractor within 25
feet of any track must be in compliance with FRA Roadway Worker Protection Regulations.

¢ 1.06.02 Before beginning any task on the Railway Properties, a thorough job safety briefing must be
conducted with all personnel involved with the task and repeated when the personnel or task changes. If
the task is within 25 feet of any track, the job briefing must include the Railways' flaggers, as applicable,
and include the procedures the Contractor will use to protect its employees, subcontractors, agents or
invitees from moving any equipment adjacent to or across any track(s).

® 1.06.03 Workers must not work within 25 feet of the centerline of any track without an on track safety
strategy approved by the Project Representatives. When authority is provided, every Contractor
employee must know: (@) who the flaggers are, and how to contact the flaggers; (b) limits of the
authority; (c) the method of communication to stop and resume work; and (d) location of the designated
places of safety. Persons or equipment entering flag/work limits that were not previously job briefed,
must notify a flagger immediately, and be given a job briefing when working within 25 feet of the center

line of track.
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¢ 1.06.04 When the Contractor employees are required to work on the Railway Properties after normal
working hours or on weekends, the Project Representatives must be given written notice. A minimum of
two employees must be present at all times.

e 1.06.05 Any employees, agents or invitees of the Contractor or its subcontractors under suspicion of being
under the influence of drugs or alcohol, or in the possession of same, will be removed from the Railway
Properties and subsequently released to the custody of a representative of the Contractor's management team.
Future access to the Railway Properties by that employee will be denied.

e 1.06.06 Any damage to the Railway Properties, or any hazard noticed on passing trains must be reported
immediately to the Project Representatives. Any vehicle or machine which may come in contact with track,
signal equipment, or structure (bridge) and could result in a train derailment must be reported immediately to
the Project Representatives and BNSF's Resource Operations Center at 1-800-832-5452. Local emergency
numbers are to be obtained from the Project Representatives prior to the start of any work and must be posted at

the job site.

e 1.06.07 For safety reasons, all persons are prohibited from having pocket knives, firearms or other deadly
weapons in their possession while working on the Railway Properties.

e 1.06.08 All personnel protective equipment ("PPE") used on the Railway Properties must meet applicable
OSHA and ANSI specifications. Current PPE requirements are listed on the web site,
www.contractororientation.com, however, a partial list of the requirements include: (a) safety glasses with
permanently affixed side shields (no yellow lenses); (b) hard hats; (c) safety shoe with: hardened toes,
above-the-ankle lace-up and a defined heel; and (d) high visibility retro-reflective work wear. The Project
Representatives are to be contacted regarding local specifications for meeting requirements relating to hi-
visability work wear. Hearing protection, fall protection, gloves, and respirators must be worn as required by
State and Federal regulations. (NOTE — Should there be a discrepancy between the information contained
on the web site and the information in this paragraph, the web site will govern.)

s  1.06.09 THE CONTRACTOR MUST NOT PILE OR STORE ANY MATERIALS, MACHINERY OR
EQUIPMENT CLOSER THAN 25'-0" TO THE CENTER LINE OF THE NEAREST TRACK.
MATERIALS, MACHINERY OR EQUIPMENT MUST NOT BE STORED OR LEFT WITHIN 250
FEET OF ANY HIGHWAY/RAIL AT-GRADE CROSSINGS OR TEMPORARY CONSTRUCTION
CROSSING, WHERE STORAGE OF THE SAME WILL OBSTRUCT THE VIEW OF A TRAIN
APPROACHING THE CROSSING. PRIOR TO BEGINNING WORK, THE CONTRACTOR MUST
ESTABLISH A STORAGE AREA WITH CONCURRENCE OF THE PROJECT

REPRESENTATIVES.

e 1.06.10 Machines or vehicles must not be left unattended with the engine running. Parked machines or
equipment must be in gear with brakes set and if equipped with blade, pan or bucket, they must be lowered to
the ground. All machinery and equipment left unattended on the Railway Properties must be left inoperable and
secured against movement. (See internet Engineering Contractor Safety Orientation program for more detailed

specifications)

e 1.06.11 Workers must not create and leave any conditions at the work site that would interfere with water
drainage. Any work performed over water must meet all Federal, State and Local regulations.

e 1.06.12 All power line wires must be considered dangerous and of high voltage unless informed to the contrary
by proper authority. For all power lines the minimum clearance between the lines and any part of the
equipment or load must be; 200 KV or below - 15 feet; 200 to 350 KV - 20 feet; 350 to 500 KV - 25 feet; 500
to 750 KV - 35 feet; and 750 to 1000 KV - 45 feet. If capacity of the line is not known, a minimum clearance of
45 feet must be maintained. A person must be designated to observe clearance of the equipment and give a
timely warning for all operations where it is difficult for an operator to maintain the desired clearance by visual

means.

1.07 Excavation
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* 1.07.01 Before excavating, the Contractor must determine whether any underground pipe lines, electric wires,
or cables, including fiber optic cable systems are present and located within the Project work area. The
Contractor must determine whether excavation on the Railway Properties could cause damage to buried cables
resulting in delay to the Railways' traffic and disruption of service to users. Delays and disruptions to service
may cause business interruptions involving loss of revenue and profits. Before commencing excavation, the
Contractor must contact the Project Representatives. All underground and overhead wires will be considered
HIGH VOLTAGE and dangerous until verified with the company having ownership of the line. It is the
Contractor’s responsibility to notify any other companies that have underground utilities in the area and
arrange for the location of all underground utilities before excavating.

¢ 1.07.02 The Contractor must cease all work and notify BNSF with respect to BNSF Property and UPRR with
respect to UPRR Property immediately before continuing excavation in the area if obstructions are encountered
which do not appear on drawings. If the obstruction is a utility and the owner of the utility can be identified,
then the Contractor must also notify the owner immediately. If there is any doubt about the location of
underground cables or lines of any kind, no work must be performed until the exact location has been
determined. There will be no exceptions to these instructions. ©

¢ 1.07.03 All excavations must be conducted in compliance with applicable OSHA regulations and, regardless of
depth, must be shored where there is any danger to tracks, structures or personnel.

s 1.07.04 Any excavations, holes or trenches on the Railway Properties must be covered, guarded and/or
protected when not being worked on. When leaving work site areas at night and over weekends, the areas must
be secured and left in a condition that will ensure that the Railways' employees and other personnel who may be
working or passing through the area are protected from all hazards. All excavations must be back filled as soon

as possible.

1.08 Hazardous Waste, Substances and Material Reporting

e 1.08.01 If the Contractor discovers any hazardous waste, hazardous substance, petroleum or other deleterious
material, including but not limited to any non-containerized commodity or material, on or adjacent to the
Railway Properties, in or near any surface water, swamp, wetlands or waterways, while performing any work
under this Agreement, the Contractor must immediately: (a) notify the Project Representatives; (b) notify
BNSF's Resource Operations Center at 1-800-832-5452; (c) take safeguards necessary to protect its employees,
subcontractors, agents and/or third parties; and (d) exercise due care with respect to the release, including the
taking of any appropriate measure to minimize the impact of such release.

1.09 Personal Injury Reporting

» 1.09.01 The Railways are required to report certain injuries as a part of compliance with Federal Railroad
Administration (FRA) reporting requirements. Any personal injury sustained by an employee of the Contractor,
subcontractor or the Contractor's invitees while on the Railway Properties must be reported immediately to the
Project Representatives. The Non-Employee Personal Injury Data Collection Form contained herein is to be
completed and sent by fax to the Project Representatives (and a copy of the form should also be faxed to BNSF
at 1-817-352-7595) no later than the close of shift on the date of the injury.
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NON-EMPLOYEE PERSONAL INJURY DATA COLLECTION

INFORMATION REQUIRED TO BE COLLECTED PURSUANT TO FEDERAL REGULATION. IT SHOULD
BE USED FOR COMPLIANCE WITH FEDERAL REGULATIONS ONLY AND IS NOT INTENDED TO

PRESUME ACCEPTANCE OF RESPONSIBILITY OR LIABILITY.

1.

County:

Accident City/5St 2. Date:
3. Temperature:

(if non-Railway location)

11. Description of Accident (To include location, action, result, etc.):

13.

4.

15.

16.

17.

. (a) Injury:

. Social Security #
. Name (last, first, mi)

. Address: Street: City:

Time:
4, Weather

Zip:

. Date of Birth: and/or Age

(i.e. (a) Laceration (b) Hand)

. Treatment:

? First Aid Only
? Required Medical Treatment
?  Other Medical Treatment

Dr. Name

Dr. Address:

Street: City:

Gender:
(if available)

(b) Body Part:

30. Date:

St:

Zip:

Hospital Name:

Hospital Address:

Street: City:

St:

Zip:

Diagnosis:
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Project Approval / '
Environmental
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Exhibit G

Funding Plan (costs in millions of dollars)

State
STIP

$3.7

State
TCIF

Union
Pacific BNSFV

Local
Funds

$0

TOTAL
$3.7

1.8%

Plans, Specifications
and Estimates

$10.9 $0.7

$0

$11.6

5.8%

Right-of-Way (Capital
and Support)

$4.9

$19.3 -

$0

$26.7

13.2%

Construction (Capital
and Support)

TOTAL |

$28.9

$33.8

$3.7

$91.3

$30.5| $11.8

6.2% |

$0

$160.0

79.2%

| 100.0%

Due to rounding, the total amount may deviate slightly flom the actual total. The figures provided in this table reflect estimates of the costs of the
various components of the Project. These figures are provided forplanning purposes only and are not meant to limit how funds from a specific
source may be used on the Project or how the total funding may be allocated among the various costs.

Notes:

e Estimated construction costs are in 2012 dollars
e TCIF funds and Railroad funding subject to receipt of TIGER funding and terms of this

memorandum

¢ BNSF and Union Pacific’s contribution can be offset by other grants they receive, as long as
with the addition of the grant funds the ratio of funds on the Project is still in compliance
with the TCIF requirements.

¢ BNSF will contribute the full amount of its $12.5 million commitment without respect to the
percentage of the Project costs that this amount represents or any savings that may be
achieved if the actual cost of constructing the Project is less than the estimated costs.
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1.1

1.4

1.5

2.1

CALIFORNIA TRANSPORTATION COMMISSION

Adoption of Program Guidelines for the
Trade Corridors Improvement Fund (TCIF)

RESOLUTION TCIF-G-0708-001

WHEREAS the Highway Safety, Traffic Reduction, Air Quality, and Port
Security Bond Act of 2006 was approved by voters as Proposition 1B on
November 7, 2006, and

WHEREAS the Bond Act provided that $2 billion to be transferred to the Trade
Corridors Improvement Fund (TCIF) for allocation by the California
Transportation Commission, upon appropriation in the annual Budget Act by the
Legislature, for infrastructure improvements@along corridors that have a high
volume of freight movement, and

WHEREAS the TCIF program is subject to the provisions of Government Code
Section 8879.23(c)(1), as added by Proposition 1B, and to Section 8879.50, as
enacted through implementing legislation in 2007 (SB 88 and AB 193)
designating the Commission as the administrative agency responsible for
programming TCIF and the agency authorized to adopt guidelines for the
program, and

WHEREAS a draft of proposed TCIF guidelines prepared by Commission staff
was made available to the Department of Transportation and regional agencies on
November 6, 2007, and the Commission heard cormment on that draft at its
November 7, 2007 meeting, and

WHEREAS Commission staff prepared revisions to the draft TCIF guidelines,
responding to comments received at the November 7, 2007 meeting, and
subsequently

NOW THEREFORE BE IT RESOLVED that the Commission adopts the
attached TCIF program guidelines as amended on November 27,2007, and

BEIT FURTHER RESOLVED that these guidelines are to identify the
Commission’s policy and expectations for the TCIF program and thus to provide
guidance to the Department, regional agencies and project applicants and
proponents in carrying out their responsibilities under this program, and

BE IT FURTHER RESOLVED that these guidelines do not preclude any project
nomination or any project selection that is consistent with the Bond Act, and

BE IT FURTHER RESOLVED that the Commission directs staff to post these
guidelines on the Commission’s website and requests that the Department assist
Commission staff in making copies available to regional agencies and project
applicants and proponents.

Attachment
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CALIFORNIA TRANSPORTATION COMMISSION
Trade Corridors Improvement Fund (TCIF) Program Guidelines

Adopted November 27, 2007

General Program Policy

1.

C11217-Exhibit H

Authority and purpose of guidelines. The Highway Safety, Traffic Reduction, Air
Quality, and Port Security Bond Act of 2006, approved by the voters as Proposition 1B
on November 7, 2006, provided for $2 billion to be transferred to the Trade Corridors
Improvement Fund (TCIF) for infrastructure improvements along corridors that have a
high volume of freight movement. The funds are available, upon appropriation by the
Legislature, for allocation by the California Transportation Commission.

The TCIF program is subject to the provisions of Govemment Code Section
8879.23(c)(1), as added by Proposition 1B, and to Section 8879.50, as enacted through
implementing legislation in 2007 (SB 88 and AB 193). The implementing legislation
designated the Commission as the administrative agency responsible for programming
TCIF and the agency authorized to adopt guidelines for the program.

The purpose of these guidelines is to identify the Commission’s policy and expectations
for the TCIF program and thus to provide guidance to the Department of Transportation
{Caltrans), regional agencies, and project applicants and proponents in carrying out their
responsibilities under the program. These guidelines are not intended to preclude any
project nomination or any project selection that is consistent with the Bond Act.

Statutory program eligibility. Proposition 1B calls for the Commission to determine
corridor and project eligibility, consulting:

e the goods movement action plan (GMAP) submitted to the Commission by the
Secretary of the Business, Transportation and Housing Agency and the Secretary for
Environmental Protection;

¢ trade infrastructure and goods movement plans adopted by regional transportation
planning agencies;
adopted regional transportation plans required by state and federal law; and

e the statewide port master plans prepared by the California Marine and Intermodal
Transportation System Advisory Council (Cal-MITSAC).

Under Proposition 1B, eligible projects may include, but are not limited to:

highway capacity improvements,

freight rail system improvements,

port capacity and efficiency projects,

truck corridor improvements,

improvements that maximize state access to federal border infrastructure funds, and
airport ground access improvements.

® & & & © @
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Statutory programming mandates.  Proposition 1B mandates that the Commission
nrogram and allocate TCIF in a manner that:

addresses the state’s most urgent needs,

balances the demands of various ports,

provides reasonable geographic balance between regions, and

places emphasis on projects that improve trade corridor mobility while reducing
emissions of diesel particulate and other pollutant emissions.

% @ @ @

The Commission is also mandated to consider the following factors:

s Velocity: the speed by which large cargo would travel from the port through the
distribution system.

e Throughput: the volume of cargo that would move from the port through the
distribution system.

o Reliability: a reasonably consistent and predictable cargo travel time between points
on any given day or time.

o Congestion reduction: the reduction in recurrent daily hours of delay to be achieved.

Statutory _mandate for supplemental funding.  Proposition 1B mandates that the
Commission allocate TCIF to projects that have identified and committed supplemental
funding from appropriate local, federal, or private sources. The Commission is to
determine the appropriate amount of supplemental funding for each project based on a
project-by-project review and an assessment of the project’s benefit to the state and the
program. Except for border access improvements receiving federal border infrastructure
funding, the supplemental funding shall be at least equal to the TCIF contribution, and
the Commission may give funding priority to projects with higher levels of committed
supplemental funding.

Program Schedule. The Commission intends to implement the TCIF program on the
following schedule:

CTC adopts TCIF guidelines November 27, 2007

TCIF project nominations due January 17, 2008

Hearings Week of February 18, 2008
CTC issues staff recommendations March 13, 2008

CTC adopts the initial TCIF program of projects April 10, 2008

Project Nominations

6.
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Eligible applicants and projects. The Commission will accept project nominations from
Caltrans, regional agencies, and other public agencies, including counties, cities, and port
authorities. Project proposals from railroads or other private entities should be submitted
by a public agency sponsor. A nomination may identify an entity other than the
nominating agency to be the project implementing agency. The implementing agency is
the agency responsible for carrying out the work and completing the project.
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After consulting the GMAP, Cal-MITSAC and regional transportation plans, the
Commission has determined that the following corridors have a high volume of freight
movement and are eligible for funding under this program:

Bay Area Corridor

Central Valley Corridor

Los Angeles/Inland Empire Corridor
San Diego/Border Corridor

@

@

@

@

The Commission acknowledges that other regions of the state may have goods mevement
infrastructure needs along corridors that have a high volume of freight movement that
would be eligible for funding through the TCIF. The Commission would anticipate those
regions would nominate their projects for consideration.

Under statute, the applicant agency must provide a project funding plan through
construction that demonstrates that the supplemental funding in the plan (local, federal or
private sources) is reasonably expected to be available and sufficient to complete the
project. The Commission expects that TCIF project funding will be limited to the costs

of construction.

The investment of public funding must be tied to public benefit as demonstrated through
a public/private benefit assessment. TCIF should not supplant revenues otherwise
available through existing private sector revenue streams.

The useful life of a TCIF project shall not be less than the required useful life for capital
assets pursuant to the State General Obligation Bond Law, specifically subdivision (a) of
Section 16727 of the Government Code. That section generally requires that projects
have an expected useful life of 15 years or more.

Project nominations. Project nominations and their supporting documentation will form
the primary basis for the Commission’s TCIF program of projects. Each project
nomination should include:

e A cover letter with signature authorizing and approving the nomination.

° A programming request form (Appendix A) together with a map of the project
location that describes the project scope, useful life, cost, funding plan, delivery
milestones, and major project benefits. Cost estimates should be escalated to the year
of proposed implementation. The project delivery milestones should include the start
and completion dates for environmental clearance, land acquisition, design,
construction bid award, construction completion, and project closeout.

e A brief narrative that provides:
o Project background and a purpose and need statement.

o A concise description of the project scope and anticipated benefits (outcomes
and outputs) proposed for TCIF funding.
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o A specific description of non-TCIF funding (source and amount) to be applied
to the project and the basis for concluding that the non-TCIF funding is
expected to be available.

o A description of the project delivery plan, including a description of the
known risks that could impact the successtul implementation of the project
and a description of the response plan for the known risks. The risks
considered should include, but not be limited to, risks associated with
deliverability and engineering issues, community involvement, and funding
commitments.

o A description of the transportation corridor and the function of the proposed
project within the corridor.

o A description and quantification of improvements in trade corridor mobility,
including measures of velocity, throughput, reliability and congestion
reduction for freight movement in the corridor.

o A description and quantification of the local and corridor effects of the project
on diesel particulate and other pollutant emissions.

o A description of the corridor plan or other coordinated management strategy
being implemented by the applicant agency and other jurisdictions within the
corridor to preserve corridor mobility.

Documentation supporting the benefits and cost estimates cited in the nomination.
This should be no more than 10 pages in length, citing or excerpting, as appropriate,
the project study report, environmental document, regional transportation plan, and
other studies that provide quantitative measures of the project’s costs and benefits,
including both trade corridor mobility benefits and emission reduction benefits.
Where investment of TCIF is proposed to improve private infrastructure, this
documentation should include an assessment of public and private benefits to show
that the share of public benefit is commensurate with the share of public funding.

Documentation for rail investments that acknowledges and describes how the private
railroads, regional-agencies and appropriate state agencies will come to agreement on
public and private investment levels and resulting benefits.

Documentation supporting the availability of supplemental funding identified as part
of the project funding plan. Local, federal or private funds to be expended after the
adoption of the project into the TCIF program may be used for the 1:1 funding match,
with the exception of Grade Separation projects where non-state funds expended
since the approval of Proposition 1B may be counted for the match. The project
funding plan may include other state funds but those funds may not be counted for the
match. For these purposes SHOPP, STIP and TCRP are state funds which are not
eligible for match, local gas tax subvention funds, and user fees will be treated as
local funds, and Section 190 Grade Separation Fund revenues, RSTP and CMAQ are
regarded as federal funds.
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Submittal of project nominations. For the initial TCIF program of projects, the
Commission will consider only projects for which a nomination and supporting
documentation are received in the Commission office by (date to be determined), in hard
copy. A nomination from a regional agency or port authority will include the signature of
the Chief Executive Officer or other authorized officer of the agency. A nomination from
Caltrans will include the signature of the Director of Transportation or a person
authorized by the Director to submit the nomination. A nomination from a city, county,
or other public agency will include the signature from an officer authorized by the city
council, board of supervisors, or other agency board. Where the project is to be
implemented by an agency other than the nominating agency, the nomination will also
include the signature of the Chief Executive Officer or other authorized officer of the
implementing agency.

The Commission requests that each project nomination include five copies of the cover
Jetter, the project fact sheet, and the narrative description, together with two copies of all
supporting documentation. All nomination materials should be addressed or delivered to:

John Barna, Executive Director
California Transportation Commission
Mail Station 52, Room 2222

1120 N Street

Sacramento, CA 95814

Proiect Selection and Programming

9.

10.

C11217-Exhibit H

Program of projects based on nominations. The Commission will develop its TCIF
program of projects primarily on the basis of the nominations received by the nomination
due date.

Project nomination scoring. The Commission staff will screen and evaluate project
nominations according to the following screening and evaluation criteria. The
Commission will take into consideration the methods by which the corridor agencies
have determined the relative priority of their nominations.

Screening Criteria: Screening criteria determine whether the nomination is evaluated
further.

1. Eligibility:

e Project is included in GMAP, Cal-MITSAC, trade infrastructure and goods
movement plans adopted by regional transportation planning agencies, or
an adopted regional transportation plan

e Project can demonstrate a 1:1 funding match (local, federal or private
funds)
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2. Deliverability: Project will begin construction by December 31 , 2013

particulates and other pollutants

3. Air Quality: Project contributes (o corridor or air basin emission reduction of

trade value, and preserve/create jobs

4. Economic/Jobs Grewth: Project will stimulate economic activity, enhance

Evaluation Criteria: Evaluation criteria are outcome oriented and customizable to
each corridor. Evaluation criteria are grouped into three categories. The Commission
may give priority to projects with higher levels of committed supplemental funding.

1. Freight System (Goods Movement) Factors:

through capacity expansion or operational efficiency

o Throughput: Project provides for increased volume of freight traffic

distribution system

o Velocity: Project increases the speed of freight traffic moving through the

time

o Reliability: Project reduces the variability and unpredictability of travel

2. 'Transportation System (Priorities) Factors:

traffic

o Safety: Project increases the safety of the public, industry workers, and

the system and improves access to freight facilities

e Congestion Reduction/Mitigation: Project reduces daily hours of delay on

bottlenecks where forecasts of freight traffic growth rates indicate
infrastructure or system needs are inadequate to meet demand

e Key Transportation Bottleneck Relief: Project relieves key freight system

vehicle miles/hour traveled (VMT/VHT)

e Multi-modal Strategy: Project employs or supports multi-modal strategies
to increase port and transportation system throughput while reducing truck

national trade corridor needs

e Interregional Benefits: Project links regions/corridors to serve statewide or

3. Community Impact Factors:

particulate, CO2, NOx, and other pollutants.

¢ Air Quality Impact: Project reduces local and regional emissions of diesel

communities (noise, localized congestions, safety, etc.)

e Community Impact Mitigation: Project reduces negative impacts on

enhances trade value, and preserves/creates jobs

e Economic/Jobs Growth: Project stimulates local econemic activity,

Where a project is proposed to improve private infrastructure, the Commission’s

evaluation will examine the public/private benefit assessment of the project.
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Program adoption. The Commission recognizes that statewide goods movement needs
far exceed the amount that Proposition 1B authorizes for the T CIF program, that other
sources of funding may and should be explored for meeting those needs, and that delivery
challenges may limit the funding of identified projects by December 2013. The
Commission also supports the funding strategy proposed by Caltrans and the corridor
agencies to increase TCIF funding by approximately $500 million from the State
Highway Account (SHA) to fund state-level priorities that are critical to goods
movement. Additionally, the Commission anticipates that it will initially program about
20% more than the resulting $2.5 billion available from the T CIF and the SHA. This
overprogramming assumes that new revenue sources (additional federal funding, user
fees, tolls, etc.) will become available and will be dedicated to funding the adopted
program. The Commission anticipates reviewing the programming and delivery status of
all projects in 2010 on a schedule coordinated with development of the 2010 STIP. The
Commission may also adopt amendments to the program to recognize the availability of
other funds or changes in project delivery. The Commission may, if it finds it necessary
or appropriate, advise potential applicants to submit new or revised nominations.

Corridor-based programming targets. The Commission supports a corridor-based
programming approach to the TCIF, which recognizes and complements the goods
movement planning work already done within the major trade corridors. The
Commission also recognizes and supports the key role that the state has to play in project
identification and supports integrating statewide goods movement priorities into the
corridor approach.

To promote this corridor-based approach, the Commission has developed the following
geographic programming ranges, in consultation with the Department and corridor
regional agencies. The targets are neither minimums nor maximums. They do not
constrain what any agency may propose or what the Commission may approve for
programming and allocation within any particular corridor.

TCIF Corridor Programming Ranges
(Range, in $ millions)

Los Angeles/Inland Empire Corridor 81500 §1,700
San Diego/International Border Comridor 250 400
San Francisco Bay/Central Valley Corridor 640 840
Other Corridors i} 60 80
_Administration Fees 40 40 |
Total $2.490 $3,060 |
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Project baseline agreements. Within three months after the adoption of a project into the
TCIF program of projects, the Commission, Caltrans and the implementing agency,
together with the regional agency and any entity committed to providing supplemental
funding for the project, will execute a project baseline agreement, which will set forth the
project scope, benefits, delivery schedule, and the project budget and funding plan. The
funding plan will identify the source of supplemental funding. For investments in rail
projects, the Commission expects a memorandum of understanding to be in place by the
time of execution of the project baseline agreements between the private railroads,
appropriate regional agencies, and appropriate state agencies that details how and when
public and private funding would be made available. In addition, the Commission
expects the memorandum of understanding would stipulate what public benefits (i.e.,
additional passenger rail capacity and investments in grade separations) would accrue to
the affected regions and by when those benefits would be realized. The Commission may
delete a project for which no project baseline agreement is executed, and the Commission
will not consider approval of a project allocation prior to the execution of a project
baseline agreement.

Quarterly delivery reports: As a part of the project baseline agreement, the Commission
will require the implementing agency to submit quarterly reports on the activities and
progress made toward implementation of the project, including those project
development activities taking place prior to a TCIF allocation and including the
commitment status of supplemental funding identified in the project baseline agreement.

As mandated by Government Code Section 8879.50, the Commission shall forward these
reports, on a semiannual basis, to the Department of Finance. The purpose of the reports
is to ensure that the project is being executed in a timely fashion and is within the scope
and budget identified when the decision was made to fund the project. If it is anticipated
that project costs will exceed the approved project budget, the implementing agency will
provide a plan to the Commission for achieving the benefits of the project by either
downscoping the project to remain within budget or by identifying an alternative funding
source to meet the cost increase. The Commission may either approve the corrective plan
or direct the implementing agency to modify its plan. Where a project allocation has not
yet been made, the Commission may amend the program of projects to delete the project.

Amendments to program of projects. The Commission may approve an amendment of
the TCIF program in conjunction with its review of a project corrective plan as described
in Section 14. The implementing agency may also request and the Commission may
approve an amendment of the program at any time. An amendment need only appear on
the agenda published 10 days in advance of the Commission meeting. It does not require
the 30-day notice that applies to a STIP amendment.

Allocations from the TCIF. The Commission will consider the allocation of funds from
the TCIF for a project or project component when it receives an allocation request and
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recommendation from Caltrans, in the same manner as for the STIP. The
recommendation will include a determination of the availability of appropriated TCIF
and the availability of all identified and committed supplemental funding. The
Commission will approve the allocation if the funds are available, the allocation is
necessary to implement the project as included in the adopted TCIF program, and the
project has the required environmental clearance.

Final delivery report. Within six months of the project becoming operable, the
implementing agency will provide a final delivery report to the Commission on the scope
of the completed project, its final costs as compared to the approved project budget, its
duration as compared to the project schedule in the project baseline agreement, and
performance outcomes derived from the project as compared to those described in the
project baseline agreement. The Commission shall forward this report to the Department
of Finance as required by Government Code Section 8879.50.

The implementing agency will also provide a supplement to the final delivery report at
the completion of the project to reflect final project expenditures at the conclusion of all
project activities. For the purpose of this section, a project becomes operable at the end
of the construction phase when the construction contract is accepted. Project completion
occurs at the conclusion of all remaining project activities, after acceptance of the
construction contract.

Audit of project expenditures and outcomes. The Department of Transportation will
ensure that project expenditures and outcomes are audited. For each TCIF project, the
Commission expects the Department to provide a semi-final audit report within 6 months
after the final delivery report, and a final audit report within 6 months after the final
delivery report supplement. The Commission may also require interim audits at any time
during the performance of the project.

Audits will be performed in accordance with Generally Accepted Government Auditing
Standards promulgated by the United States Government Accountability Office. Audits
will provide a finding on the following:

e Whether project costs incurred and reimbursed are in compliance with the executed
project baseline agreement or approved amendments thereof; state and federal laws
and regulations; contract provisions; and Commission guidelines.

e Whether project deliverables and outcomes are consistent with the project scope,
schedule and benefits described in the executed project baseline agreement or
approved amendments thereof,



STATE OF CALIFORNIA e DEPARTMENT OF TRANSPORTATION
PROJECT PROGRAMMING REQUEST

DTP-0001 (REV. 2/10) General Instructions
[ New Project ] Amendment (Existing Project) _ _ _ Date:|  10/13/10
Caltrans District] =~ EA PPNO MPOID ~_TCRP No.
75 47700K 01 5OD SCAG
_ County | Route/Corridor | PM Bk |[PM Ahd| — Project Sponsor/Lead Agency
SBD 10 R21.8 | R23.5 San Bernardino Associated Governments (SANBAG)
MPO | Element
SCAG RAIL
~ Project Mgr/Contact | Phone St E-mail Address
Garry Cohoe 909-884-8276 geohoe@sanbag.ca.gov
Project Title i : '

Colton Crossing RR-Grade Seperatlon

Location, Project Limits, Description, Scope of Work, Legislative Description

(TCIF #79): Construct grade separation struction to elevate two UPRR mainline tracks which currently cross
two BNSF mainline tracks ar grade in Colton, California to eliminate east west train delay casued by north
south train traffic or vice versa

Component |  Implementing Agency | Reimbursements |
PA&ED SANBAG
PS&E SANBAG

Right of Way BNSF

Construction BNSF

Legislative Districts

Assembly:|62 ' [ Senate: [32

Congressional:|42

Purpose and Need

Eliminate a bottleneck in the reglonal rail network that exists where BNSP mainlines cross UPRR mainlines in
the City of Colton, otherwise known as the Colton Crossing. The specific project objectives include improving
regional rail mobility and efficiency by eliminating the conflicting train movements at the crossing, discouraging
a shift in goods movement from rail to truck because of conflicting train movements that cause delays and
inefficiencies in rail traffic through the Colton Crossing, thus reducing the congestions impact that truck traffic
has on the region's roads and freeways and facilitating regional passenger rail service by minimizing delays at

the Crossing, thus i lmprovmg the operation and efﬁclency of passenger rall servuce
Project Benefits ‘

The project will proﬂde capamty for future freight rail traffic increases, minimize air and noise impacts created
by train delays and waiting, improve safety, reduce travel time, and improve access of NAFTA rail freight traffic
to and from Mexico, So California and the Ports of LA and LB

Project Milestone ; o e AR ~ | Existing Proposed
Project Study Report Approved 12/31/05
Begin Environmental (PA&ED) Phase 01/01/07 |
Circulate Draft Environmental Document |Document Type |[ND/FONS! [11/01/10

Draft Project Report 06/29/10

End Environmental Phase (PA&ED Milestone) 02/01/11

Begin Design (PS&E) Phase 06/01/10

End Design Phase (Ready to List for Advertisement Milestone) 06/21/11

Begin Right of Way Phase 02/01/11

End Right of Way Phase (Right of Way Certification Milestone) 06/01/11

Begin Construction Phase (Contract Award Milestone) 09/27/11

End Construction Phase (Construction Contract Acceptance Milestone) 03/31/14

Begin Closeout Phase 03/31114 |

End Closeout Phase (Closeout Report) 12/31/14

ADA Notice For individuals with sensory disabilities, this document is available in alternate formats. For information call (91 B) 654-6410 or TDD
{916) 654-3880 or write Records and Forms Management, 1120 N Street, MS-89, Sacramento. CA 95814.




STATE OF CALIFORNIA » DEPARTMENT OF TRANSPORTATION

PROJECT PROGRAMMING REQUEST
DTP-0001 (REV. 2/10) Date: 10/13/10

County CT District PPNO TCRP Project No. EA

SBD 75 0150D 47700K

Project Title:_lCo!lon Crossing RR-Grade Seperation

Existing Total Project Cost
Component Prior 10/11 11112 12113 13/14 14115 15/16+ Total Implementing Agency

E&P (PA&ED) 3,689 3,689|SANBAG

PS&E 9,740 ' 9,740|SANBAG
RW SUP (CT)

CON SUP (CT)

RW 1,082 1,082|BNSF

CON 183,789 183,789|BNSF

TOTAL 13,429 1,082 183,789 198,300

Proposed Total Project Cost

E&P (PAGED) 3,689 3,689
PS&E | 11600 11,600
RAW SUP (CT)

CON SUP (CT)
RAW 26,700 26,700
CON 160,005 160,005
TOTAL 15,289 186,705 201,994

Fund No. 1: |State Bond - Trade Corridor Program (TCIF) Program Code
Existing Funding 20.XX.723.000

Component Prior 10/11 11112 12113 13/14 14115 15/16+ Total ~ Funding Agency
E&P (PARED) .

PS.E
R SUP(ET]

CON SUP (CT)

CON 97,305 97,305
TOTAL ; 97,305 97,305

Proposed Funding Notes

ESP (PASED) |

PS3E
RMW SUP (CT)

CON SUP (CT)

CON i | 91,305 N 91,305
TOTAL 91,305 ' 91,305

Fund No. 2: |IIP - Public Transportation Account (PTA) Program Code

Existing Funding 30.20.020.721

Component Prior 10/11 11/12 12/13 13/14 14/15 15/16+ Total Funding Agency
E&P (PAZED) | 3,689 : 3,689|Caltrans

PS&E $2189 PAED voted 10/12/06
RMW SUP (ET)_ $1500 PAED voted 09/05/07

CON SUP (CT)
[rw
CON
TOTAL 3,689 3,689

Proposed Funding Notes

E&P (PASED) 3,689 T | 3689
PSS&E

RMW SUP (CT)
CON SUP (CT)
CON_
TOTAL 3,689 3,689

10f2



STATE OF CALIFORNIA « DEPARTMENT OF TRANSPORTATION

PROJECT PROGRAMMING REQUEST
DTP-0001 (REV. 2/10)

Date:

County

CT District

PPNO

TCRP Project No.

EA

SBD

75

0150D

47700K

Project Title: 1Collon Crossing RR-Grade Seperation

Fund No. 3;

|Local Funds - Private Funds (PVT)

Program Code

Existing Funding

LOCAL FUNDS

Component

Prior

10/11

11112 12/13

13/14

14/15

15/16+

Total

Funding Agency

E&P (PA&ED)

PS&E

9,740

9,740

Rig SUEACT)
EON U (CT)

a0
CON

1,082

1,082

86,484

86,484

TOTAL

1,082

86,484

97,306

Proposed Funding

Notes

E&P (PA&ED)
PS&E
RW SUP (CT)
con sup ()
RW

19,300

CON

30,500

10,900

19,300

30,500

TOTAL

10,900

49,800

60,700

UP Railroads

Fund No, 4:

[BNSF

Program Code

Existing Funding

Compaonent

Prior

10/11

11/12 1213

13/14

14/15

15/16+

Total

Funding Agency

E&P (PA&ED)

BNSF

PS&E
R/ SUP (CT)

CON SUP (CT)

RW

CON

TOTAL

Proposed Funding

Notes

E&P (PAXED)

PS&E

R/W SUP (CT) |

80

700

RW
CON

2200
9,300

2,500

9,300

TOTAL

700

11,800

12,500

BNSF

Fund No. 5:

|ARRA TIGER

Program Code

Existing Funding

Component

Prior

10/11

11/12 12113

13/14

14/15

15/16+

Total

Funding Agency

E&P (PASED)

PS&E

R/W SUP (CT)

|consup (€T)

[rov

CON

TOTAL

Proposed Funding

Notes

E&P (PARED)

FEBE
RW SUP (CT)

RW
CON

comsUPial) |

" 4,900|

4,900

28,900

28,900

TOTAL

33,800(

ARRA TIGER

33,800

20f2
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SANBAG Contract No. C11 187
by and between Caltrans and SANBAG
for Master Agreement for State Funded Projects

FOR ACCOUNTING PURPOSES ONL
‘[] Payable Vendor Contract # "R‘aeﬁgf;}w o ET M(')»r:ivginaf ]
<] Receivable | Vendor ID CALTRANS [Jves % [ ] No } [] Amendment

Notes: This is a State Master Agreement for State Funded Project (specific dollar amount will be
according to each Program Supplement Agreement)

Original Contract: $ Previous Amendments $
Previous Amendments 5
Contingency / Allowance Total:

Contingency / Allowance Current Amendment: $

Amount $ Current Amendment Contingency / Allowance: $__

Contingency Amount requires specific authorization by Task Manager prior to release,

Contract TOTAL » f $_0

*“ Funding sources remain as stated on this document unless and until amended by proper authority. Funding sources

are those which are ultimately responsible for the expenditure.
Yinclude funding allocation for the original contract or the amendment
S 2 TS amendment |

Main Level Level 2 | Cost Codes Grant 1D/ r;‘:undmg Sources/ Amounts
Task/ Object Supplement | Fund Type g"_' &?:‘;;‘;“ Total
Project (Measure I, STP, CMAQ, etc.} Amndmnt Amt
— $
— — $__
— — $___
Original Board Approved Contract Date: Contract Start: f Contract End:
New Amend. Approval {Board) Date: Amend. Start: ! Amend. End:

Allocate the Total Contract Amount or Current Amendment amount between Approved Budget
Authority in the current year and Future Fiscal Year(s) Unbudgeted Obligation.

Approved Budget Fiscal Year: Future Fiscal Year(s) —
Authority » $ 0 Unbudgeted Obligation » $_0

[J Budget authority for this contract currently exists in Task No. (C-Task may be used here.).
JA budget amendment is required. A Budget Amendment Request is attached.

CONTRACT MANAGEMENT

Check all applicable boxes:
I Intergovernmental ["1 Private [_1 Federal Funds B State/Local Funds
L[] Disadvantaged Business Enterprise (DBE) [J Underutilized DBE (UDBE)

tf ask Manager. | Contract Manager: Philip Chy——" 7

e L 2, WT 3/,
Task M er i% Date Con Manageréigrﬁture ~ Datd
W i zo,,é

Chief Financial Officer Signature Date

c11187
Finance will not process any payments without budget authority and properly executed contracts.
Form 28 10/10 Contract Summary Sheet

C11217-Exhibit |



MASTER AGREEMENT
ADMINISTERING AGENCY-STATE ACREEMENT FOR
STATE-FUNDED PROJECTS

08 San Bernardino Associated Governments

District Administering Agency

Agreemant Mo, 10278

This AGREEMENT, is entered into effective this e day of 20, by and
belween the San Bernardino Associated  Governmsriis hersinafter  referred 1o as
"ADMINIS _ERING AGENCY," and the State of California, acting by and through its Depariment of
Transportation (Caltrans), hereinafter referred to as "STATE", and together referred to as
"PARTIES” or individually as a "PARTY."

RECITALS:

1. NHEREAS the Legislature of the State of Calfornia has epacted legisiation by which certain
State funds are made available for use on local transportation related projects of public entities
qualified to act as recipients of these state funds; and

2. WHEREAS, ADMINISTERING AGENCY has applied to the California Transportation
Commission (CTC) and/or STATE for funding from either the State Transportation Improvement
Program (STIP), or other State-funded programs (herein referred to as STATE FUNDS), as
defined in the Local Assistance Program Guidelines (LAPG), for use on local authorized
transportation related projects as a local administered project(s), hereinafter referred to as

"PROJECT™: and

3. WHEREAS, said PROJECT will not receive any federal funds; and

4. WHEREAS, before STATE FUNDS will be made available for PROJECT, ADMINISTERING
AGENCY and STATE are required to enter into an agreement to establish terms ang conditions

applicable to the ADMINISTERING AGENCY when receiving STATE FUNDS for a designated
PROJECT facility and to the subsequent operation and maintenance of that completed facility.

NOW, THEREFORE, the PARTIES agree as follows:

c11187 Page 1 of 16
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ARTICLE |- PROJECT ADMINISTRATION

1. This AGREEMENT shall have no force or effect with respect to any program project unless and
until a project-specific Program Supplement to this AGREEMENT for state funded projects,
hereinafter referred to as "PROGRAM SUPPLEMENT" has been fully executed by both STATE
and ADMINISTERING AGENCY.

2. The State approved project-specific allocation letter designate the party responsible for
implementing PROJECT, type of work and location of PROJEC .

3. The PROGRAM SUPPLEMENT  sets out special covenants as  a condition for the
ADMINISTERING AGENCY to receive STATE FUNDS from/through STATE for designated
PROJECT. The PROGRAM SUPPLEMENT shall also show these STATE FUNDS that have
been initially encumbered for PROJECT along with the matching funds to be provided by
ADMINISTERING AGENCY and/or others.  Execution of PROGRAM SUPPLEMENT by the
PARTIES shall cause ADMINISTERING AGENCY to adopt all of the terms of this AGREEMENT
as though fully set forth therein in the PROGRAM SUPPLEMENT. Unless otherwise expressly
delegated in a resolution by the governing body of ADMINISTERING AGENCY, and with written
toncurrence by STATE, the PROGRAM SUPPLEMENT shall be approved and managed by the
governing body of ADMINISTERING AGENCY.

SUPPLEMENT within ninety (90) days of receipt. The PARTIES agree that STATE may suspend
future allocations, encumbrances and invoice payments for any on-going or future STATE
FUNDED PROJECT performed by ADMINISTERING AGENCY if any project-specific PROGRAM
SUPPLEMENT is not returned within that ninety (90) day period unless otherwise agreed by

STATE in writing.

comply with the terms and conditions of this AGREEMENT and ai| of the agreed-upon Special
Covenants or Remarks incorporated  within the  PROGRAM SUPPLEMENT, and
Cooperative/Contribution Agreement where appropriate, defining and identifying the nature of the
specific PROJECT.

6. STATE FUNDS will not participate in any portion of PROJECT work performed in advance of
the effective date of the executed PROGRAM SUPPLEMENT for said PROJECT.

7. Projects allocated with STATE FUNDS from the STIP will be administered in accordance with
the current CTC STIP Guidelines, as adopted or amended and in accordance with Chapter 23 of
the Local Assistance Program Guidelines (LAPG) published by STATE.

8. Projects allocated with STATE FUNDS not Programmed in the STIP wi) be administered in
accordance with the applicable chapter of the LAPG andfor any other instructions published by

STATE.

9. ADMINISTERING AGENCY’s eligible costs for preliminary engineering work includes al)
preliminary work directly related to PROJECT Up to contract award for construction, including, but

Page2of 16
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advertising for bids, awarding of a contract and project development contract adminisiration.

10. ADMINISTERING AGENCY's cligible costs for construction engineering includes actyal
inspection and supervision of PROJECT construction work; construction staking; laboratory and
fleld testing; and the preparation and processing of field reports, records, estimateas, final reports,
and allowable expenses of employees/consultants engaged in such activities.

11. Unless the PARTIES agree otherwise in writing, ADMINISTERING AGENCY's employees or
its sub-contractor engineering consultant shall be responsible for all PROJECT engineering work.

12. ADMINISTERING AGENCY shall not proceed with final design of PROJECT until final
environmental approval of PROJECT. Final design entails the design work necessary to complete
the PS&E and other work necessary for a construction contract but not required earlier for
environmental clearance of that PROJECT.

13. If PROJECT is not on STATE-owned right-of-way, PROJECT shall be constructed in
accordance with Chapter 11 of the Local Assistance Procedures Manual (LAPM) that describes
minimum statewide design standards for local agency streets and roads. The design standards
for projects off the National Highway System (NHS) allow STATE to accept either the STATE's
minimum  statewide design standards or the approved geometric design standards of
ADMINISTERING AGENCY. Additionally, for projects off the NHS, STATE will accept
ADMINISTERING AGENCY-approved standard specifications, standard plans, materials
sampling and testing quality assurance programs that meet the conditions described in the then
current Local Assistance Procedures Manual.

14. If PROJECT involves work within or partially within STATE-owned right-of-way, that

PROJECT shall also be subject to compliance with the policies, procedures and standards of the
STATE Project Development Procedures Manual and Highway Design Manual and where
appropriate, an executed cooperative agreement between STATE and ADMINISTERING
AGENCY that outlines the PROJECT responsibilities and respective obligations of the PARTIES.
ADMINISTERING AGENCY and its' contractors shall each obtain an encroachment permit
through STATE prior to commencing any work within STATE rights of way or work which affects

STATE facilities.

15. When PROJECT is not on the State Highway System (SHS) but includes work to be
performed by a railroad, the contract for such work shall be prepared by ADMINISTERING
AGENCY or by STATE, as the PARTIES may hereafter agree. In either event, ADMINISTERING
AGENCY shall enter into an agreement with the railroad providing for future maintenance of
protective devices or other facilities installed under the contract.

16. The Department of General Services, Division of the State Architect, or its designee, shall
review the contract PS&E for the construction of buildings, structures, sidewalks, curbs and
related facilities for accessibility and usability. ADMINISTERING AGENCY shall not award a
PROJECT construction contract for these types of improvements until the State Architect has
issued written approval stating that the PROJECT plans and specifications comply with the
provisions of sections 4450 and 4454 of the California Government Code, if applicable. Further
requirements and guidance are provided in Title 24 of the California Code of Regulations.

17. ADMINISTERING AGENCY shall provide or arrange for adequate supervision and inspection
of each PROJECT. While consultants may perform supervision and inspection work for
PROJECT with a fully qualified and licensed engineer, ADMINISTERING AGENCY shall provide a
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ltil-ime employee 1o be in responsible charge of each PROJECT.

18. Unless otherwise provided in the PROGRAM SUPPLEMENT, ADMINISTERING AGENCY
shall advertise, award, and administer the PROJECT construction contract or conlracts.

19. The cost of maintenance, security, or protection performed by ADMINISTERING AGENCY or

contractor forces during any temporary suspension of PROJECT or at any other time may not be
charged to the PROJECT,

20. ADMINISTERING AGENCY shall submit PROJECT-specific award information, using Exhibit
23-A of the LAPG, to STATE's District Local Assistance Engineer, within sixty (60) days after
confract award. A copy of Exhibit 23-A shall also be included with the submittal of the first invoice
for a construction contract by ADMINISTERING AGENCY to: Department of Transportation,
Division of Accounting Local Programs Accounting Branch, MS #33, PO Box 942874,

Sacramento, California 94274-0001.

21. ADMINISTERING AGENCY shall submit the final report documents that collectively constitute
a "Report of Expenditures” within one hundred eighty ( 180) days of PROJECT completion. Failure
by ADMINISTERING AGENCY to submit a "Report of Expenditures” within 180 days of project
completion will result in STATE imposing sanctions upon ADMINISTERING AGENCY in
accordance Chapters 17 and 19 of the Local Assistance Procedures Manual.

22. ADMINISTERING AGENCY shall comply with the Americans with Disabilities Act (ADA) of
1990 that prohibits discrimination on the basis of disability and al| applicable regulations and
guidelines issued pursuant to the ADA.

23. The Governor and the Legislature of the State of California, each within their respective
jurisdictions, have prescribed certain nondiscrimination requirements with respect to contract and
other work financed with public funds. ADMINISTERING AGENCY agrees to comply with the
requirements of the FAIR EMPLOYMENT PRACTICES ADDENDUM, attached hereto as Exhibit
A and further agrees that any agreement entered into by ADMINISTERING AGENCY with a third
party for performance of work connected with PROJECT shalj incorporate Exhibit A (with third
party's name replacing ADMINISTERING AGENCY) as parts of such agreement.

sections 1720-1815) be paid not less than the general prevailing wage rates predetermined by
the Department of Industrial Relations as effective at the date of contract award by the

ADMINISTERING AGENCY.
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ARTICLE Il - RIGHTS OF WAY

1. No contract for the construction of a STATE FUNDED PROJECT shall be awarded untit aj
hecessary rights of way have been secured. Prior to the advertising for construction of PROJECT,
ADMINISTERING AGENCY shall certify and, upon request, shall furnish STATE with evidence
that all necessary rights-of-way are availabje for construction purposes or will be available by the

time of award of the construction contract.

2. The furnishing of rights of way by ADMINISTERING AGENCY as provided for herein includes,
and is limited to, the following, unless the PROGRAM SUPPLEMENT provides otherwise.

(a) Expenditures to purchase all real property required for PROJECT free and clear of liens,
conflicting easements, obstructions and encumbrances, after crediting PROJECT with the fair
market value of any excess property retained and not disposed of by ADMINISTERING AGENCY.

(b) The cost of furnishing of right-of-way as provided for herein includes, in addition to real

property required for the PROJECT, title free and clear of obstructions and encumbrances
affecting PROJECT and the payment, as required by applicable law, of damages to owners of
remainder real property not actually taken but injuriously affected by PROJECT.

(c) The cost of relocation payments and services provided to owners and occupants pursuant to
Government Code sections 7260-7277 when PROJECT displaces an individual, family, business,

farm operation or nonprofit organization.

(d) The cost of demolition and/or the sale of all improvemenits on the right-of-way after credit is
recorded for sale proceeds used to offset PROJECT costs,

(e) The cost of all unavoidable utility relocation, protection or removal,

where the actual generator cannot be identified and recovery made.

3. ADMINISTERING AGENCY agrees to indemnify and hold STATE harmiess from any liability
that may result in the event the right-of-way for a PROJECT, including, but not limited to, being
clear as certified or if said right-of-way is found to contain hazardous materials requiring
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ARTICLE 11y - MAINTENANCE AND MANAGEMENT

1. ADMINISTERING AGENCY will maintain and operate the property acquired, developed,
constructed, rehabilitated, or restored by PROJECT for its intended public yse until such time as
the parties might amend this AGREEMENT to otherwise provide. With the approval of STATE,
ADMINISTERING AGENCY or its successors in interest in the PROJECT property may transfer
this obligation and responsibility to maintain and operate PROJECT property for that intended

public purpose to another public entity.

2. Upon ADMINISTERING AGENCY's acceptance of the completed construction contract or upon
Contractor being relieved of the responsibility for maintaining and protecting PROJECT,
ADMINISTERING AGENCY will be responsible for the maintenance, ownership, liability, and the
expense thereof, for PROJECT in a manner satisfactory to the authorized representatives of
STATE and if PROJECT falls within the jurisdictional limits of another Agency or Agencies, it is the
duty of ADMINISTERING AGENCY to facilitate a Separate maintenance agreement(s) between
itself and the other jurisdictional Agency or Agencies providing for the operation, maintenance,
ownership and liability of PROJECT. Until those agreements are executed, ADMINISTERING
AGENCY will be responsible for all PROJECT operations, maintenance, ownership and liability in
a manner satisfactory to the authorized representatives of STATE. If, within ninety (90) days after
receipt of notice from STATE that a PROJECT, or any portion thereof, is not being properly
operated and maintained and ADMINISTERING AGENCY has not satisfactorily remedied the
conditions complained of, the approval of future STATE FUNDED PROJECTS of

concurrence.

3. PROJECT and its facilities shall be maintained by an adequate and well-trained staff of
engineers and/or such other professionals and technicians as PROJECT reasonably requires.
Said operations and maintenance staff may be employees of ADMINISTERING AGENCY, another
unit of government, or a contractor under agreement with ADMINISTERING AGENCY. Al
maintenance will be performed at regular intervals or as required for efficient operation of the

complete PROJECT improvements.
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ARTICLE IV - FISCAL PROVISIONS

L. All contractual obligations of STATE are subject to the appropriation of resources by the
Legislature and the allocation of resources by the CTC.

2. STATE'S financial commitment of STATE FUNDS will oceur only upon the execution of thig
AGREEMENT, the execution of each project-specific PROGRAM SUPPLEMENT and/or STATE's

approved finance letter.

3. ADMINISTERING AGENCY may submit signed duplicate invoices in arrears for reimbursement
of allowable PROJECT costs on a monthly or quarterly progress basis once the project-specific
PROGRAM SUPPLEMENT has been executed by STATE.

4. ADMINISTERING AGENCY agrees, as a minimum, to submit invoices at least once every six
months commencing after the STATE FUNDS are encumbered on either the project-specific
PROGRAM SUPPLEMENT or through a project-specific finance letter approved by STATE.
STATE reserves the right to suspend future allocations and invoice payments for any on-going or
future STATE FUNDED project performed by ADMINISTERING AGENCY if PROJECT costs have

not been invoiced by ADMINISTERING AGENCY for a six-month period

5. Invoices shall be submitted on ADMINISTERING AGENCY letterhead that includes the address
of ADMINISTERING AGENCY and shall be formatted in accordance with Chapter 5 of the LAPM.

6. Invoices must have at least one copy of supporting backup documentation for allowable costs
incurred and claimed for reimbursement by ADMINISTERING AGENCY. Acceptable backup

documentation includes, but is not limited to, agency's progress payment to the contractors,
copies of cancelled checks showing amounts made payable to vendors and contractors, and/or g

computerized summary of PROJECT costs.

7. Payments to ADMINISTERING AGENCY can only be released by STATE as reimbursements
of actual allowable PROJECT costs already incurred and paid for by ADMINISTERING AGENCY.

8. An indirect cost allocation plan and related documentation are to be provided to STATE
(Caltrans Audits & lnvestigations) annually for review and approval prior to ADMINISTERING
AGENCY seeking reimbursement of indirect cost Incurred within each fiscal year being claimed for
reimbursement. The indirect cost allocation plan must be prepared in accordance with the
requirements set forth in Office of Management and Budget Circular A-87 and Chapter 4 of the

Local Assistance Procedures Manual.

9. STATE will withhold the greater of either two (2) percent of the total of all STATE FUNDS
encumbered for each PROGRAM SUPPLEMENT or $40,000 until ADMINISTERING AGENCY
submits the Final Report of Expenditures for each completed PROGRAM SUPPLEMENT

PROJECT.

10. The estimated total cost of PROJECT, the amount of STATE FUNDS obligated, and the
required matching funds may be adjusted by mutual consent of the PARTIES with an allocation
letter and finance letter. STATE FUNDING may be increased to cover PROJECT cost increases
only if such additional funds are available and the CTC andjor STATE concurs with that increase
in the form of an allocation and finance letter.
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1. When such additional STATE FUNDS are not available, ADMINISTERING AGENCY agrees
that any increases in PROJECT costs must be defrayed with ADMINISTERING AGENCY's own

funds.

12, ADMINISTERING AGENCY shall use its own non STATE FUNDS to finance the local share of
eligible costs and all PROJECT expenditures or contract items ruled ineligible for financing with
STATE FUNDS. STATE shall make the final determination of ADMINISTERING AGENCY’s cost
eligibility for STATE FUNDED financing with respect to claimed PROJECT costs.

13. ADMINISTERING AGENCY will reimburse STATE for STATE's share of costs for work
performed by STATE at the request of ADMINISTERING AGENCY. STATE's costs shall include
overhead assessments in accordance with section 8755.1 of the State Administrative Manual,

14. STATE FUNDS allocated from the STIP are subject to the timely use of funds provisions
enacted by Senate Bijl 45, approved in 1997, and subsequent STIP Guidelines and State

procedures approved by the CTC and STATE.

15. STATE FUNDS encumbered for PROJECT are available for liquidation only for five (5) years
from the beginning of the State fiscal year when those funds were appropriated in the State
Budget. STATE FUNDS not liquidated within these periods will be reverted unless a Cooperative
Work Agreement (CWA) is submitted by ADMINISTERING AGENCY and approved by the
California Department of Finance in accordance with Government Code section 16304. The exact
date of fund reversion will be reflected in the STATE signed PROJECT finance letter,

16. Payments to ADMINISTERING AGENCY for PROJECT-related travel and subsistence (per
diem) expenses of ADMINISTERING AGENCY forces and its contractors and subcontractors
claimed for reimbursement or as local match credit shall not exceed rates authorized to be paid to
rank and file STATE employees under current State Department of Personnel Administration
(DPA) rules. If the rates invoiced by ADMINISTERING AGENCY are in excess of DPA rates,
ADMINISTERING AGENCY is responsible for the cost difference, and any overpayments
inadvertently paid by STATE shall be reimbursed to STATE by ADMINISTERING AGENCY on

demand.

17. ADMINISTERING AGENCY agrees to comply with Office of Management and Budget (OMB)
Circular A-87, Cost Principles for State and Local Governments, and 49 CFR, Part 18, Uniform
Administrative Requirements for Grants and Cooperative Agreements to State and Local

Governments.

18. ADMINISTERING AGENCY agrees, and will assure that its contractors and subcontractors wiil
be obligated to agree that (a) Contract Cost Principles and Procedures, 48 CFR, Federal
Acquisition Regulations System, Chapter 1, Part 31, et seq., shall be used to determine the
allowability of individual PROJECT cost items and (b) those parties shall comply with federal
administrative procedures in accordance with 49 CFR, Part 18, Uniform Administrative
Requirements for Grants and Cooperative Agreements to State and Local Governments, Every
sub-recipient receiving PROJECT funds as a contractor Or sub-contractor under this
AGREEMENT shall comply with Federal administrative procedures in accordance with 49 CFR,
Part 18, Uniform Administrative Requirements for Grants and Cooperative Agreements to State
and Local Governments. ADMINISTERING AGENCY agrees to comply with the provisions set
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forth in 23 CFR Parts 140, 645 and 646 when contracting with railroad and utility companies.

19. Any PROJECT costs for which ADMINISTERING AGENCY has received payment or cradit
that are determined by subsequent audit to be unallowable under OMB Circular A-87, 48 CFR,
Chapter 1, Part 31, 23 CFR Parts 140, 645 and 646 or 49 CFR, Part 18, are subject to repayment

by ADMINISTERING AGENCY to STATE.

20. Upon written demand by STATE, any overpayment to ADMINISTERING AGENCY of amounts
invoiced to STATE shall be returned to STATE,

21. Should ADMINISTERING AGENCY fail to refund any moneys due STATE ag provided hereijn
or should ADMINISTERING AGENCY breach this AGREEMENT by failing to complete PROJECT
without adequate justification and approval by STATE, then, within thirty (30) days of demand, or
within such other period as may be agreed to in writing between the PARTIES hereto, STATE,
acting through the State Controller, the State Treasurer, the CTC or any other public entity or
agency, may intercept, withhold and demand the transfer of an amount equal to the amount paid
by or owed to STATE for each PROJECT, from future apportionments, or any other funds due
ADMINISTERING AGENCY from the Highway Users Tax Fund or any other sources of funds,
and/or may also withhold approval of future STATE FUNDED projects proposed by

ADMINISTERING AGENCY.

22. Should ADMINISTERING AGENCY be declared to be in breach of this AGREEMENT or
otherwise in default thereof by STATE, and if ADMINISTERING AGENCY is constituted as a joint
powers authority, special district, or any other public entity not directly receiving funds through the
State Controller, STATE is authorized to obtain reimbursement from whatever sources of funding
are available, including the withholding or transfer of funds, pursuant to Article |V - 21, from those

constituent entities comprising a joint powers authority or by bringing of an action against
ADMINISTERING AGENCY or its constituent member entities, to recover aji funds provided by

23. ADMINISTERING AGENCY acknowledges that the signatory party represents the
ADMINISTERING AGENCY and further warrants that there g nothing within a Joint Powers
Agreement, by which ADMINISTERING AGENCY was created, if any exists, that would restrict or
otherwise limit STATE's ability to recover STATE FUNDS improperly spent by ADM!N!STERING
AGENCY in contravention of the terms of this AGREEMENT.
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ARTICLE v
AUDITS, THIRD PARTY CONTRACTING, RECORDS RETENTION AND REPORTS

. STATE reserves the right to conduct technical and financial audits of PROJECT work and
records when determined to be necessary or appropriate and ADMINISTERING AGENCY agrees,
and shall require its contractors and subcontractors to agree, to cooperate with STATE by making
all appropriate and relevant PROJECT records available for audit and copying as required by

paragraph three (3) of Article V.

2. ADMINISTERING AGENCY, its contractors and subcontractors shall establish and maintain an
accounting system and records that properly accumulate and Segregate incurred PROJECT costs
and matching funds by line item for the PROJECT. The accounting system of ADMINISTERING
AGENCY, its contractors and all subcontractors shall conform to Generally Accepted Accounting
Principles, enable the determination of incurred costs at interim points of completion, and provide
support for reimbursement payment vouchers or invoices sent to or paid by STATE.

3. For the purpose of determining compliance with Title 21, California Code of Regulations,
Chapter 21, section 2500 et seq., when applicable, and other matters connected with the
performance and costs of ADMINISTERING AGENCY's contracts with third parties pursuant to
Government Code section 8546.7, ADMINISTERING AGENCY, ADMINISTERING AGENCY's
contractors and subcontractors, and STATE shall each maintain and make available for inspection
and audit all books, documents, papers, accounting records, and other evidence pertaining to the
performance of such contracts, including, but not limited to, the costs of administering those
various contracts. All of the above-referenced parties shall make such AGREEMENT and
PROGRAM SUPPLEMENT materials available at their respective offices at aji reasonable times
during the entire PROJECT period and for three (3) years from the date of final payment to
ADMINISTERING AGENCY under any PROGRAM SUPPLEMENT. STATE, the California State
Auditor, or any duly authorized representative of STATE or the United States, shall each have
access to any books, records, and documents that are pertinent to a PROJECT for audits,
examinations, excerpts, and transactions and ADMINISTERING AGENCY shall furnish copies

thereof if requested.

4. ADMINISTERING AGENCY is required to have an audit in accordance with the Single Audit Act
of OMB Circular A-133 if it receives a total of $500,000 or more in STATE FUNDS in 3 single
fiscal year. The STATE FUNDS received under PROGRAM SUPPLEMENT are g part of the
Catalogue of Federal Domestic Assistance (CFDA) 20.205, Highway Planning and Research.

5. ADMINISTERING AGENCY agrees to include all PROGRAM SUPPLEMENTS adopting the
terms of this AGREEMENT in the schedule of projects to be examined in ADMINISTERING
AGENCY'S annual audit and in the schedule of Projects to be examined under its single audit
prepared in accordance with OMB Circular A-133.

6. ADMINISTERING AGENCY shall not award a construction contract over $10,000 or other
contracts over $25 000 [excluding professional service contracts of the type which are required to
be procured in accordance with Government Code sections 4525 (d), (e) and (f)] on the basis of a
noncompetitive negotiation for work io be performed under this AGREEMENT without the prior
written approval of STATE. All contracts awarded by ADMINISTERING AGENCY intended or
used as local match credit must meet the requirements set forth in this AGREEMENT regarding

local match funds.
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7. Any subcontract entered into by ADMINISTERING AGENCY as a result of this AGREEMENT
shall contain all of the provisions of Article 1V FISCAL PROVISIONS, and this ARTICLE v,
AUDITS, THIRD-PARTY CONTRACTING, RECORDS RETENTION AND REPORTS and shal
mandate that travel and per diem reimbursements and third-party contract reimbursements to
subcontractors will be allowable as PROJECT costs only after those costs are incurred and paid
for by the subcontractors.

8. To be eligible for local match credit, ADMINISTERING AGENCY must ensure that local match
funds used for a PROJECT meet the fiscal provisions requirements outlined in ARTICLE IV in the
same manner that is required of all other PROJECT expenditures.

9. In addition to the above, the pre-award requirements of third-party contractor/consultants with
ADMINISTERING AGENCY should be consistent with LOCAL ASSISTANCE PROCEDURES.
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ARTICLE VI - MISCELLANEOUS PROVISIONS

L ADMINISTERING AGENCY agrees to use all PROJECT funds reimbursed hereunder only for
transportation purposes that are in conformance with Article XIX of the California  State

Constitution and other California laws.

2. ADMINISTERING AGENCY shall conform to all applicable State and Federa| statutes ang
regulations, and the Local Assistance Program Guidelines and Local Assistance Procedures
Manual as published by STATE and incorporated herein, including all Subsequent approved
revisions thereto applicable to PROJECT unless otherwise designated in the project-specific
executed PROJECT SUPPLEMENT.

3. This AGREEMENT is subject to any additional restrictions, limitations, conditions, or any statute
enacted by the State Legislature or adopted by the CTC that may affect the provisions, terms, or

funding of this AGREEMENT N any manner.

4. ADMINISTERING AGENCY and the officers and employees of ADMINISTERING AGENCY,
when engaged in the performance of this AGREEMENT, shajl act in an independent capacity and
not as officers, employees or agents of STATE.

5. Each project-specific PROGRAM SUPPLEMENT shall Separately establish the terms and
funding limits for each described PROJECT funded under this AGREEMENT and that PROGRAM
SUPPLEMENT. No STATE FUNDS are obligated against this AGREEMENT.

6. ADMINISTERING AGENCY certifies that neither ADMINISTERING AGENCY nor its principals
are suspended or debarred at the time of the execution of this AGREEMENT, and
ADMINISTERING AGENCY agrees that it will notify STATE immediately in the event a
suspension or a debarment occurs after the execution of this AGREEMENT.

7. ADMINISTERING AGENCY warrants, by execution of this AGREEMENT, that no person or
selling agency has been employed or retained to solicit or secure this AGREEMENT upon an
agreement or understanding for a commission, percentage, brokerage, or contingent fee,
excepting bona fide employees or bona fide established commercial or selling agencies
maintained by ADMINISTERING AGENCY for the Purpose of securing business. For breach or
violation of this warranty, STATE has the right to annul this AGREEMENT without liability, pay
only for the value of the PROJECT work actually performed, or in STATE's discretion, to deduct
from the price of PROGRAM SUPPLEMENT consideration, or otherwise recover, the full amount
of such commission, percentage, brokerage, or contingent fee.

8. In accordance with Public Contract Code section 10296, ADMINISTERING AGENCY hereby
certifies under penalty of perjury that no more than one final unappealable finding of contempt of
court by a federal court has been issued against ADMINISTERING AGENCY within the immediate
preceding two (2) year period because of ADMINISTERING AGENCY’s failure to comply with an
order of a federal court that orders ADMINISTERING AGENCY to comply with an order of the

National Labor Relations Board.

9. ADMINISTERING AGENCY shall disclose any financial, business, or other relationship with
STATE that may have an impact upon the outcome of this AGREEMENT or any individual
PROJECT encompassed within a PROGRAM SUPPLEMENT. ADMINISTERING AGENCY shall
also list current contractors who may have a financial interest in the outcome of a PROJECT

undertaken pursuant to this AGREEMENT.
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0. ADMINISTERING AGENCY hereby certifies that it does not now have nor shall it acquire any
financial or business interest that would conflict with the performance of any PROJECT initiated

under this AGREEMENT.

11. ADMINISTERING AGENCY warrants that this AGREEMENT was not obtained or secured
through rebates, kickbacks or other unlawful consideration either promised or paid to any STATE
employee.  For breach or violation of thisg warranty, STATE shall have the right, in its sole
discretion, to terminate this AGREEMENT without liability, to pay only for PROJECT work actually
performed, or to deduct from a PROGRAM SUPPLEMENT price or otherwise recover the full
amount of such rebate, kickback, or other unlawful consideration

12. Any dispute concerning a question of fact arising under this AGREEMENT that is not disposed
of by agreement shall be decided by the STATE's Contract Officer, who may consider any written
or verbal evidence submitted by ADMINISTERING AGENCY. The decision of the Contract
Officer, issued in writing, shall be conclusive and binding on the PARTIES on all questionis of fact
considered and determined by the Contract Officer.

13. Neither the pending of a dispute nor its consideration by the Contract Officer will excuse the
ADMINISTERING AGENCY from full and timely performance in accordance with the terms of this
AGREEMENT and each PROGRAM SUPPLEMENT.

under or in connection with any work, authority or jurisdiction of ADMINISTERING AGENCY
arising under this AGREEMENT. It is understood and agreed that ADMINISTERING AGENCY
shall fully defend, indemnify and save harmless STATE and all of its officers and employees from
all claims and suits or actions of every name, kind and description brought forth under, including
but not limited to, tortuous, contractual, inverse condemnation or other theories or assertions of
liability occurring by reason of anything done or omitted to be done by ADMINISTERING AGENCY

under this AGREEMENT.

15. Neither ADMINISTERING AGENCY nor any officer or employee thereof is responsible for any
injury, damage or liability occurring by reason of anything done or omitted to be done by, under or
in connection with any work, authority or jurisdiction arising under this AGREEMENT. It is
understood and agreed that STATE shall fully defend, indemnify and save harmless the
ADMINISTERING AGENCY and all of its officers and employees from all claims, suits or actions
of every name, kind and description brought forth under, including but not limited to, tortuous,
contractual, inverse condemnation and other theories or assertions of liability occurring by reason
of anything done or omitted to be done by STATE under this AGREEMENT.

16. In the event of (a) ADMINISTERING AGENCY failing to timely proceed with effective
PROJECT work in accordance with the project-specific PROGRAM SUPPLEMENT; (b) failing to

17. No termination notice shall become effective if, within thirty (30) days after receipt of a Notice
of Termination, ADMINISTERING AGENCY either cures the default involved or, if the default is
not reasonably susceptible of cure within said thirty (30) day period the ADMINISTERING
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AGENCY proceeds thereafter to complete that cure in A manner and time line acceptable 1o
STATE.

18. Any such termination shall be accomplished by delivery to ADMINISTERING AGENCY of 3
Notice of Termination, which notice shall become effective not less than thirty (30) days after
receipt, specifying the reason for the termination, the extent to which funding of work under this
AGREEMENT and the applicable PROGRAM SUPPLEMENT is terminated and the date upon
which such termination becomes effective, if beyond thirty (30) days after receipt. During the
period before the effective termination date, ADMINISTERING AGENCY and STATE shall meet to
attempt to resolve any dispute. In the event of such termination, STATE may proceed with the
PROJECT work in a manner deemed proper by STATE. |t STATE terminates funding for
PROJECT with ADMINISTERING AGENCY for the reasons stateq in paragraph sixteen (18) of
ARTICLE VI, STATE shall pay ADMINISTERING AGENCY the sum due ADMINISTERING
AGENCY under the PROGRAM SUPPLEMENT and/or STATE-approved finance letter prior 1o
termination, provided, however, ADMINISTERING AGENCY is not in default of the terms and
conditions of this AGREEMENT or the project-specific PROGRAM SUPPLEMENT and that the
cost of any PROJECT completion to STATE shall first be deducted from any sum due
ADMINISTERING AGENCY.

19. In the case of inconsistency or conflicts with the terms of this AGREEMENT and that of a
project-specific PROGRAM SUPPLEMENT and/or Cooperative Agreement, the terms stated in
that PROGRAM SUPPLEMENT and/or Cooperative Agreement shall prevail over those in this
AGREEMENT.

20. Without the written consent of STATE, this AGREEMENT is not assignable by
ADMINISTERING AGENCY either in whole or in part.

21. No alteration or variation of the terms of this AGREEMENT shall be valid unless made in
writing and signed by the PARTIES, and no oral understanding or agreement not incorporated
herein shall be binding on any of the PARTIES.

IN WITNESS WHEREOF, the parties have executed thig AGREEMENT by their duly authorized
officer.

STATE OF CALIFORNIA SaniBernardino Asgadiated Govetnmets /
DEPARTMENT OF TRANSPORTATION : -
/% ALy
By

By Deborah Robinson Barmack
Executive Director
Chief, Office of Project Implementation San Bernardino Associated Governments
Division of Local Assistance Representative Name & Title
(Authorized Governing Body Representatéve)
Date
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EXHIBIT A - FAIR EMPLOYMENT PRACTICES ADDENDUM

1. In the performance of this Agreement, ADMINISTERING AGENCY will not discriminate against
any employee for employment because of race, color, sex, sexual orientation, religion, age,
ancestry or national origin, physical disability, medical condition, marital status, political affiliation,
family and medical care leave, pregnancy leave, or disability leave. ADMINISTERING AGENCY
will take affirmative action to ensure that employees are treated during employment without regard
to their race, sex, sexual orientation, color, religion, anceslry, or national origin, physical disability,
medical condition, marital status, political affiliation, family and medical care leave, pregnancy
leave, or disability leave. Such action shall include, but not be limited to, the following:
employment; upgrading; demotion or transfer: recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship.  ADMINISTERING AGENCY shall post in conspicuous places, available to
employees for employment, notices to be provided by STATE setting forth the provisions of this
Fair Employment section.

2. ADMINISTERING AGENCY, its contractor(s) and ali subcontractors shall comply with the
provisions of the Fajr Employment and Housing Act (Gov. Code, 1290-0 et seq.), and the
applicable regulations promulgated thereunder (Cal. Code Regs., Title 2, 7285.0, et seq.). .The
applicable regulations of the Faijr Employment and Housing Commission implementing
Government Code section 12900(a-f), set forth in Chapter 5 of Division 4 of Title 2 of the
California Code of Regulations are incorporated into this AGREEMENT by reference and made a
part hereof as if set forth in full. Each of the ADMINISTERING AGENCY'S contractors and all
subcontractors shall give written notice of their obligations under this clause to labor organizations
with which they have a collective bargaining or other agreements, as appropriate.

3. ADMINISTERING AGENCY shall include the nondiscrimination and compliance provisions of
this clause in all contracts and Subcontracts to perform work under this AGREEMENT.

4. ADMINISTERING AGENCY will permit access to the records of employment, employment
advertisements, application forms, and other pertinent data and records by STATE, the State Fair
Employment and Housing Commission, or any other agency of the State of California designated
by STATE, for the purposes of investigation to ascertain compliance with the Fair Employment
section of this Agreement.

5. Remedies for Willful Violation:

(a) STATE may determine a willful violation of the Fair Employment provision to have occurred
upon receipt of a final judgment to that effect from a court in an action to which ADMINISTERING
AGENCY was a party, or upon receipt of a written notice from the Fair Employment and Housing
Commission that it has investigated and determined that ADMINISTERING AGENCY has violated
the Fair Employment Practices Act and had issued an order under Labor Code section 1426 which
has become final or has obtained an injunction under Labor Code section 1429,

(b) For willful violation of this Fair Employment Provision, STATE shall have the right to terminate
this Agreement either in whole or in part, and any loss or damage sustained by STATE in securing
the goods or services thereunder shall be borne and paid for by ADMINISTERING AGENCY and
by the surety under the performance bond, if any, and STATE may deduct from any moneys due
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or thereafter may become due to ADMINIS

named in the Agreement and the

AGENCY's breach of this Agreement.

TERING AGENCY, the d

ifference between the price
actual cost thereof to STATE

lo cure ADMINISTERING
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