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Department from these airspace leases must be at a fair market rate with two exceptions:

(1) parking for authorized emergency vehicles while on duty and (2) accommodation of needed
passenger, commuter or high-speed rail, magnetic levitation systems and other public mss transit
facilities. (See CTC Resolutions No. G-02-14 and No. G-03-03.)

In addition, Streets and Highways Code sections 104.16, 104.17, 104.18 and 104.21 require the
Department to lease specified parcels under freeways in San Francisco, San Joaquin, Santa
Barbara and San Diego counties for emergency shelter or feeding program purposes for specified
periods at a rate of one dollar per month plus lease administration costs. Streets and Highways
Code section 104.19 requires the Department to continue to lease certain excess property in Los
Angeles County to the Century Housing Corporation, a nonprofit corporation, for job training and
placement purposes at the existing rent until June 30, 2028. Again, the constitutionality of these
statutes has not been challenged.

Subject only to the stated statutory exceptions, the Department is required to receive fair rental
value for its leased property.

California Constitution, article XVI, section 6

Most sales or leases of Department owned property at less than fair market value are also
prohibited by article XVI, section 6, of the California Constitution. That section provides that the
Legislature shall have no power to “make any gift or authorize the making of any gift, of any
public money or thing of value to any individual, municipal or other corporation whatever....” As
discussed above, the conveyance or rental of property at less than its fair market value constitutes
a gift of a “thing of value” to the extent of the difference between its fair market value and the
transfer price.

Not all transfers of money or property for inadequate or no consideration are treated as gifts
prohibited by the Constitution. Appellate courts have long adopted the public purpose doctrine,
permitting the disbursal of public funds so long as there is a “direct and substantial public
purpose” and non-state entities are benefited only as an incident to the public purpose.
(California Housing Finance Agency v. Elliott (1976) 17 Cal.3d 575, 583; County of
Alameda v. Janssen (1940) 16 Cal.2d 276, 281.) However, in order to avoid the constitutional
prohibition against gifts, the transfer must not only be for a public purpose, but it must also
benefit generally the people within the transferring entity. (City of Oakland v. Garrison (1924)
194 Cal. 298, 304.) Thus, an expenditure of income from the sale of o1l and gas produced from
tide and submerged lands granted in trust to the City of Long Beach by the State of California for
city storm drains, an incinerator, a public library, public hospitals, public parks, a fire alarm
system, off-street parking, and city streets and highways was a gift of state funds in violation of
the constitution. (Mallon v. City of Long Beach (1955) 44 Cal.2d 199, 211-213.) Similarly, in
Golden Gate Bridge etc. Dist. v. Luehring (1970) 4 Cal.App.3d 204, 206, 214, the Court of
Appeal, citing the Supreme Court’s holding in Mallon, ruled that a proposed payment of surplus
revenues from the Golden Gate Bridge District to the governments of the counties within the
district would be an unconstitutional diversion to an extraneous purpose (county general fund use)
of public moneys raised for a limited purpose (transportation across the Golden Gate).
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Revenues derived from taxes on motor vehicle fuels and the operation and use of motor vehicles
are to be used for specified purposes. Any transfer of the principal or income from property
originally purchased for the permitted uses would constitute an unconstitutional gift of state
funds. '

To the extent that it 1s not inconsistent with the United States Constitution, the California
Constitution is the supreme law of this state. Article I, section 26, of the California Constitution
states: “The provisions of this Constitution are mandatory and prohibitory, unless by express
words they are declared to be otherwise.” All sections of the Constitution are binding upon every
department of state government whether executive, legislative or judicial, and all branches of
government are required to comply with constitutional directives or prohibitions. (See, e.g.,
Bauer-Schweitzer Malting Co. v. City and County of San Francisco (1973) 8 Cal.3d 942, 946;
Sail’er Inn, Inc. v. Kirby (1971) 5 Cal.3d 1, 8; Leger v. Stockton Unified School Dist. (1988)
202 Cal.App.3d 1448, 1454.) Every constitutional provision is self-executing, and everything
done in violation of it is void. (Qakland Paving Co. v. Hilton (1886) 69 Cal. 479, 484,
Katzberg v. Regents of University of California (2002) 29 Cal.4th 300, 306-307.)

For all of the above reasons, the Department asserts that the California Constitution prohibits the
Department from selling or renting its property at less than fair market value.

If you have any questions or would like to discuss any aspect of this matter, please feel free to
contact me.

Sincerely,

L]

Coha b —.
RICHARD B. WILLIAMS
Assistant Chief Counsel

cc  Bruce A. Behrens, Chief Counsel
Rodney O. Lilyquist, Senior Assistant Attorney General
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Deputy Attorney General
300 S. Spring Street

Los Angeles, CA 90013

Re: Opinion No. 07-801
Dear Mr. Nolan:

The California Transportation Commission appreciates this opportunity to comment on
the request submitted by Assemblymember Anthony J. Portantino for an opinion on the question:

Does the Constitution prohibit the Department of Transportation (*“Department”)
from selling or disposing of excess property at less than fair market value?

The Commission is aware of the October 3, 2007, letter submitted by the Department. The
Commission concurs in that letter’s analysis and conclusions.

When, in 1938, the voters approved Article XXVI to the Constitution (later renumbered
as Article X1X), they made it clear that fuel taxes should be used for transportation purposes. As
the Department points out in its letter, and as the Attorney General noted in a formal opinion, the
proceeds of fuel taxes are in the nature of a trust. (See 38 Ops. Cal. Atty. Gen. 207.) If those
proceeds are used to purchase property, that property is in effect held in trust. If that property
later becomes excess, all the proceeds from the sale of the property likewise are subject to the
conditions of the trust: i.e., the limitations set forth in what is now Article X1X, section 1, of the
Constitution.

Article XIX, section 1, is part of the Constitution and can only be circumvented by
another constitutional provision. Section 9 of Article XIX constitutes such a provision. It allows
the sale of excess property for a price equal to the cost of acquisition of the property if the sale
meets one of the enumerated conditions set forth in that section, regardless of any intervening
change in the value of the property. That exception supports the conclusion that, except for those
enumerated exceptions, all the proceeds from the sale of excess property which was originally
acquired through the use of the proceeds of fuel taxes should be used only for purposes set forth
in Article XIX.

It is true that Article XIX, section 1, permits the use of fuel tax proceeds for, among other
things, “research, planning, construction, improvement, maintenance, and operation of public
streets and highways (and their related public facilities for nonmotorized traffic), including the
mitigation of their environmental effects.” (Emphasis added.) It is clear that use of fuel tax
proceeds for environmental mitigation is restricted to environmental effects caused by those
activities specifically enumerated in Article XIX, section 1. Since research and planning do not
cause environmental effects, the environmental effects contemplated by Article XIX, section 1,
are those that are caused by “construction,” “improvement,” “maintenance,” or “operation” of
public streets and highways. Thus, use of fuel tax proceeds for environmental mitigation is



constitutional only if the use addresses the environmental effects caused by construction,
improvement, maintenance, or operation of public streets or highways.

With regard to the Roberti Bill (Gov. Code 8§ 54235 et seq.), that measure pertains to
property acquired for purposes of completing Interstate Highway 710 through South Pasadena.
(See Gov. C. § 54238.3.) That highway, however, has never been completed. If the Roberti
Bill’s references to “significant environmental effects” (see the Department’s letter at page 4) are
references to the environmental effects caused by the completion of Interstate Highway 710, the
Commission fails to see how such effects could have been caused by a project that has never
moved forward. This flaw in the Roberti Bill is fatal, since it assumed the existence of a project
which has never gone forward and which, therefore, has not caused “highway activities” with
“environmental effects.”

If, on the other hand, the environmental effects are the result of something other than the
construction of a transportation project, such as the mere sale of excess highway property, the
Commission fails to see how those effects fall within the scope if Article XIX. The Roberti Bill
refers to the environmental effects caused by the sales of surplus residential properties and the
resulting displacement of large numbers of persons. (Gov. C. § 54235.) While the sale of
surplus residential properties may result in the displacement of their occupants, and thereby
might arguably cause an environmental effect, this environmental effect is not the type of
environmental effect described in Article XIX, section 1. Neither the sale of surplus residential
property, nor the displacement such a sale may cause, falls within the constitutional provision. It
is neither construction, nor improvement, nor maintenance, nor operation of public streets or
highways. Constitutionally, any mitigation of the environmental effects of the sales of surplus
residential properties must be funded from other sources, and not from fuel tax revenues. Only
the mitigation of environmental effects caused by construction, improvement, maintenance, or
operation of public streets or highways is eligible for funding from fuel tax revenues.

Pursuant to Article 111, section 3.5, of the Constitution, the Department and the
Commission must act as if that legislation is constitutional unless and until an appellate court
holds otherwise. Thus, the fact that properties acquired through the use of fuel tax proceeds were
later sold for less than fair market value does not constitute any sort of precedent.

Based on the foregoing, the Commission urges the Attorney General to conclude that, in
general, sales of property acquired through the use of proceeds of fuel taxes, as defined in Article
XIX, section 1, must be at fair market value, excepting only those transactions described in
Acrticle XIX, section 9. With regard to the Roberti Bill, the Commission believes that measure’s
references to “environmental effects” represents an unwarranted and unjustified effort to
interpret the reference to “environmental effects,” in Article XIX, section 1, in a manner
inconsistent with the intention of the voters and inconsistent with the limited scope of the
environmental effects described in that constitutional provision.

Yours truly,





