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THIS Design-Build Contract is entered into by and between the State of California through its Director
(“Department”) and [to be provided with executed contract] (“Design-Builder”), effective as of the
last date set forth on the signature page hereto, with reference to the definitions contained in Exhibit A
hereto and the following facts:

Recitals

A. The Project is located inCajon Pass in southwestern San Bernardino County. The proposed project
limits extend along I-15 from 0.4 mile north of Kenwood Avenue and 0.3 mile south of the West
Hesperia Overhead. The proposed roadway rehabilitation is anticipated to extend pavement service
life with minimal maintenance.

B. The California Transportation Commission authorized the use of design-build for Project on March 5,
2013 pursuant to Public Contract Code 6802(b).

C. The parties intend for the Contract to be a lump-sum design-build contract obligating Design-Builder
to perform all work necessary to complete the Project by the deadlines specified herein, for the
Contract Price, subject only to certain specified limited exceptions. To allow Department to budget for
the Project and to reduce the risk of cost overruns, the Contract includes restrictions affecting Design-
Builder’s ability to make claims for an increase to the Contract Price or an extension of the
Completion Deadlines. Design-Builder has agreed in the Contract to assume such responsibilities and
risks and has reflected the assumption of such responsibilities and risks in the Contract Price.

D. If Design-Builder fails to complete the Project within the time limitations set forth in the Contract
Documents, then Department and the public will suffer substantial losses and damages. The Contract
Documents therefore provide that Design-Builder shall pay Department substantial Liquidated
Damages if such completion is delayed.

E. Department has provided the Basic Configuration to Design-Builder for the purpose of defining
certain aspects of the Project. Department has also provided Reference Information Documents (RID)
to Design-Builder. Design-Builder has no right to rely on the RID except to the extent specifically
permitted in the Contract Documents. Department and Design-Builder both intend for Design-Builder
to assume full responsibility and liability with respect to the design of the Project, including correction
of any Errors in the Basic Configuration or RID, and Department and Design-Builder both intend for
Design-Builder to indemnify and hold harmless Department and others with respect to any defects in
the Project which may relate to Errors in the Basic Configuration or RID.

NOW, THEREFORE, in consideration of the sums to be paid to Design-Builder by Department, the
foregoing premises and the covenants and agreements set forth herein, the parties hereto hereby agree as
follows.

Design-Build Contract 1



Department of Transportation Book 1-I-15 Cajon Pass Rehabilitation
E.A. 08-0Q7404
Project ID 08000204564

1 CONTRACT COMPONENTS; INTERPRETATION OF
CONTRACT DOCUMENTS

1.1 Certain Definitions
Exhibit A hereto contains the meaning of various terms used in the Contract Documents.

1.2 Contract Documents

The term “Contract Documents” shall mean the documents listed in Section 1.3, including all exhibits
thereto.

1.3 Order of Precedence

Each of the Contract Documents is an essential part of the Contract, and a requirement occurring in one is
as binding as though occurring in all. The Contract Documents are intended to be complementary and to
describe and provide for a complete contract. In the event of any conflict among the Contract Documents,
the order of precedence, from highest to lowest, shall be as set forth below:

(@ Amendments, including Change Orders, to Book 1, as executed by Department and Design-Builder
(Design-Build Contract)

(b) Book 1, as executed by Department and Design-Builder (Design-Build Contract)
(c) Amendments, including Change Orders, to Book 2 (Project Requirements)

(d) Book 2 (Project Requirements)

(e) Amendments, including Change Orders, to Book 3 (Applicable Standards)

(f) Book 3 (Applicable Standards)

(g) The Proposal, except if the Proposal includes statements that can reasonably be interpreted as offers
to provide higher quality items than otherwise required by the Contract Documents or to perform
services in addition to those otherwise required, or otherwise contains terms that are more
advantageous to Department than the requirements of the Contract Documents, as determined by
Department, Design-Builder’s obligations hereunder shall include compliance with all such
statements, offers and terms.

Notwithstanding the foregoing, in the event of conflicting requirements involving any requirement
established by reference contained in the Contract Documents, Department shall have the right to
determine, in its sole discretion, which requirement applies. Design-Builder shall request Department’s
determination in writing respecting the order of precedence among conflicting provisions promptly upon
becoming aware of any such conflict.

1.4 Interpretations

In the Contract Documents, where appropriate, the singular includes the plural and vice versa; references
to statutes or regulations include all statutory or regulatory provisions consolidating, amending, or
replacing the statute or regulation referred to; the words “including,” “included,” “includes,” and
“include” are deemed to be followed by the words “without limitation”; unless the context requires
otherwise, in phrases involving performance by a Person, the word “shall” indicates a requirement
imposed on the Person; unless otherwise indicated, references to sections, appendices and exhibits are to
the document which contains such references; words such as “herein,” “hereof,” and “hereunder” refer to
the entire document in which they are contained and not to any particular provision or section; words not
otherwise defined that have well-known technical or construction industry meanings are used in
accordance with such recognized meanings; references to Persons include their respective permitted
successors and assigns and, in the case of Governmental Persons, Persons succeeding to their respective
functions and capacities; and words of any gender used herein include each other gender where
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appropriate. Unless otherwise specified, lists contained in the Contract Documents defining the Project or
the Work shall not be deemed all-inclusive. Design-Builder acknowledges and agrees that it has
independently reviewed the Contract Documents with legal counsel, and that it has the requisite
experience and sophistication to understand, interpret and agree to the particular language of the Contract
Documents. Accordingly, in the event of an ambiguity in or dispute regarding the interpretation of the
Contract Documents, the Contract Documents shall not be construed against the Person who prepared
them, and instead other rules of interpretation shall be used. Department's final answers to the questions
posed during the proposal process for the Contract shall in no event be deemed part of the Contract
Documents and shall not be relevant in interpreting the Contract Documents except as they may clarify
provisions otherwise considered ambiguous.

1.5 Referenced Standards and Specifications

Except as otherwise specified in the Contract Documents or otherwise directed by Department, Work
specified by the number, symbol or title of any standard established by reference to a described
publication affecting any portion of the Project shall comply with the latest edition or revision thereof and
amendments and supplements thereto in effect as of the Request For Proposals (RFP) issue Date unless
modified by Addendum or Change Order.

1.6 Omission of Details; Clarification by Department

Design-Builder shall not take advantage of any apparent Error in the Contract. Should it appear that the
Work to be done or any matter relative thereto is not sufficiently detailed or explained in the Contract
Documents, Design-Builder shall apply to Department in writing for such further written explanations as
may be necessary and shall conform to the explanation provided. Design-Builder shall promptly notify
Department of all Errors which it may discover in the Contract Documents, and shall obtain specific
instructions in writing regarding any such Error before proceeding with the Work affected thereby. The
fact that the Contract Documents omit or misdescribe any details of any Work which are necessary to
carry out the intent of the Contract Documents, or which are customarily performed under similar
circumstances, shall not relieve Design-Builder from performing such omitted Work or misdescribed
details of the Work, and they shall be performed as if fully and correctly set forth and described in the
Contract Documents, without entitlement to a Change Order hereunder except as specifically allowed
under Section 13.

1.7 Computation of Periods

References to “days” or “Days” contained in the Contract Documents shall mean Calendar Days unless
otherwise specified, provided that if the date to perform any act or give any notice specified in the
Contract Documents (including the last date for performance or provision of notice “within” a specified
time period) falls on a non-Working Day, such act or notice may be timely performed on the next
succeeding day which is a Working Day. Notwithstanding the foregoing, requirements contained in the
Contract Documents relating to actions to be taken in the event of an emergency, requirements contained
in Section 5.3 and any other requirements for which it is clear that performance is intended to occur on a
non-Working Day, shall be required to be performed as specified, even though the date in question may
fall on a non-Working Day.

1.8 Standard for Approvals

In all cases where approvals, acceptances or consents are required to be provided by Department or
Design-Builder hereunder, such approvals, acceptances or consents shall not be withheld unreasonably
except in cases where a different standard (such as sole discretion) is specified, and shall not be
unreasonably delayed if no response time is specified. In cases where sole discretion is specified, the
decision shall not be subject to dispute resolution or other legal challenge; provided, however, the issue of
whether the decision was arbitrary or capricious shall be subject to dispute resolution hereunder.
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1.9 Federal Requirements

Additional Federal Requirements and Federal Prevailing Wage Requirements are provided in Exhibits D
and F. Notwithstanding anything to the contrary contained herein, in the event of any conflict between
any Federal Requirement and the other requirements of the Contract Documents, the Federal
Requirements shall prevail, take precedence and be in force over and against any such conflicting
provisions.
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2 OBLIGATIONS OF DESIGN-BUILDER

2.1 Performance Requirements
2.1.1  Performance of Work

All materials, services and efforts necessary to achieve Substantial Completion and Final Acceptance on
or before the applicable Completion Deadline shall be Design-Builder’s sole responsibility, except as
otherwise specifically provided in the Contract Documents. Subject to the terms of Section 13, the costs
of all such materials, services and efforts are included in the Contract Price.

21.2 Performance Standards

Design-Builder shall furnish the design of the Project and shall construct the Project as designed, in
accordance with all professional engineering principles and construction practices generally accepted as
standards of the industry in the State (but at least meeting the requirements of the Contract Documents),
in a good and workmanlike manner, free from defects except to the extent that such defects are inherent in
prescriptive specifications included in the Contract Documents unless (a) Design-Builder has actual or
constructive knowledge of such defects, and (b) Design-Builder fails to request a change thereto by
Department, and in accordance with the terms and conditions set forth in the Contract Documents.

2.1.3 Performance as Directed

At all times during the term hereof, including during the course of, and notwithstanding the existence of,
any dispute, Design-Builder shall perform as directed by Department in a diligent manner and without
delay, shall abide by Department’s decision or order, and shall comply with all applicable provisions of
the Contract Documents. If a dispute arises regarding such performance or direction, the dispute shall be
resolved in accordance with Section 19.

2.2 General Obligations of Design-Builder

Design-Builder, in addition to performing all other requirements of the Contract Documents, shall:

(@) furnish all design and other services, provide all materials and labor and undertake all efforts
necessary or appropriate (excluding only those services, materials and efforts which the Contract
Documents specify will be undertaken by other Persons): (i) to construct the Project and maintain it
during construction in accordance with the requirements of the Contract Documents, all
Governmental Rules, all Governmental Approvals, and all other applicable safety, environmental,
licensing and other requirements, taking into account the R/W Work Map and other constraints
affecting the Project, so as to achieve, Substantial Completion and Final Acceptance by the
applicable Completion Deadlines; and (ii) otherwise to do everything required by and in accordance
with the Contract Documents;

(b) at all times provide Design-Builder’s Project Manager, Approved by Department, who (i) will have
full responsibility for the prosecution of the Work, (ii) will act as agent and be a single point of
contact in all matters on behalf of Design-Builder, (iii) will be present (or its Approved designee will
be present) at the Site at all times that Work is performed, and (iv) will have authority to bind
Design-Builder on all matters relating to the Project;

(c) obtain all Governmental Approvals (other than the Environmental Approvals and certain New
Environmental Approvals as provided in Section 6.3, but specifically including any Governmental
Approvals required to implement any Approved ATCs incorporated in the Contract Documents);

(d) comply with all conditions imposed by and undertake all actions required by and all actions
necessary to maintain in full force and effect all Governmental Approvals, including implementation
of all environmental commitments (including avoidance, minimization, and/or mitigation measures)
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required by the Contract Documents, except to the extent that such responsibility is expressly
assigned in the Contract Documents to another Person;

(e) provide such assistance as is reasonably requested by Department in dealing with any Person and/or
in prosecuting and defending lawsuits in any and all matters relating to, or arising out of the Project,
which may include providing information and reports regarding the Project, executing declarations
and attending meetings and hearings, maintain insurance in compliance with contract requirements;
indemnify, hold harmless, and defend Department in compliance with contract requirements.

(f) comply with all requirements of all Governmental Rules, including: (i) the Environmental Laws,
including all environmental mitigation and monitoring measures required for the Project, including
those set forth in Book 2, Section 4, and requirements regarding the handling, generation, treatment,
storage, transportation and disposal of Hazardous Materials; (ii) the Americans with Disabilities Act
of 1990 (ADA), 42 U.S.C. § 12101 et seq., including any amendments, as well as all applicable
regulations and guidelines; and (iii) the Federal Requirements;

(9) comply with the Quality Manual requirements in Book 2, Section 2.4,

(h) cooperate with Department and Governmental Persons with jurisdiction over the Project in the
review and oversight of the Project and other matters relating to the Work;

(i) supervise and be responsible to Department for acts and omissions of all Design-Builder-Related
Entities, as though all such Persons were directly employed by Design-Builder;

(j) mitigate delay to the Project and mitigate damages due to delay to the extent possible, including by
resequencing, reallocating or redeploying Design-Builder’s forces to other work, as appropriate; and

(k) pay all applicable federal, State and local sales, consumer, use and similar taxes, property taxes and
any other taxes, fees, charges or levies imposed by a Governmental Person, whether direct or
indirect, relating to, or incurred in connection with, the performance of the Work.

2.3 Representations, Warranties and Covenants
Design-Builder represents, warrants and covenants for the benefit of Department as follows:

2.3.1  Maintenance of Professional Qualifications

Design-Builder and its design Subcontractor(s) have maintained, and throughout the term of the Contract
and its design Subcontract(s) shall maintain, all required authority, license status, professional ability,
skills and capacity to perform the Work, and shall perform them in accordance with the requirements of
the Contract Documents.

2.3.2 Evaluation of Constraints

Design-Builder has evaluated the constraints affecting delivery of the Project, including the R/W Work
Map, Lane Closure Restrictions and Basic Configuration as well as the conditions of the Environmental
Approvals and has reasonable grounds for believing and does believe that the Project can be delivered
within such constraints.

2.3.3  Feasibility of Performance

Design-Builder has evaluated the feasibility of performing the Work within the time specified herein and
for the Contract Price, and has reasonable grounds for believing and does believe that such performance
(including achievement of Substantial Completion and Final Acceptance by the applicable Completion
Deadlines, for the Contract Price) is feasible and practicable.

234 Review of Site Information

Design-Builder has, prior to submitting its Proposal, in accordance with prudent and generally accepted
engineering and construction practices, reviewed the preliminary boring logs provided by Department in
Book 2 and undertaken appropriate activities sufficient to familiarize itself with surface conditions and
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subsurface conditions discernible from the surface affecting the Project, to the extent Design-Builder
deemed necessary or advisable for submittal of a Proposal. Said activities have included inspection and
examination of the Site and surrounding locations, to the extent possible. Based on its review, inspection,
examination and other activities, Design-Builder is familiar with and accepts the physical requirements of
the Work, subject to the right to receive a Change Order for Differing Site Conditions as specified herein.
Before commencing any Work on a particular aspect of the Project, Design-Builder shall verify all
governing dimensions and conditions at the Site and shall examine all adjoining work which may have an
impact on such Work. Design-Builder shall be responsible for ensuring that the Design Documents and
Construction Documents accurately depict all governing and adjoining dimensions and conditions.

2.3.5  Governmental Approvals

Design-Builder has no reason to believe that any Governmental Approval required to be obtained by
Design-Builder will not be granted in due course and thereafter remain in effect so as to enable the Work
to proceed in accordance with the Contract Documents. If any Governmental Approvals required to be
obtained by Design-Builder must formally be issued in the name of Department, Design-Builder shall
undertake all efforts to obtain such approvals, subject to Department’s reasonable cooperation with
Design-Builder, including execution and delivery of appropriate applications and other documentation in
a form Approved by Department. Design-Builder shall assist Department in obtaining any Governmental
Approvals which Department may be obligated to obtain, including providing information requested by
Department and participating in meetings regarding such approvals.

2.3.6  Progression of Work

Design-Builder shall at all times schedule and direct its Work to provide an orderly progression of the
Work to achieve Substantial Completion and Final Acceptance by the applicable Completion Deadlines
and in accordance with the Contract Schedule, including furnishing such employees, materials, facilities
and equipment and working such hours (including extra shifts and overtime operations) as may be
necessary to achieve such goals, all at Design-Builder’s own expense, except as otherwise specifically
provided in Section 13.

2.3.7  Design and Engineering Personnel

All design and engineering Work furnished by Design-Builder shall be performed by or under the
supervision of Persons licensed to practice architecture, engineering or surveying (as applicable) in the
State, and by personnel who are careful, skilled, experienced and competent in their respective trades or
professions, who are professionally qualified to perform the Work in accordance with the Contract
Documents, and who shall assume professional responsibility for the accuracy and completeness of the
Design Documents and Construction Documents prepared or checked by them.

2.3.8  Organization

Design-Builder is a [to be provided with executed contract] duly organized and validly existing
under the laws of the State of , with all requisite power to own its properties and assets and carry on
its business as now conducted or proposed to be conducted. Design-Builder is duly qualified to do
business, and is in good standing, in the State, and will remain in good standing throughout the term of
the Contract and for as long thereafter as any obligations remain outstanding under the Contract
Documents. [If Design-Builder is a joint venture, limited or general partnership or other similar business
structure, executed contract to identify Design-Builder’s members and provide organizational
information, qualification to do business and good standing representations regarding each member.]

2.3.9  Authorization

The execution, delivery and performance of the Contract have been duly authorized by all necessary
actions of Design-Builder, and, if applicable, Design-Builder’s members, and will not result in a breach or
a default under the organizational documents of any such Person or any indenture, loan, credit agreement,
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or other material agreement or instrument to which any such Person or any Guarantor is a party or by
which their properties and assets may be bound or affected.

2.3.10 Legal, Valid and Binding Obligation

The Contract constitutes the legal, valid and binding obligation of Design-Builder and, if applicable, of
each member of Design-Builder, enforceable in accordance with its terms. If applicable, each Guaranty
constitutes the legal, valid and binding obligation of Guarantor, enforceable in accordance with its terms.

2.3.11 False or Fraudulent Statements and Claims

Design-Builder recognizes that the requirements of the Program Fraud Civil Remedies Act of 1986, as
amended, 31 U.S.C. 8 3801 et seq. and the USDOT regulations, “Program Fraud Civil Remedies,”

49 C.F.R. Part 31, apply to its actions hereunder. Accordingly, by signing the Contract, Design-Builder
certifies or affirms the truthfulness and accuracy of any statement it has made, it makes, or it may make
pertaining to the Contract. In addition to other penalties that may be applicable, Design-Builder also
acknowledges that if it makes a false, fictitious, or fraudulent claim, statement, submission, or
certification, the federal government reserves the right to impose the penalties of the Program Fraud Civil
Remedies Act of 1986, as amended, on Design-Builder to the extent the federal government deems
appropriate. Design-Builder also recognizes that the California False Claims Act (Government Code
812650 et seq) apply to its action hereunder.

2.4 Design Requirements
2.4.1  Required Approval

Approval by Department, is required prior to commencing any Work that would necessitate a
modification in the Basic Configuration, regardless of whether the modification is required by a
Governmental Approval, is desired by Design-Builder for its benefit or for any other reason. Design-
Builder acknowledges and agrees that constraints set forth in the Contract Documents, as well as Site
conditions, environmental footprint, the R/W Work Map and the requirement to obtain Approval, will
impact Design-Builder’s ability to revise the Basic Configuration. Department commits to work in good
faith with Design-Builder on all reasonable modifications and will not unreasonably withhold approval of
modifications.

2.4.2  Design Review Process; Compliance with Design
2.4.2.1 Design Review Process

Design-Builder shall furnish the Released for Construction Documents and other Design Documents to
Department in accordance with Book 2, Section 2.4. Design-Builder shall obtain Department’s Approval
of the Released for Construction Documents in accordance with Book 2, Section 2.4 and, if required, shall
obtain Department’s Acceptance or Approval of the other Design Documents (as applicable) in
accordance with Book 2. Department shall have the right to review and comment on all Released for
Construction Documents and other Design Documents for compliance with the requirements of the
Contract Documents in accordance with Book 2, Section 2.4. Design-Builder shall notify Department in
writing within 14 Days after receipt of any such comments if Design-Builder believes incorporation of the
comments would cause the Released for Construction Documents, other Design Documents or any
Contract Documents to contain Errors in any respect or which would otherwise adversely affect in any
manner the design or construction of the Project or the Contract Schedule, and Department shall have the
right to modify its comments. Any failure of Design-Builder to so notify Department shall constitute
Design-Builder’s full acceptance of all responsibility for changes made to the Released for Construction
Documents and other Design Documents in response to such Department comments and will be treated
for all purposes hereunder as if Design-Builder had initiated such changes. Within 14 Days of receipt of
comments (including modifications to previous comments) or such longer period as may be allowed by
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Department, Design-Builder shall revise and modify all such documents or materials so as to fully reflect
all such comments.

2.4.2.2 Third Party Alternative Technical Concepts Approvals

Contractor acknowledges that any approvals from Persons other than Department required to implement
Approved Alternative Technical Concepts (ATC) incorporated in the Contract Documents are
Contractor’s sole responsibility to obtain and may be disapproved for any reason (or for no stated reason).
Contractor agrees that if Contractor fails to obtain any such approval, Contractor shall comply with the
corresponding baseline requirements (unmodified by the ATC) without any increase in the Contract Price
or extension of the Completion Deadlines.

2.4.2.3 Design Reviews Required by Third Parties

Design-Builder, in coordination with Department, shall be responsible for giving and obtaining all design
reviews required by Utility Owners, Governmental Persons, Railroad owners and any other Persons other
than Department, as applicable.

2.4.2.4 Compliance with Contract Documents and Design

Design-Builder shall deliver the Project in accordance with and otherwise meet the requirements of the
Contract Documents and Design Documents. To the extent of any conflicts between the Contract
Documents and the Design Documents, the Contract Documents shall have precedence over the Design
Documents.

2.4.3  Ownership of Design

Released for Construction Documents and other Design Documents become Department’s property upon
preparation. Other documents prepared or obtained by Design-Builder in connection with the
performance of its obligations under the Contract, including Construction Documents, studies, manuals,
as-built drawings, calculations, technical and other reports and the like, become Department’s property
upon Design-Builder’s preparation or receipt thereof.

2.5 Alternative Technical Concepts

Design-Builder acknowledges that any approvals from Persons other than Department required to
implement Approved Alternative Technical Concepts (ATC) incorporated in the Contract Documents are
Design-Builder’s sole responsibility to obtain and may be disapproved for any reason (or for no stated
reason). Design-Builder agrees that if Design-Builder fails to obtain any such approval, Design-Builder
shall comply with the corresponding baseline requirements (unmodified by the ATC) without any
increase in the Contract Price or extension of the Completion Deadlines.

Notwithstanding anything herein to the contrary, if implementation of an ATC will require additional real
property or Utility Work, Design-Builder shall have full responsibility for paying for any such real
property and any related costs including any necessary Environmental Approvals, or performing and
paying for any such Utility Work, without the right to a Change Order.
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3 INFORMATION SUPPLIED TO DESIGN-BUILDER;
RESPONSIBILITY FOR DESIGN; DISCLAIMER

3.1 Information Supplied

Department has made available to Design-Builder information which is described in the Contract
Documents and certain Reference Information Documents (RID) regarding the Project, and has allowed
Design-Builder access to the Site for purposes of inspection and testing.

3.2 Responsibility for Design

Design-Builder agrees that it has full responsibility for the design of the Project and that Design-Builder
shall furnish the design of the Project, regardless of the fact that certain conceptual design work occurred
and was provided to Design-Builder prior to the date of execution of the Contract. Design-Builder
specifically acknowledges and agrees that:

(&) The Basic Configuration is preliminary and conceptual in nature.

(b) Design-Builder is not entitled to rely on and has not relied on (i) the RID or (ii) any other documents
or information provided by Department, except to the extent specifically permitted in the Contract
Documents.

(c) Design-Builder is responsible for correcting any Errors in the Basic Configuration through the design
and/or construction process as set forth in Book 2 without any increase in the Contract Price or
extension of a Completion Deadline.

(d) Design-Builder’s Warranties and indemnities hereunder cover Errors in the Project even though they
may be related to Errors in the Basic Configuration or RID.

3.3 Reliance of Specified RID Information
3.3.1  No Other Liability Regarding RID

Design-Builder understands and agrees that Department shall not be responsible or liable in any respect
for any loss, damage, injury, liability, cost or cause of action whatsoever suffered by any Design-Builder-
Related Entity by reason of any use of any information contained in the RID or any action or forbearance
in reliance thereon, except to the extent that Department has specifically agreed herein that Design-
Builder shall be entitled to an increase in the Contract Price and/or extension of a Completion Deadline
with respect to such matter. Design-Builder further acknowledges and agrees that (a) if and to the extent
Design-Builder or anyone on Design-Builder’s behalf uses any of said information in any way, such use
is made on the basis that Design-Builder, not Department, has approved and is responsible for said
information, and (b) Design-Builder is capable of conducting and obligated hereunder to conduct any and
all studies, analyses and investigations as it deems advisable to verify or supplement said information, and
that any use of said information is entirely at Design-Builder’s own risk and at its own discretion.

3.3.2  No Representation or Warranty Regarding Basic Configuration and RID

DEPARTMENT DOES NOT REPRESENT OR WARRANT THAT THE INFORMATION
CONTAINED IN THE BASIC CONFIGURATION AND RID IS EITHER COMPLETE OR
ACCURATE OR THAT SUCH INFORMATION CONFORMS WITH THE REQUIREMENTS OF
THE CONTRACT DOCUMENTS. THE FOREGOING SHALL IN NO WAY AFFECT
DEPARTMENT’S AGREEMENT HEREIN TO ISSUE CHANGE ORDERS IN ACCORDANCE WITH
SECTION 13.

3.4 Professional Licensing Laws

Department does not intend to contract for, pay for, or receive any design services which are in violation
of any professional licensing laws, and by execution of the Contract, Design-Builder acknowledges that
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Department has no such intent. It is the intent of the parties that Design-Builder is fully responsible for
furnishing the design of the Project, although the fully licensed design firm(s) or individuals designated
herein will perform the design services required by the Contract Documents. Any references in the
Contract Documents to Design-Builder’s responsibilities or obligations to “perform” the design portions
of the Work shall be deemed to mean that Design-Builder shall “furnish” the design for the Project. The
terms and provisions of this Section 3.4 shall control and supersede every other provision of the Contract
Documents with respect to this issue.

35 Notification of Third Party Claims

Department and Design-Builder shall each provide timely written notification to the other party of the
receipt of any third party claim relating to, arising out of, or connected with work, operations or
responsibilities performed by or on behalf of Design-Builder under this Contract.
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4 TIME WITHIN WHICH PROJECT SHALL BE
COMPLETED; SCHEDULING

4.1 Time of Essence
Time is of the essence for this Contract.

4.2 Notices to Proceed
42.1 Issuance of NTP1

Design-Builder shall begin performance of certain limited Work as directed and described in NTP1 issued
by Department. Limited Work may include non-permanent construction such as preliminary design, final
design if specifically authorized in writing by Department, tree removal, clearing and grubbing, utility
coordination, soil borings, temporary construction, and other items specifically authorized in writing by
Department. Department anticipates that it will issue NTP1 within 14 Days after all the following events
have been fully satisfied with respect to the Work proposed to be constructed.

(a) Design-Builder has notified Department in writing of the work to be performed and has received
Department Approval, which may require Released for Construction Documents with Department
Approval. Department Approval does not relieve Design-Builder of any responsibility for the
design.

(b) All Governmental Approvals necessary for construction of such portion of the Project have been
obtained and all conditions of such Governmental Approvals that are a prerequisite to
commencement of such construction have been performed.

(c) Allinsurance policies and bonds required to be delivered to Department as set forth in Section 9 of
the Contract have been received and Accepted or Approved by Department as applicable and remain
in full force and effect prior to the start of the Project.

(d) All necessary rights of access for such portion of the Project have been obtained.

(e) Design-Builder has submitted for Department Approval a Preliminary Schedule in accordance with
Book 2, Section 2.3.

(f) Design-Builder has submitted for Department Approval the Quality Manual in accordance with
Book 2, Section 2.4.

(g) Acceptance of DBE Performance Plan in accordance with Exhibit E.

4.2.2 Issuance of NTP2

Design-Builder shall begin performance of the remainder of the Work as directed and described in NTP2
issued by Department. Department anticipates that it will issue NTP2 within 14 Days after the occurrence
of all of the following:

(&) Approval of the Environmental Management Plan in accordance with Book 2, Section 4;

(b) Approval of the Traffic Management Plan in accordance with Book 2, Section 18.

(c) Design-Builder has obtained approval of the Storm Water Pollution Prevention Plan (SWPPP).

(d) Design-Builder has submitted Original Payment Breakdown.

(e) Approval of the Maintenance Management Plan.
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4.3 Completion Deadlines
4.3.1 Reserved
4.3.2  Substantial Completion Deadline

Design-Builder shall achieve Substantial Completion not to exceed 600 Working Days after execution of
the Design-Build Contract. Said deadline for Substantial Completion, is referred to herein as the
“Substantial Completion Deadline.”

4.3.3  Final Acceptance Deadline

Design-Builder shall achieve Final Acceptance within 100 Working Days following Substantial
Completion. See Section 11.3 on Limitations on Payment. Said deadline for Final Acceptance, as it may
be extended hereunder, is at Department’s sole discretion and is referred to herein as the “Final
Acceptance Deadline.”

4.3.4 No Time Extensions

Except as otherwise specifically provided in Section 13, Department shall have no obligation to extend
any Completion Deadline and Design-Builder shall not be relieved of its obligation to comply with the
Contract Schedule and achieve Substantial Completion and Final Acceptance by the applicable
Completion Deadlines for any reason.

4.4 Contract Schedule

Design-Builder shall deliver the Project, including planning, design, construction, management,
development and completion, in accordance with the Contract Schedule, as described in Section 2.3 of
Book 2. Such schedule shall also be the basis for determining the amount of monthly progress payments
to be made to Design-Builder.

4.5 Prerequisites for Start of Construction

Design-Builder shall not start construction (or recommence construction following any suspension) of
any portion of the Project, except Work specifically authorized under NTP1, until all the following events
have been fully satisfied with respect to the Work proposed to be constructed.

(@) Department has issued a Notice to Proceed authorizing such Work.

(b) All requirements of the Quality Manual that are a condition to construction have been met.

(c) Design-Builder has furnished the Released for Construction Documents to Department and has
received Department’s Approval thereof in accordance with Book 2, Section 2.4 relating to such
portion of the Project, unless waived in writing by Department

(d) AIll Governmental Approvals necessary for construction of such portion of the Project have been
obtained and all conditions of such Governmental Approvals or the application to the Governmental
Persons which allow construction to proceed during the application process, that are a prerequisite to
commencement of such construction have been performed.

(e) Allinsurance policies and bonds required to be delivered to Department hereunder have been
received and Accepted or Approved by Department as applicable and remain in full force and effect.

(f) All necessary rights of access for such portion of the Project have been obtained.
(g) Department has Approved the Contractor’s Safety Program.
(h) Any additional conditions for construction set forth in the Contract Documents.

4.6 Reserved
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5 CONTROL OF WORK

5.1 Control and Coordination of Work

Design-Builder shall be solely responsible for and have control over the construction means, methods,
techniques, sequences, procedures, public safety and Site safety, and shall be solely responsible for
coordinating all portions of the Work under the Contract Documents, subject, however, to all
requirements contained in the Contract Documents.

5.2 Safety

Design-Builder shall take all reasonable precautions to prevent damage, injury, or loss to, all persons on
the Site or who would reasonably be expected to be affected by the Work, including individuals
performing Work, employees of Department and its consultants, visitors to the Site, traffic and the public
who may be affected by the Work. Design-Builder shall at all times comply with the Safety Management
Plan. Design-Builder shall immediately notify Department if Design-Builder believes that any Contract
requirement creates a safety risk. By so doing, Design-builder is not relieved of responsibility for safety
on the Site. Should the Department point out to Design-Builder a perceived safety hazard or lack of
adequate warning devices and protective measures, that action by the Department shall not relieve
Design-Builder from responsibility for public safety. Conformance by Design-Builder with the Safety
Management Plan or any other safety provisions in this contract shall not relieve Design-Builder of its
responsibility for safety on the Site

5.3 Process to be Followed for Discovery of Certain Site Conditions
5.3.1 Notification to Department
5.3.1.1 Discovery of Certain Site Conditions

If Design-Builder becomes aware of (a) any on-Site material that Design-Builder believes may contain
Hazardous Materials that is required to be removed or treated, (b) any paleontological, cultural or
biological resources, or (c) any Differing Site Conditions, as a condition precedent to Design-Builder’s
right to a Change Order, Design-Builder shall immediately notify Department via telephone or in person,
to be followed immediately by written notification. In such event, Design-Builder shall immediately stop
Work in the affected area and secure the affected area pending receipt of direction from Department.
Department will view the location within two Working Days of receipt of such notification and will
advise Design-Builder at that time whether to resume Work or whether investigation is required. Any
delay resulting from Department viewing the location up to two Working Days shall not be considered a
Department-Caused Delay.

5.3.1.2 Identified Conditions; Alternative Procedure

Notwithstanding the foregoing, Design-Builder shall not be obligated to stop Work upon discovery of any
materials, resources, species or conditions which the Contract Documents indicate are present in the
location in question. Furthermore, if any Governmental Approval specifies a procedure to be followed
which differs from the procedure set forth herein, Design-Builder shall follow the procedure set forth in
the Governmental Approval.

5.3.2  Further Investigation & Mitigation Work
Design-Builder shall promptly conduct such further investigation as Department deems appropriate.

If Differing Site Conditions are discovered, Design-Builder shall advise Department within one Working
Day after the initial notification to Department required in Section 5.3.1, of any action recommended to
be taken regarding the situation in a written action plan. Department then will determine whether Design-
Builder’s findings and proposed actions are acceptable within three Working Days of receipt of Design-
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Builder’s proposed action plan and either Approve, or require modification of, Design-Builder’s proposed
action plan.

If Hazardous Materials are involved, see Book 2, Section 4.

If paleontological, cultural or biological resources are present, Department will either perform the
necessary Mitigation Work or direct Design-Builder to perform the necessary Mitigation Work pursuant
to a Change Order issued under Section 13.

5.3.3 Recommence Work

Department shall have the right to require Design-Builder to recommence Work in the area at any time,
even though an investigation may still be ongoing (so long as such Work is not in violation of any
Governmental Rules or Governmental Approvals). Design-Builder shall promptly recommence Work in
the area upon receipt of notification from Department to do so. On recommencing Work, Design-Builder
shall follow all applicable procedures contained in the Contract Documents and all other Governmental
Rules with respect to such Work, consistent with Department’s determination or preliminary
determination regarding the nature of the material, resources, species or condition.

54 Obligation to Minimize Impacts

Design-Builder shall ensure that all of its activities and the activities of all Design-Builder-Related
Entities are undertaken in a manner that will minimize the effect on surrounding property and the public
to the maximum extent practicable. Design-Builder and all Design-Builder Related Entities shall perform
work as to offer the least possible obstruction and inconvenience to the public and shall have under
construction no greater length or amount of work that can be prosecuted properly with due regard to the
rights of the public.

55 Quality Management
55.1  Design-Builder Quality Management

Design-Builder shall perform the quality management necessary for Design-Builder to comply with its
obligations under the Contract Documents.

5.5.2  Oversight, Inspection, and Testing by Department and Others

All materials and each part or detail of the Work shall also be subject to oversight, inspection and testing
by Department and other Persons designated by Department. When any Utility Owner is to accept or pay
for a portion of the cost of the Work, its respective representatives have the right to oversee, inspect and
test the Work. Such oversight, inspection and/or testing does not make such Person a party to the Contract
nor will it change the rights of the parties hereto. Design-Builder hereby consents to such oversight,
inspection and testing. Upon request from Department, Design-Builder shall furnish information to such
Persons as are designated in such request and shall permit such Persons access to the Site and all parts of
the Work.

5.5.3  Obligation to Uncover Finished Work

At all times before Final Acceptance, Design-Builder shall remove or uncover such portions of the
finished construction Work as directed by Department. After examination by Department and any other
Persons designated by Department, Design-Builder shall restore the Work to the standard required by the
Contract Documents. If the Work exposed or examined is not in conformance with the requirements of
the Contract Documents, then uncovering, removing and restoring the Work and recovery of any delay to
the Critical Path occasioned thereby shall be at Design-Builder’s expense and Design-Builder shall not be
entitled to a time extension. Furthermore, any Work done or materials used without notice to and
opportunity for prior inspection by Department as provided in Book 2, Section 2.4 may be ordered
uncovered, removed or restored at Design-Builder’s expense and without a time extension, even if the
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Work proves acceptable after uncovering. Except with respect to Work done or materials used as
described in the foregoing sentence, if Work exposed or examined under this Section 5.5.3 is in
conformance with the requirements of the Contract Documents, then any delay in the Critical Path from
uncovering, removing and restoring Work shall be considered a Department-Caused Delay, and Design-
Builder shall be entitled to a Change Order for the cost of such efforts and recovery of any delay to the
Critical Path occasioned thereby, subject to the provisions of Section 13.

5.6 Effect of Oversight, Spot Checks, Audits, Tests, Acceptances, and
Approvals
5.6.1  Oversight and Acceptance

Design-Builder shall not be relieved of its obligation to perform the Work in accordance with the Contract
Documents, or any of its other obligations under the Contract Documents, by oversight, spot checks,
audits, reviews, tests, inspections, acceptances or approvals by any Persons, or by any failure of any
Person to take such action. The oversight, spot checks, audits, reviews, tests, inspections, acceptances and
approvals by any Person do not constitute Final Acceptance of the particular material or Work, or waiver
of any legal or equitable right with respect thereto. Department may reject or require Design-Builder to
remedy any Nonconforming Work and/or identify additional Work which must be done to bring the
Project into compliance with Contract requirements at any time prior to Final Acceptance, whether or not
previous oversight, spot checks, audits, reviews, tests, inspections, acceptances or approvals were
conducted by any Person. Department’s Approval or Acceptance of Design Documents for construction
as described by the Contract Documents shall constitute approval of the design by Department for
purposes of Government Code section 830.6, but shall not be deemed to relieve Design-Builder of
liability for the design.

5.6.2  No Estoppel

Department shall not be precluded or estopped, by any measurement, estimate or certificate made either
before or after Final Acceptance and payment therefor, from showing that any such measurement,
estimate or certificate is incorrectly made or untrue, or from showing the true amount and character of the
Work performed and materials furnished by Design-Builder, or from showing that the work or materials
do not conform in fact to the requirements of the Contract Documents. Notwithstanding any such
measurement, estimate or certificate, or payment made in accordance therewith, Department shall not be
precluded or estopped from recovering from Design-Builder and its Surety(ies) such damages as
Department may sustain by reason of Design-Builder’s failure to comply or to have complied with the
terms of the Contract Documents.

5.7 Nonconforming Work
5.7.1  Rejection, Removal and Replacement of Work

Subject to Department’s right, in its sole discretion, to Accept or reject Nonconforming Work, Design-
Builder shall remove and replace rejected Nonconforming Work so as to conform with the requirements
of the Contract Documents, at Design-Builder’s expense and without any time extension; and Design-
Builder shall promptly stop the work, submit a written plan for Department approval and take all action
necessary to prevent similar deficiencies from occurring in the future. The fact that Department may not
have discovered the Nonconforming Work shall not constitute an Acceptance or Approval of such
Nonconforming Work. If Design-Builder fails to correct any Nonconforming Work within ten Days of
receipt of notice from Department requesting correction (or, for Nonconforming Work which cannot be
corrected within ten Days, if Design-Builder fails to provide to Department a schedule for correcting any
such Nonconforming Work Approved by Department within such ten Day period, begin correction within
such ten Day period and thereafter diligently prosecute such correction in accordance with such Approved
schedule to completion), then Department may cause the Nonconforming Work to be remedied or
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removed and replaced, and may deduct the cost of doing so from any moneys due or to become due
Design-Builder and/or obtain reimbursement from Design-Builder for such cost.

5.7.2  Acceptance of Nonconforming Work

Department may, in its sole discretion, Accept any Nonconforming Work without requiring it to be fully
corrected, and shall be entitled to a pay adjustment (or reimbursement of a portion of the Contract Price, if
applicable). In certain events, it may not be possible for the Nonconforming Work to be made to conform
to the requirements of the Contract Documents, including, without limiting the foregoing, Design-
Builder’s failure to perform such items to be paid in equal monthly amounts indicated in Book 2,

Section 2.2 during a required time period. In general, the pay adjustment (or reimbursement) shall equal,
at Department’s election, (a) Design-Builder’s cost savings associated with its failure to perform the
Work in accordance with the Contract requirements and/or (b) the amount deemed appropriate by
Department to provide compensation for impacts to affected parties such as future maintenance and/or
other costs relating to the Nonconforming Work. In certain events, Department shall be entitled to a pay
adjustment (or reimbursement) as expressly set forth elsewhere in the Contract Documents.
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6 ACCESS TO SITE; UTILITY RELOCATIONS;
ENVIRONMENTAL MITIGATION

6.1  Access to Site

6.1.1  Access to Right of Way Identified on R/W Work Map

6.1.1.1 Obligation to Provide Access to Right of Way

Department shall provide access to the Right of Way identified on the R/W Work Map.

6.1.1.2 Right of Way Access Requirements

Concurrently with review of the Baseline Schedule, Design-Builder and Department shall discuss the
access requirements for the Right of Way identified on the R/W Work Map associated with the scheduled
activities, mutually determine which parcels are on the Critical Path and establish dates to be included in
the Baseline Schedule for activities associated with provision of access. Design-Builder shall be provided
access to those parcels identified on the R/W Work Map that have not been obtained by the Proposal Due
Date no later than the deadline specified in Book 2, Section 7. For Approval, the Baseline Schedule must
be structured to provide reasonable work-arounds to progress the Project until these parcels become
available, and reasonably minimize dependence on these parcels.

6.1.1.3 Delay in Providing Access

If Department at any time determines it will be unable to provide access to a particular parcel by the
scheduled date (on the Contract Schedule), Department shall notify Design-Builder regarding the revised
projected date for delivery of access 45 days prior to the current scheduled date for delivery of access.
Design-Builder shall take appropriate action to minimize any cost and time impact and shall work around
such parcel until access can be provided, including rescheduling and resequencing Work so as to avoid
any delay to the Project. Subject to Section 6.1.1.4, to the extent that a delay to the Critical Path cannot be
avoided, such delay to the Critical Path shall be considered a Department-Caused Delay.

6.1.1.4 Obligation to Provide Written Notice

In addition to the requirements of Section 6.1.1.3, and as a necessary condition for obtaining any increase
in the Contract Price or extension of a Completion Deadline related to Department’s delivery of access to
the parcels identified on the R/W Work Map, Design-Builder shall provide Department with a 30-Day
written notice when lack of availability of a given parcel will result in an impact to the cost or schedule.

6.1.2  Access to Right of Way Not Identified on R/W Work Map
6.1.2.1 Unidentified Right of Way as a Result of a Department-Directed Change

Any Right of Way not identified on the R/W Work Map that is required as the result of a Department-
Directed Change will be addressed in the respective Change Order for the Department-Directed Change.

6.1.2.2 Right of Way Associated with a Design-Builder Initiated Change Order

The cost of obtaining any Right of Way not identified on the R/W Work Map associated with a Design-
Builder-initiated Change Order under Section 13.3 will be considered in determining the Contract Price
adjustment under Section 13.

6.1.2.3 Reimbursement of Department Costs

Subject to Department Approval, Design-Builder shall reimburse Department for any costs (including but
not limited to attorneys’, accountants’ and expert witness fees and costs) of acquiring any real property
that is not Department’s responsibility under Sections 6.1.1.1, 6.1.2.1 or 6.1.2.2 which Design-Builder
determines is necessary or advisable in order to complete the Project, including obtaining any
Construction Easements. Department may deduct such amounts from payments otherwise owing

Design-Build Contract 18



Department of Transportation Book 1-I-15 Cajon Pass Rehabilitation
E.A. 08-0Q7404
Project ID 08000204564

hereunder, or may separately invoice Design-Builder. Design-Builder shall reimburse Department for any
such amounts paid by Department within 10 Days after receipt of an invoice from Department therefor.

6.1.2.4 Additional Requirements
Additional requirements applicable to Design-Builder are set forth in Section 7 of Book 2.

6.1.3  Sharing of Cost Savings For Avoided Right of Way Acquisitions

Design-Builder is encouraged to evaluate design alternatives that would avoid the need to acquire Right
of Way. If any such design alternative is Approved, resulting in reduction of Department’s costs, change
in the Contract Price will be negotiated.

6.2 Utility Relocations

This Section 6.2 describes how the risk of increased costs and delays associated with the Utility Work is
allocated between Department and Design-Builder through the Change Order process, and contains
certain additional terms relating to Utility Work to supplement those set forth in Section 6 of Book 2.
Design-Builder agrees that (a) the Contract Price covers all of the Relocations and other Utility Work to
be furnished or performed by Design-Builder described in Section 6 of Book 2 and in this Section 6.2,
and (b) it is feasible to obtain and/or perform all necessary Utility Work within the time deadlines of the
Contract Documents. Accordingly, Design-Builder shall be entitled to receive a Change Order for
additional costs and delays associated with the Utility Work only as permitted by this Section 6.2 or in
circumstances for which such a Change Order is otherwise permitted under Section 13 (such as for
Department-Directed Changes which increase the Utility Work to be furnished or performed by Design-
Builder). A deductive Change Order for reductions in the Utility Work to be furnished or performed by
Design-Builder shall be issued only when permitted by this Section 6.2 or in circumstances for which a
deductive Change Order is otherwise permitted under Section 13. Notwithstanding the foregoing, Design-
Builder’s entitlement to any Change Orders pursuant to Section 13 relating to the Utility Work shall be
subject to any applicable limitations and restrictions set forth in this Section 6.2, and Design-Builder’s
entitlement to any Change Orders pursuant to this Section 6.2 shall be subject to the limitations,
restrictions and procedures set forth in Section 13, except as otherwise set forth in Section 6.2.8.

6.2.1  Accuracy of Design and Data
6.2.1.1 “Reasonable Accuracy” Defined
6.2.1.1.1 Reasonable Accuracy

For purposes of Sections 6.2.1.1 and 6.2.1.2, a Utility shall be deemed indicated with reasonable accuracy

if:

(a) with respect to the “Quality Level A” Utility information provided by Department (as indicated
therein), the Utility’s actual location is within 2 feet of the indicated horizontal and vertical locations

at the “xyz” coordinates in the utility plan sheets or pothole matrices showing Verified Utility
Information in Book 2; or

(b) with respect to the “Quality Level B” Utility information provided by Department (as indicated
therein), the Utility’s actual location is within 2 feet of the indicated horizontal location at the “xy”
coordinates in the utility plan sheets or pothole matrices showing Verified Utility Information in
Book 2 (with no limitation on vertical location).

6.2.1.1.2 Inconsistency Among Verification Data Sheets

If there is any inconsistency between any two or more utility plan sheets or pothole matrices showing
Verified Utility Information cited in Section 6.2.1.3.1, the most accurate of the indications will be used
for purposes of Section 6.2.1.3.1.
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6.2.1.1.3 Design-Builder Acknowledgment Regarding RID

Design-Builder acknowledges that statements in the RID as to the extent or nature of the work required to
Relocate any Utility shall have no relevance to the determination of reasonable accuracy, and shall not be
considered in calculating the amount of the Change Order, if any, to which either party is entitled
pursuant to this Section 6.2.1.

6.2.1.2 Inaccuracy Increasing the Work

In general, if any existing underground Utility identified in Book 2, Section 6.2 as part of the Work (or
any portion of such Utility) is not indicated at all in the utility plan sheets or pothole matrices showing
Verified Utility Information provided in Book 2 or is not indicated therein with “reasonable accuracy” (as
defined in Section 6.2.1.1) therein, then, upon Design-Builder’s fulfillment of all applicable requirements
of Section 13, and subject to the limitations contained therein, Department shall be responsible for, and
agrees to issue a Change Order to (a) compensate Design-Builder for additional costs of the Utility Work
(other than Betterments added to the Work pursuant to Section 6.2.4) to be furnished or performed by
Design-Builder which are directly attributable to such lacking or incorrect information and/or (b) to
extend the Completion Deadlines as a result of any delay in the Critical Path caused by any such
conditions. Notwithstanding the foregoing, Design-Builder shall be responsible for, and no Change Order
shall be issued under this Section 6.2.1.1 with respect to:

(i) any Utility (or portion thereof) which a surface inspection of the area would have shown the
existence or the likelihood of existence thereof in the correct location and/or size, as applicable, by
reason of above-ground facilities such as buildings, meters, junction boxes or identifying markers;

(if) Stormwater facilities connected with drainage of the roadway;

(iii) Department-owned facilities;

(iv) Service Lines; or

(v) any costs or delays associated with the performance of Incidental Utility Work by Design-Builder or
by any Utility Owner.

6.2.1.3 Inaccuracy Decreasing the Work

If any existing underground Utility identified in Book 2, Section 6 as part of the Work (or any portion of
such Utility) is not indicated with “reasonable accuracy” in the utility plan sheets or pothole matrices
showing Verified Utility Information provided in Book 2, then Department shall have the right to issue a
Change Order reducing the Contract Price and/or Completion Deadlines to reflect the value of any
reduction in the costs and/or duration of the Utility Work (other than Betterments added to the Work
pursuant to Section 6.2.4) to be furnished or performed by Design-Builder which is directly attributable to
the correction of such information. The amount of any such Change Order shall be determined in
accordance with Section 13.

6.2.1.4 Partial Inaccuracy

If only a portion of an existing underground Utility identified in Book 2, Section 6.2 is not indicated at all
in the utility plan sheets or pothole matrices showing Verified Utility Information provided in Book 2 or
is not indicated with “reasonable accuracy” therein, then a Change Order pursuant to Sections 6.2.1.2 or
6.2.1.3 shall be allowed only for the resulting increased or decreased costs (respectively) of the Utility
Work incurred by Design-Builder with respect to that portion of such Utility (subject, in the case of any
increase in the Contract Price, to the restrictions set forth in clauses (i), (ii), (iii), (iv), and (iv) of

Section 6.2.1.1).
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6.2.2  Change in Allocation of Responsibility
6.2.2.1 Change in Allocation of Responsibility Increasing the Work

The scope of the Work with respect to Utilities may be increased by reallocating Utility Work from a
Utility Owner to Design-Builder by Change Order.

Upon Design-Builder’s fulfillment of all applicable requirements of Section 13, and subject to the
limitations contained therein, Design-Builder shall be entitled to an increase in the Contract Price to
compensate Design-Builder for its additional costs directly attributable to any increase in the scope of the
Work pursuant to this Section 6.2.2.1; provided, however, that if Department determines in its sole
discretion that Department is entitled to reimbursement by the Utility Owner for the cost of such
Relocation, then the amount of such resulting increase in the Contract Price shall instead be determined in
the same manner as that provided in Section 6.2.4 for a Betterment, subject to the requirements of any
applicable Utility Agreement. Design-Builder is responsible for scheduling all Utility Work so as to meet
all applicable Completion Deadlines, without regard to whether such Utility Work is performed by
Design-Builder or the affected Utility Owner; accordingly, Design-Builder shall not be entitled to an
extension of any Completion Deadline on account of any increase in the scope of the Work pursuant to
this Section 6.2.2.1. Any increase in the scope of the Work pursuant to this Section 6.2.2.1 shall not be
considered a Department-Directed Change.

6.2.2.2  Change in Allocation of Responsibility Decreasing the Work

Any Utility Work initially included in the scope of the Work may be deleted from the scope of the Work
pursuant to either of the following:

(@) The scope of the Work may be reduced pursuant to Book 2, Section 6.2.1; or

(b) Upon Approval or direction by Department, design and/or construction of Utility Relocations
identified in Book 2, Section 6.2 or Incidental Utility Work may be removed from the Work.

Department shall be entitled to a reduction in the Contract Price to reflect any reduction in the scope of
the Work pursuant to this Section 6.2.2.2. The amount of any such deductive Change Order shall be
determined in accordance with Section 13. Any reduction in the scope of the Work pursuant to this
Section 6.2.2.2 shall not be considered a Department-Directed Change

6.2.3  Added Utility Work

Upon Design-Builder’s fulfillment of all applicable requirements of Section 13, and subject to the
limitations contained therein, Design-Builder shall be entitled to (a) an increase in the Contract Price to
compensate Design-Builder for its additional costs and/or (b) an extension of the applicable Completion
Deadlines as the result of any delay in the Critical Path directly attributable to any Utility Work added
after the Proposal Due Date in accordance with Book 2, Section 6.2.2.1.2.

6.2.4  Betterments
Utility Betterments may be added to the Work pursuant to this Section 6.2.4 and Book 2, Section 6.4.6.

6.2.4.1 Procedure

Any Utility Owner may request Department to permit Design-Builder to perform work relating to
Betterments as a part of the Work, at the Utility Owner’s expense. If Department Approves any such
request, Design-Builder will have the obligation to perform such work, with the right to receive additional
payment and an extension of any affected Completion Deadline to the extent that any delay in the Critical
Path is directly attributable to the Betterment. The price charged by Design-Builder for such Betterment
shall either be a lump sum amount negotiated with the Utility Owner or determined on a time and
materials cost basis as specified below. Any extension of any Completion Deadline(s) or Contract Price
increase requested for any Betterment shall be subject to the requirements of Sections 6.2 and 13, as
applicable.
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6.2.4.1.1 Pricing

If a Utility Owner requests that Design-Builder design and/or construct a Betterment, Design-Builder
shall use its best efforts to negotiate a lump sum price or unit prices for such work with the Utility Owner,
in good faith. If Design-Builder and the Utility Owner are unable to agree on a lump sum price or unit
prices, then Department will direct Design-Builder to perform such work on a time and materials basis
pursuant to Section 13.7, provided that the conditions set forth in Section 6.2.4.1.3 are satisfied.

6.2.4.1.2 Change Order Increasing the Contract Price

A proposed Betterment will be added to the scope of the Work if Approved by Department pursuant to
Section 6.2.4.1.3. Department agrees to issue a Change Order increasing the Contract Price on account of
any Betterment added to the Work pursuant to this Section 6.2.4.1. The amount of any Change Order
issued under this Section 6.2.4.1 shall be a direct pass-through of the lump sum price negotiated by
Design-Builder and the Utility Owner (with no additional mark-ups) or, if no such price has been
negotiated, an amount determined on a time and materials basis pursuant to Section 13.7. Design-Builder
shall not request or accept any payment directly from the Utility Owner for any Betterment added to the
Work.

6.2.4.1.3 Department’s Approval of Betterments

Department will Approve the addition of a Betterment to the scope of the Work under this Section 6.2.4.1
only if: (a) the Utility Owner has agreed to the addition of such Betterment to the Work, (b) such
Betterment is compatible with the Project, (c) the Utility Owner has agreed to reimburse Department for
all the costs thereof, (d) the Utility Owner has agreed as to the method (e.g., negotiated lump sum amount,
unit prices or time and materials cost basis) of pricing such Work, and (e) it is feasible to separate the
cost/pricing of the Betterment work from that for any related Utility Work being furnished or performed
by Design-Builder. Design-Builder shall provide Department with such information, analyses and
certificates as may be requested by Department in connection with its Approval.

6.2.4.1.4 Change Order Reducing the Contract Price

If any Betterment has been added to the Work and the Contract Price has been increased accordingly by
Change Order, but subsequently for any reason the Betterment is deleted from the Work, or the scope of
Design-Builder’s Work with regard to such Betterment is materially reduced, then Department shall be
entitled to issue a Change Order reducing the Contract Price to reflect the value of any reduction in the
costs of the Work that is directly attributable to such deletion or reduction. Such Change Order shall be
equal to the lump sum amount added to the Contract Price pursuant to Section 6.2.4.1.2, if applicable and
if the entire Betterment has been deleted from the Work; otherwise, the amount of such Change Order
shall be determined in accordance with Section 13.

6.2.4.1.5 Betterment Not Considered Department-Directed Change

Any change in the scope of the Work pursuant to this Section 6.2.4 shall not be considered a Department-
Directed Change.

6.2.5  Utility Delays

Design-Builder shall give written notice to Department of any circumstance which may lead to a claim
under this Section 6.2.5 immediately after Design-Builder’s becoming aware that such circumstance has
occurred or is likely to occur.

6.2.5.1 Allocation of Risk of Schedule Impacts

Design-Builder shall bear the risk of schedule impacts associated with the first four Days of Utility
Delays per Utility Owner for the Project. Subject to the limitations and conditions set forth herein, if
aggregate Utility Delays caused by a particular Utility Owner exceed four Days, then any Completion
Deadline(s) affected thereby shall be extended for one Day for every Day of Utility Delay caused by such
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Utility Owner in excess of the initial aggregate of four Days of Utility Delay caused by such Utility
Owner so long as the Utility Delay impacts the Project’s Critical Path.

Failure of the parties to reach agreement regarding Design-Builder’s entitlement to an extension due to
Utility Delays shall be a Dispute to be resolved in accordance with Section 19. Design-Builder shall not
be entitled to any extension of any Completion Deadline on account of any Utility Delay except as
provided in this Section 6.2.5.1.

6.2.5.2 Conditions to Extensions for Utility Delays

With respect to each Utility Delay claimed by Design-Builder, Design-Builder shall not be entitled to any
extension of any Completion Deadline(s) pursuant to Section 6.2.5.1, and such Utility Delay shall not be
counted toward the four-Day cap on Design-Builder’s risk per Utility Owner set forth in Section 6.2.5.1,
unless all of the following conditions are satisfied:

(@) Design-Builder has provided evidence reasonably satisfactory to Department that (i) Design-Builder
has fulfilled its obligation under the applicable Utility Agreement(s) to coordinate with the Utility
Owner to prevent or reduce such delays, and (ii) Design-Builder has otherwise made diligent efforts
to obtain the timely cooperation of the Utility Owner but has been unable to obtain such timely
cooperation;

(b) If Design-Builder is responsible for the Relocation, Design-Builder has provided a reasonable
Relocation plan to the Utility Owner and Design-Builder has obtained, or is in a position to timely
obtain, all applicable approvals, authorizations, certifications, consents, exemptions, filings, leases,
licenses, permits, registrations, options and/or rulings required by or with any Governmental Person
in order to design and construct such Relocation; and

(c) No circumstances exist which have delayed or are delaying the affected Relocation, other than those
which fit within the definition of a Utility Delay.

6.2.5.3 Concurrent Delays

To the extent one or more Utility Delays is or are concurrent with any other delay which is Design-
Builder’s responsibility hereunder but which is not a Utility Delay, whether or not such other delay is on
the Critical Path, then such Utility Delay(s) shall not be considered in calculating any four-Day cap on
Design-Builder’s risk pursuant to Section 6.2.5.1. Furthermore, to the extent two or more Utility Delays
occur concurrently with each other (whether caused by the same Utility Owner or by different Utility
Owners), then only one of such Utility Delays shall be considered in calculating a four-Day cap on
Design-Builder’s risk pursuant to Section 6.2.5.1 (in selecting between two or more Utility Owners for
such purpose, the Utility Delay caused by the Utility Owner with the least amount of accrued Utility
Delay shall be selected and applied to the four-Day cap on Design-Builder’s risk for such Utility Owner).

6.2.6  Certain Obligations of Design-Builder; Utility-Related Right of Way Costs
6.2.6.1 Multiple Relocations of the Same Utility

Design-Builder shall endeavor to avoid multiple Relocations of the same Utility, whether by the Utility
Owner or by Design-Builder. Accordingly, after a Utility has been Relocated once in order to
accommodate the Project, Design-Builder shall be responsible for all costs incurred by either Design-
Builder or the Utility Owner in order to subsequently Relocate such Utility to accommodate the Project. If
the Utility Owner performs such subsequent Relocation at Department’s expense, then Design-Builder
shall reimburse Department for all amounts paid by Department to such Utility Owner in reimbursement
for such subsequent Relocation. If Design-Builder performs such subsequent Relocation, then Design-
Builder shall not receive any extension of any Completion Deadline or increase in the Contract Price on
account of the performance of such subsequent Relocation.
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6.2.6.2 Minimizing Department’s Reimbursement Obligation

In designing and constructing the Project, Design-Builder shall take all reasonable steps to minimize costs
to the Utility Owners which will be subject to reimbursement by Department, to the extent practicable and
otherwise consistent with other requirements of the Contract Documents.

6.2.6.3 Utility-Related Right of Way Costs
6.2.6.3.1 Department’s Responsibility
With respect to Utility Easements other than those described in Section 6.2.6.3.2, Department shall be

responsible for any compensation required to be paid to Utility Owners for relinquishing their Utility
Easements.

6.2.6.3.2 Design-Builder’s Responsibility

With respect to Utility Easements resulting from a change in Basic Configuration, Design-Builder shall
be responsible for, and shall reimburse Department within 10 Days after receiving an invoice therefor,
any compensation which Department may be obligated to pay to the Utility Owners for relinquishing such
Utility Easements.

6.2.7  Additional Restrictions on Change Orders

In addition to all of the other requirements and limitations contained in this Section 6.2 and in Section 13,
the entitlement of Design-Builder to any Change Order under this Section 6.2 shall be subject to the
restrictions and limitations set forth in this Section 6.2.7.

6.2.7.1 Burden of Proof

Design-Builder shall provide adequate support, by documentation acceptable to Department, to prove that
the amount of any additional costs and/or time incurred by Design-Builder are both necessary and
reasonable. For Relocations, Design-Builder shall also bear the burden of proving that the Relocation
cannot reasonably be avoided.

6.2.7.2 Incremental Costs Only

Any Change Order increasing the Contract Price pursuant to this Section 6.2 shall include only the
incremental costs arising from the circumstances giving rise to such Change Order.

6.2.7.3 Coordination Costs

Design-Builder shall not be entitled to an increase in the Contract Price for any costs of coordinating with
Utility Owners or for assisting Department in coordinating with Utility Owners.

6.2.7.4 Voluntary Action by Design-Builder

If Design-Builder elects to make payments to Utility Owners or to undertake any other efforts which are
not required by the terms of the Contract Documents, Design-Builder shall not be entitled to a Change
Order in connection therewith. Design-Builder shall promptly notify Department of the terms of any such
arrangements.

6.2.8  Special Provision Regarding Change Orders

Notwithstanding any contrary provision of Section 13, Department reserves the right, in its sole
discretion, to waive certain of the requirements set forth in Section 13 with respect to any Change Order
to be issued pursuant to this Section 6.2.

6.3 Environmental Compliance

In performance of the Work, Design-Builder shall comply with all requirements of all applicable
Environmental Laws and Governmental Approvals issued thereunder, whether obtained by Department or
Design-Builder. Design-Builder acknowledges and agrees that it will be responsible for all fines and
penalties that may be assessed in connection with any failure to comply with such requirements.
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6.3.1  Mitigation Requirements

Design-Builder shall perform all environmental commitments (which term shall be deemed to include all
avoidance, minimization and/or mitigation measures associated with the approval of the Environmental
Document for the project, and including all related requirements of the Environmental Approvals and
similar Governmental Approvals, regardless of whether such requirements would be considered to fall
within a strict definition of the term) for the Project. The Contract Price includes compensation for
Design-Builder’s performance of all environmental commitments (avoidance, minimization and/or
mitigation measures) and for performance of all environmental commitments arising from New
Environmental Approvals which Section 6.3.2 designates as Design-Builder’s responsibility as well as the
cost of all activities to be performed by Design-Builder as described in Section 4 of Book 2.

6.3.2  New Environmental Approvals
6.3.2.1 Approvals To Be Obtained by Department

Department shall be responsible for obtaining any New Environmental Approvals necessitated by a
Department-Directed Change, Department-Caused Delay, change in a Governmental Rule under
Section 13.3.1.2(d)(v), or Force Majeure event. Design-Builder shall provide support services to
Department with respect to obtaining any such New Environmental Approval. Any Change Order
covering a Department-Directed Change, Department-Caused Delay, change in a Governmental Rule
under Section 13.3.1.2(d)(v) or Force Majeure event may include compensation to Design-Builder for any
changes in the Work (including performance of additional avoidance, minimization, and/or mitigation
measures but excluding performance of such support services) resulting from such New Environmental
Approvals, as well as any time extension necessitated by the Department-Directed Change, Department-
Caused Delay, change in Governmental Rule under Section 13.3.1.2(d)(v) or Force Majeure event ,
subject to the conditions and limitations contained in Section 13.

6.3.2.2 Approvals To Be Obtained by Design-Builder

If a New Environmental Approval becomes necessary for any reason other than those specified in
Section 6.3.2.1, Design-Builder shall be fully responsible for obtaining the New Environmental Approval
and any other environmental approvals that may be necessary, and for all requirements resulting there
from, as well as for any litigation arising in connection therewith. Department will reasonably assist
Design-Builder in obtaining any New Environmental Approvals.
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7 EQUAL EMPLOYMENT OPPORTUNITY;
SUBCONTRACTS; LABOR
7.1 Equal Employment Opportunity

7.1.1  Equal Employment Opportunity Policy

Design-Builder shall comply with the Equal Employment Opportunity (EEO) requirements set forth in
Exhibits D and F.

7.1.2 Inclusion in Subcontracts

Design-Builder shall include Sections 7.1.1 and Exhibits D and F in every Subcontract over $10,000
(including purchase orders), and shall require that they be included in all Subcontracts over $10,000 at
lower tiers, so that such provisions will be binding upon each Subcontractor.

7.2 Disadvantaged Business Enterprises
7.2.1  Disadvantaged Business Enterprises Policy
Design-Builder shall comply with the requirements set forth in Exhibit E.

722 Inclusion in Subcontracts

Design-Builder shall include Section 7.2.1 and Exhibit E in every Subcontract (including purchase
orders), and shall require that they be included in all Subcontracts at lower tiers, so that such provisions
will be binding upon each Subcontractor.

7.3 Subcontracting Requirements

Design-Builder shall comply with all applicable requirements of the Contract Documents relating to
Subcontracts (including Exhibits D, E and F), and shall ensure that its Subcontractors (at all tiers) comply
with all applicable requirements of the Contract Documents relating to subcontracting (including
Exhibits D, E and F).

7.3.1  Major Participants

Design-Builder shall not add, delete, or change the role of, any Major Participant as set forth in its
Proposal without the prior Approval of Department.

7.3.2  Assignment of Subcontract Rights

Each Subcontract shall provide that, pursuant to terms in form and substance satisfactory to Department,
() Department is a third party beneficiary of the Subcontract and shall have the right to enforce all terms
of the Subcontract for its own benefit, (b) all guarantees and warranties, express and implied, shall inure
to the benefit of Department, its successors and assigns, as well as Design-Builder, and (c) the rights of
Design-Builder under such instrument are assigned to Department contingent upon delivery of written
request from Department following default by Design-Builder or termination or expiration of the
Contract, allowing Department to assume the benefit of Design-Builder’s rights with liability only for
those remaining obligations of Design-Builder accruing after the date of assumption by Department, but
shall not release or relieve Design-Builder from its obligations or liabilities under the assigned
Subcontract.

7.3.3  Subcontract Terms

Each Subcontract shall include terms and conditions sufficient to ensure compliance by the Subcontractor
with all applicable requirements of the Contract Documents, and shall include provisions addressing the
following requirements as well as any other terms that are specifically required by the Contract
Documents to be included therein. Each Subcontract shall include terms that are substantially similar to
those terms required by Sections 5.1, 5.2, 5.3, 5.4, 7.1 (as appropriate), 7.2, 7.3.1, 7.4.3, 10.1, 13.7, 14,
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15, 19, 20.3 and 23.6 and Exhibits D (as appropriate), E, and F (as appropriate), specifically including an
agreement by the Subcontractor to be joined in any dispute resolution proceeding pursuant to Section 19
if such joinder is reasonably necessary to resolve the dispute; and each Subcontract other than
Subcontracts with Suppliers shall include terms that are substantially similar to those contained in
Sections 2.2(e), 2.2(f), 2.2(h), 2.3.1, 21.3, 22.2 (as appropriate), 22.3 and 22.4.

7.3.4 Subcontract Data

Design-Builder shall notify Department, in writing, of the name and address of, licenses held by, and any
insurance documents required pursuant to Section 9 of, each Subcontractor (excluding Suppliers), as soon
as the potential Subcontractor has been identified by Design-Builder, but in no event less than 14 Days
prior to the scheduled initiation of Work by such proposed Subcontractor.

Design-Builder shall provide requests to sublet any portion of the Contract to Department on a form
provided by Department, at least 10 Days in advance of the date on which the Subcontractor intends to
start work. Design-Builder shall allow Department access to all Subcontracts and records regarding
Subcontracts within 7 Days following receipt of Department’s request. All Subcontracts shall be in
writing and shall include design costs (if applicable).

7.3.5  Responsibility for Work by Subcontractors

Notwithstanding any Subcontract or agreement with any Subcontractor, Design-Builder shall be fully
responsible for all of the Work. Department shall not be bound by any Subcontract, and no Subcontract
shall include a provision purporting to bind Department. Each Subcontract shall include the following
provision:

Nothing contained herein shall be deemed to create any privity of contract between the
State of California through its Director of Transportation (Department) and
Subcontractor, nor does it create any duties, obligations or liabilities on the part of
Department to Subcontractor except those allowed under California law. In the event of
any claim or dispute arising under this Subcontract and/or Design-Builder’s contract with
Department, Subcontractor shall look only to Design-Builder for any payment, redress,
relief or other satisfaction. Subcontractor hereby waives any claim or cause of action
against Department arising out of this Subcontract or otherwise arising out of or in
connection with Subcontractor’s work.

7.3.6  Subcontract Work
Design-Builder shall coordinate the Work performed by Subcontractors.

7.3.7 Debarred Subcontractors

Design-Builder shall not enter into any Subcontracts with any Person then debarred or suspended from
submitting bids by any agency of the State.

7.4 Key Personnel; Character of Workers
741  Key Personnel

Exhibit G hereto identifies certain key positions for the Project. Department shall have the right to review
the qualifications and character of each individual to be assigned to a key position (including personnel
employed by Subcontractors) and to Approve or disapprove use of such key person in such key position
prior to the commencement of any Work by such individual or during the prosecution of the Work.
Design-Builder shall notify Department in writing of any proposed changes in any Key Personnel, and
shall not change any Key Personnel without the prior written Approval of Department.
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7.4.2  Representations, Warranties and Covenants

Design-Builder acknowledges and agrees that the award of the Contract by Department to Design-Builder
was based, in large part, on the qualifications and experience of the personnel listed in the Statement of
Qualifications, the Proposal and Design-Builder’s commitment that such individuals would be available
to undertake and perform the Work. Design-Builder represents, warrants and covenants that such
individuals are available for and will fulfill the roles identified for them in the Proposal in connection
with the Work. Unless otherwise agreed to by Department in writing, individuals filling key personnel
roles shall devote a sufficient amount of their time for the applicable role with respect to the prosecution
and performance of the Work and Design-Builder shall document such commitment to Department’s
satisfaction upon Department’s request.

7.4.3  Employee Performance Requirements

All individuals performing the Work by or on behalf of Design-Builder shall have the skill and experience
and any licenses or certifications required to perform the Work assigned to them. If Department
determines in its sole discretion that any Person employed by Design-Builder or by any Subcontractor is
not performing the Work properly and skillfully, or who is intemperate or disorderly, then, at the written
request of Department, Design-Builder or such Subcontractor shall remove such Person and such Person
shall not be re-employed on the Project without the prior Approval of Department in its sole discretion. If
Design-Builder or the Subcontractor fails to remove such Person(s) or fails to furnish skilled and
experienced personnel for the proper performance of the Work, then Department may, in its sole
discretion, suspend the affected portion of the Work by delivery of written notice of such suspension to
Design-Builder. Such suspension shall in no way relieve Design-Builder of any obligation contained in
the Contract Documents or entitle Design-Builder to a Change Order. Once compliance is achieved,
Design-Builder shall be entitled to and shall promptly resume the Work.

Surveys performed to progress the construction activities on the Project are covered by the Contract labor
requirements. The workers performing the Work shall be paid at a minimum wage based on the most
similar trade or occupation as set forth in Exhibit F.
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8 SURETY BONDS

Design-Builder shall provide to Department and maintain at all times during the term of the Contract
security for performance of the Work as described below (or other assurance satisfactory to Department
in its sole discretion). Each bond required hereunder shall be provided by a Surety licensed as surety and
qualified to do business in the State. The Surety shall have a “Best’s Rating” of A- or better and Financial
Size Category of VIII or better by A.M. Best Co.

8.1 Payment and Performance Bonds

Design-Builder has provided to Department and shall maintain in full force and effect the Payment Bond
in the form of Exhibit K in the amount of 100% of the Contract Price and the Performance Bond in the
form of Exhibit L in the amount of 100% of the Contract Price.

8.2  Warranty Bond

After Final Acceptance has occurred, Design-Builder may obtain a release of the Performance Bond by
providing to Department and maintaining full force and effect a warranty bond which shall guarantee
performance of all obligations of Design-Builder that survive Final Acceptance under the Contract
Documents. The warranty bond (a) shall be in an amount equal to four percent of the Contract Price
during the first two years following Final Acceptance and shall be in an amount equal to two percent of
the Contract Price during the third year following Final Acceptance and (b) shall be in the form set forth
in Exhibit M.

83  Utility Work

The Utility Work furnished or performed by Design-Builder hereunder will automatically be covered by
the Payment and Performance Bond and any warranty bond or other security to be provided by Design-
Builder pursuant to Section 8.2. At their request, Utility Owners whose Utilities are being Relocated by
Design-Builder shall be added as additional obligees to the Payment and Performance Bond (as their
interests may appear), as well as to such replacement bond or other security (as their interests may
appear), to the limited extent of the amount of the Utility Work required on behalf of the Utility Owner.
The Payment and Performance Bond shall be provided in their full amount, however, on behalf of
Department, with no riders that reduce Department’s potential of recovery based on the Utility Owner’s
limited obligee amounts. Alternatively, Design-Builder may provide separate bonds satisfactory to the
Utility Owners. Design-Builder shall provide all information necessary for such coverage to the
surety(ies) providing such bonds. All cost estimates required to be provided under the Contract
Documents with respect to Utility Work furnished or performed by Design-Builder shall include the cost
of bond premiums.

8.4 Guaranty

Design-Builder has provided to Department and shall maintain in full force and effect the Guaranty (if
required). Each Guarantor (if any) shall have a credit rating for senior unsecured debt of at least Baal by
Moody’s Investors Services or BBB+ by Standard & Poors Corporation.

8.5 No Relief of Liability

Notwithstanding any other requirements of the Contract Documents, performance by a Surety or any
Guarantor of any of the obligations of Design-Builder shall not relieve Design-Builder of any of its
obligations hereunder.
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9 INSURANCE

9.1 General Insurance Requirements
9.1.1  Evidence of Insurance

Design-Builder shall provide evidence of insurance as proof of compliance for all insurance requirements
contained in this Section 9. Evidence of insurance in the form of copies of insurance policies, Certificates
of Insurance and any self-insurance coverage documentation, including the required “additional insured”
endorsements, shall be furnished by Design-Builder to the Department. The evidence of insurance shall
provide that no lapse, cancellation, or reduction of coverage without thirty (30) days’ prior written notice
to Department. Insurance policies and Certificates of Insurance, furnished as evidence of required
insurance, for the General Liability, Umbrella-Excess Liability and Professional Liability (Errors and
Omissions) policies shall set forth deductible amounts applicable to each policy and all exclusions which
are added by endorsement to each policy. Allowance of any additional exclusions is at the sole discretion
of Department. Regardless of the allowance of exclusions or deductions by Department, Design-Builder
shall be responsible for any deductible amount and shall warrant that the coverage provided to
Department is consistent with the requirements of Section 9 herein.

9.1.2 Submission of Insurance Documentation
Design-Builder shall submit, prior to commencement of work, the following:

1. The Design-Builder’s General Liability Insurance shall be provided under Commercial General
Liability policy form No. CG 001 as published by the Insurance Services office (ISO), or under a
policy form at least as broad as policy form No. CG 001, as long as not inconsistent with the
provisions of Section 9 herein.

2. Copy of its commercial general liability policy and its excess policy, including the declarations
page, all amendments, riders, endorsements, and other modifications in effect at the time of
contract execution.

3. Certificate of Insurance showing all other required coverages, including, but not limited to
Professional Liability (Errors and Omissions), auto liability insurance, and workers compensation
insurance. Design-Builder shall provide to Department, in advance of the start of work, each
policy and all exclusions, amendments, riders, declarations pages, and other modifications in
effect at the time of contract execution.

9.1.3 A.M. Best Rating

All insurance companies providing policies obtained to satisfy the insurance requirements must have an
A.M. Best rating of A- or better, a Financial Size Category of VII or better and be authorized to do
business in the State of California.

9.14 Full Force and Effect

All policies will remain in full force and effect throughout the term of the Project and, when there is an
extended reporting period, shall remain in effect for the time stipulated. The Design-Builder shall
maintain completed operations coverage with a carrier acceptable to the Department through the
expiration of the statute of repose set forth in Code of Civil Procedure Section 337.1.

9.1.5 No Recourse

There shall be no recourse against the State for payment of premiums or other amounts with respect to the
insurance provided by Design-Builder, or for deductibles under these policies.
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9.1.6  Indemnification and Duty to Defend

The insurance coverage provided hereunder shall support, but is not intended to limit, Design-Builder’s
indemnification and duty to defend obligations under Section 18.

9.1.7  Primary and Non-contributory

The policy shall stipulate that for claims covered by the insurance specified herein, said insurance
coverage shall be primary insurance with respect to the insureds, additional insureds, and their respective
members, directors, officers, employees, agents and consultants, and shall specify that coverage continues
notwithstanding the fact that Design-Builder has left the Site. Any insurance or self-insurance beyond
that specified in the Contract that is maintained by an insured, additional insured, or their members,
directors, officers, employees, agents and consultants shall be excess of such insurance and shall not
contribute with it.

9.1.8 Deductibles

Department may expressly allow deductible clauses, which it does not consider excessive, overly broad,
or harmful to the interests of the Department. Regardless of the allowance of exclusions or deductions by
the Department, the Design-Builder is responsible for any deductible amount and shall warrant that the
coverage provided to the Department is in accordance with Section 9.

9.1.9 Self-Insurance

Self-insurance programs and self-insured retentions in insurance policies are subject to separate annual
review and approval by Department.

If Design-Builder uses a self-insurance program or self-insured retention, Design-Builder shall provide
Department with the same protection from liability and defense of suits as would be afforded by first-
dollar insurance. Execution of the contract is the Design-Builder’s acknowledgement that the Design-
Builder will be bound by all laws as if the Design-Builder were an insurer as defined under Insurance
Code Section 23 and that the self-insurance program or self-insured retention shall operate as insurance as
defined under Insurance Code Section 22.

9.1.10 Enforcement

Department may take any steps necessary to assure Design-Builder’s compliance with its insurance
obligations. Should any insurance policy lapse or be canceled during the contract period Design-Builder
shall, no less than thirty (30) days prior to the effective expiration or cancellation date, furnish
Department with written evidence of renewal or replacement of the policy. Failure to continuously
maintain insurance coverage as herein required is a material breach of this contract. The required
insurance shall be subject to the approval of Department, but any acceptance of copies of insurance
policies, insurance certificates and self-insurance documentation by Department shall in no way limit or
relieve Design-Builder of its duties and responsibilities under this contract to indemnify, defend and hold
harmless Department, it’s officers, agents and employees. Insurance coverage in the minimum amounts
set forth herein shall not be construed to relieve Design-Builder for liability in excess of such coverage,
nor shall it preclude Department from taking other actions available to it under any other provision of the
contract or law, including the withholding of funds under this contract. Failure of Department to enforce
in a timely manner any of the provisions of Section 9 shall not act as a waiver to enforcement of any of
these provisions at a later time.

If Design-Builder fails to maintain any required insurance coverage, Department may maintain this
coverage and withhold or charge the expense to Design-Builder or terminate the Design-Builder’s control
of the work in accordance with Section 16.
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Design-Builder is not relieved of its duties and responsibilities to indemnify, defend, and hold harmless
the Department, its officers, agents, and employees by Department’s acceptance of insurance policies and
certificates.

Minimum insurance coverage amounts do not relieve Design-Builder for liability in excess of such
coverage, nor do they preclude Department from taking other actions available to it, including the
withholding of funds under this contract.

9.2 Design-Builder Provided Insurance

Design-Builder shall procure, at its own expense, insurance acceptable to Department, as described
herein, and shall maintain such insurance, as specified herein, in accordance with the requirements stated
in Section 9.1, or as otherwise Approved by Department at its sole discretion. Nothing in the contract is
intended to establish a standard of care owed to any member of the public or to extend to the public the
status of a third-party beneficiary for any of these insurance specifications.

9.2.1  Worker’s Compensation and Employer’s Liability Coverage
In accordance with Labor Code Section 1860, Design-Builder shall provide Worker’s Compensation
coverage in accordance with Labor Code 3700.

In accordance with Labor Code Section 1861, the Design-Builder shall submit to the Department the
following certification before performing the Work:

I am aware of the provisions of Section 3700 of the Labor Code which require every employer to be
insured against liability for workers” compensation or to undertake self-insurance in accordance with the
provisions of that code, and I will comply with such provisions before commencing the performance of
the Work of this contract.

Contract execution constitutes certification submittal.

Design-Builder shall provide Employer’s Liability Insurance in amounts not less than:
1. $1,000,000 for each accident for bodily injury by accident

2. $1,000,000 policy limit for bodily injury by disease

3. $1,000,000 for each employee for bodily injury by disease.

If there is an exposure of injury to the Design-Builder’s employees under the U.S. Longshoremen’s and
Harbor Workers’ Compensation Act, the Jones Act, or under laws, regulations, or statutes applicable to
maritime employees, coverage shall be included for such injuries or claims.

9.2.2  Liability Insurance

Design-Builder shall provide General Liability and Umbrella or Excess Liability Insurance covering all
operations by or on behalf of the Design-Builder providing insurance for bodily injury and property
damage written on an occurrence form that shall be no less comprehensive or more restrictive than the
coverage provided by Insurance Services Office (ISO) form CG0001 or under a policy form at least as
broad as policy form No. CG0001.
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(@) Limits of liability shall be at least the amounts shown in the following table:

Aggregate for
Total Bid For EBach 1 Products/Completed General 2 Umbre:lla_o_r E;‘C‘*SS
Occurrence - Aggregate Liability
Operation
<$1,000,000 $1,000,000 $2,000,000 $2,000,000 $5,000,000
>$1,000,000
<$10,000,000 $1,000,000 $2,000,000 $2,000,000 $10,000,000
>$10,000,000
<$25.000.000 $2,000,000 $2,000,000 $4,000,000 $15,000,000
>$25,000,000 $2,000,000 $2,000,000 $4,000,000 $25,000,000
1. Combined single limit for bodily injury and property damage.
2. This limit shall apply separately to the Design-Builder's work under this Contract.
3. The umbrella or excess policy shall contain a clause stating that it takes effect (drops down) in the event
the primary limits are impaired or exhausted.

The aggregate limits shall apply separately to the Project (Endorsement CG-25-03)

(b) The State and the Department, including its officers, directors, agents (excluding agents who are
design professionals), and employees, shall be named as additional insureds under the General
Liability Policy and Umbrella Liability Policies with respect to liability arising out of or connected
with work or operations performed by or operations performed by or on behalf of the Design-Builder
under this contract. Coverage for such additional insureds does not extend liability:

1. Arising from any defective or substandard condition of the roadway which existed at or before
the time the Design-Builder started work, unless such condition has been changed by the work or
the scope of the work requires the Design-Builder to maintain existing roadway facilities and the
claim arises from the Design-Builder’s failure to maintain;

2. For claims occurring after the work is completed and accepted unless these claims are directly
related to alleged acts or omissions of the Design-Builder that occurred during the course of the
Work; or

3. To the extent prohibited by Insurance Code Section 11580.04.

Additional insured coverage shall be provided by a policy provision or by an endorsement providing
coverage at least as broad as Additional Insured endorsement form CG 2010 and form CG 2037, as
published by the Insurance Services Office, or other form designated by the Department. The policy shall
stipulate that the insurance afforded the additional insureds shall apply as primary insurance. Any other
insurance or self-insurance maintained by Department will be excess only and shall not be called upon to
contribute with this insurance. Such additional insured coverage shall be provided by a policy provision
or by an endorsement providing coverage at least as broad as Additional Insured (Form B) endorsement
form CG 2010, as published by the Insurance Services Office (ISO)

9.2.3  Automobile Liability Insurance

Design-Builder shall provide comprehensive automobile liability insurance covering the ownership,
maintenance and use of all owned, non-owned and hired vehicles used in the performance of Work, both
on and off the Site, including loading and unloading.

The following limits of liability and other requirements shall apply:

(@ $2 million combined single limit each accident for bodily injury and property damage liability.
(b) The policy will include uninsured and underinsured in compliance with California law.
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9.25  Pollution/Environmental Impairment Liability Insurance

Design-Builder agrees to maintain pollution liability insurance applicable to bodily injury; property
damage, including loss of use of damaged property or of property that has not been physically damaged or
destroyed; cleanup costs; and defense, including costs, fees and expenses incurred in the investigation,
defense, or resolution of claims. Coverage shall apply to sudden and non-sudden pollution conditions.
Coverage shall apply to construction activities and to acts, errors or omissions arising out of or in
connection with Design-Builder’s scope of work under this contract. Coverage may be arranged under a
contractor’s pollution liability, as part of a professional liability policy, by any combination thereof, or by
other insurance, as long as pollution liability coverage is provided for both construction activities and
professional services. Coverage shall include transport and disposal of contaminants and shall include
liability assumed under contract. Coverage is preferred by the Department to be occurrence based.
However, if provided on a claims-base, Design-Builder warrants that any retroactive date applicable to
coverage under the policy precedes the effective date of this contract; and that continuous coverage shall
be maintained or an extended discovery period will be exercised for a period of five (5) years beginning
from the time work under this contract is completed. Limits shall be no less than five million dollars
($5,000,000) per loss and annual aggregate.

9.2.6  Professional Liability Insurance

Design-Builder agrees to maintain, and shall cause to be maintained by other Major Participants who are
involved in design work or other professional services, professional liability insurance specifically
designed to protect against acts, errors or omissions of the Design-Builder or other Major Participant as
appropriate, and “Professional Services” as designated in any such policy must specifically include
Services performed under this contract with a retroactive date no later than the date of this contract
execution. The policy limit shall be no less than two million dollars ($2,000,000) per claim and in the
aggregate and shall either be in the form of a practice policy or a project specific policy. Design- Builder
or other Major Participant as appropriate shall maintain this professional liability insurance throughout
the term of this contract and for at least three (3) years after the date of completion and Acceptance of the
project whether through terms or endorsements providing for an extended reporting period (ERP), or
through renewals and replacement coverage with preservation of the retroactive date. All such ERP’s,
renewals and replacement coverage are subject to approval by the Department.
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10 RISK OF LOSS
10.1  Site Security

Design-Builder shall provide appropriate security for the Site, including securing any buildings from
entry, and shall take all reasonable precautions and provide protection to prevent damage, injury or loss to
the Work and materials and equipment to be incorporated therein, as well as all other property at the Site,
whether owned by Design-Builder, Department, or any other Person. Design-Builder shall at all times
keep the Site in a neat and clean condition, including performing litter removal, removal of graffiti and
weed control and payment will be considered included in the Contract Price.

10.2  Maintenance and Repair of Work and On-Site Property
10.2.1 Responsibility of Design-Builder

Design-Builder shall maintain, rebuild, repair, restore, or replace all Work (including Design Documents,
Construction Documents, materials, equipment, supplies and maintenance equipment which are
purchased for permanent installation in, or for use during construction of, the Project, regardless of
whether Department has title thereto under the Contract Documents) that is injured or damaged prior to
the date of acceptance of maintenance liability by Department or third parties as specified in

Section 10.2.3. All such work shall be at no additional cost to Department except to the extent that
Department is responsible for such costs as provided in Section 13. Additional requirements regarding
maintenance of highways during construction are set forth in Book 2, Section 19.

For damage within the Right of Way that Department would typically seek compensation from the
insurance company of the responsible party, Department will subrogate its right to seek said financial
reimbursement to Design-Builder. Department will provide copies of accident reports, when they exist, to
Design-Builder. Department makes no guarantee that Design-Builder will be able to obtain any financial
reimbursement based on this subrogation of Department’s rights.

10.2.2 Highway Planting Establishment

Notwithstanding anything to the contrary in Section 10.2, requirements regarding maintenance of trees,
shrubs, vines and perennials furnished under the Contract Documents are set forth in Section 20 of the
Standard Specifications.

10.2.3 Relief from Liability for Maintenance

Effective as of the date on which Substantial Completion occurs, Department shall be considered to have
Accepted maintenance liability for all elements of the Project which are 100 percent complete as of such
date and placed in service. All remaining elements of the Project shall be considered Accepted for
maintenance purposes as of the date on which Final Acceptance occurs. Notwithstanding the foregoing,
all elements of the Work which will be owned by Persons other than Department (such as Utility
facilities) will be considered accepted for purposes of maintenance responsibility only as of the date of
acceptance of maintenance responsibilities by such Persons. However, nothing in this Section 10.2.3
providing for relief from maintenance will be construed as relieving the Contractor of full responsibility
for making good any defective work or materials found at any time before the formal written acceptance
of the entire contract by the Department.

10.3 Damage to Off-Site Property

Design-Builder shall take all reasonable precautions and provide protection to prevent damage, injury, or
loss to property adjacent to the Site or likely to be affected by the Work. Design-Builder, at its sole
expense, shall restore damaged, injured or lost property caused by an act or omission of any Design-
Builder-Related Entity to a condition similar or equal to that existing before the damage, injury or loss
occurred.
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10.4  Title

Design-Builder warrants that it owns, or will own, and has, or will have, good and marketable title to all
materials, equipment, tools and supplies furnished, or to be furnished, by it and its Subcontractors that
become part of the Project or are purchased for Department for the operation, maintenance, or repair
thereof, free and clear of all Liens. Title to all of such materials, equipment, tools and supplies which shall
have been delivered to the Site shall pass to Department, free and clear of all Liens, upon the sooner of
(a) incorporation into the Project, or (b) payment by Department to Design-Builder of invoiced amounts
pertaining thereto. Notwithstanding any such passage of title, and subject to Section 10.1, Design-Builder
shall retain sole care, custody and control of such materials, equipment, tools and supplies, and shall
exercise due care with respect thereto as part of the Work until Final Acceptance or until Design-Builder
is removed from the Project.
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11  PAYMENT

11.1 Contract Price
11.1.1 Contract Price

As full compensation for the Work and all other obligations to be performed by Design-Builder under the
Contract Documents, Department shall pay to Design-Builder a lump sum amount of $

[executed contract to include amount from Line 34 of Proposal Form 9 (Proposal Price)] (such amount,
as it may be adjusted from time to time to account for Change Orders, is referred to herein as the
“Contract Price”). The Contract Price shall be increased or decreased only by a Change Order issued in
accordance with Section 13, by a Contract amendment or as specifically provided elsewhere in the
Contract Documents.

11.1.2 Items Included in Contract Price

Design-Builder acknowledges and agrees that, subject only to Design-Builder’s rights under Section 13,
the Contract Price includes:

(a) performance of each and every portion of the Work;

(b) all designs, equipment, materials, labor, insurance and bond premiums, home office, jobsite and
other overhead, profit and services relating to Design-Builder’s performance of its obligations under
the Contract Documents (including all Work, Warranties, equipment, materials, labor and services
provided by Subcontractors and intellectual property rights necessary to perform the Work);

(c) the cost of obtaining all Governmental Approvals (except for approvals which are the responsibility
of Department, as specifically provided elsewhere in the Contract Documents);

(d) all costs of compliance with and maintenance of the Governmental Approvals and compliance with
Governmental Rules; and

(e) payment of any taxes, duties, and permit and other fees and/or royalties imposed with respect to the
Work and any equipment, materials, labor, or services included therein.

11.1.3 Delay in Issuance of NTP1
11.1.3.1 Delays beyond 14 Days

If Department has not issued NTP1 on or before 14 Days after satisfaction of all conditions precedent to
issuance of NTP1 set forth in Section 4.2.1, to the extent provided in Section 4.2.1, Design-Builder may
seek to negotiate a Change Order including an extension in the time allowed to Department for issuance
of NTP1 and an increase in the Contract Price mutually acceptable to Design-Builder and Department. If
Design-Builder does not wish to seek a Change Order as provided above or Department fails to issue a
Change Order acceptable to Design-Builder, then Design-Builder’s sole remedy shall be to terminate the
Contract by delivery of notice of termination to Department, with the right to receive payment as
specified in Section 15.

11.1.3.2 Allocation of Price Increase

Any price increase under this Section 11.1.3 shall be amortized proportionally over all Work remaining to
be performed, and shall be evidenced by a Change Order.

11.1.4 Asphalt Price Fluctuations

11.1.4.1 General

This section applies to asphalt contained in materials for pavement structural sections and pavement
surface treatments such as hot mix asphalt (HMA), tack coat, asphaltic emulsions, bituminous seals,
asphalt binders, and modified asphalt binders placed in the work. This section does not apply if Design-
Builder opted out of payment adjustment for price index fluctuations at the time of Price Proposal. The
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Department adjusts payment if the California Statewide Crude Oil Price Index for the month the material
is placed is more than 5 percent higher or lower than the price index at the time of Price Proposal. The
California Statewide Crude Oil Price Index is determined each month on or about the 1 business day of
the month by the Department using the average of the posted prices in effect for the previous month as
posted by Chevron, ExxonMobil, and ConocoPhillips for the Buena Vista and Midway Sunset fields.

If a company discontinues posting its prices for a field, the Department determines the index from the
remaining posted prices. The Department may include additional fields to determine the index. For the
California Statewide Crude Oil Price Index, go to:

http://www.dot.ca.gov/hg/construc/crudeoilindex/

If the adjustment is a decrease in payment, the Department deducts the amount from the monthly progress
payment. If Work is not completed within the contract time, payment adjustments during the overrun
period are determined using the California Statewide Crude Oil Price Index in effect for the month in
which the overrun period began.

If the price index at the time of placement increases:
1. 50 percent or more over the price index at bid opening, notify the Department.

2. 100 percent or more over the price index at Price Proposal Submittal, do not furnish material
containing asphalt until the Department authorizes Design-Builder to proceed with that work. The
Department may eliminate Work or terminate the contract.

11.1.4.2 Submittals

Before placing material containing asphalt, submit the current sales and use tax rate in effect in the tax
jurisdiction where the material is to be placed. Submit certified weight slips for HMA, tack coat,
asphaltic emulsions, and modified asphalt binders. For slurry seals, submit certified weight slips
separately for the asphaltic emulsion. The scales used for weighing shall be operated by a weighmaster
licensed in conformance with the requirements in the California Business and Professions Code, Division
5, Chapter 7. The Design-Builder shall furnish a Public weighmasters certificate or certified daily
summary weight sheets. Department may, at its discretion, have a representative present to witness the
weighing and to check and compile the daily record of the scale weights. When required by the
Department, the operator of each vehicle weighed shall obtain a weight or load slip from the weigher and
deliver that slip to the Department at the point of delivery of the material.

11.1.4.3 Payment Adjustments

The Department includes payment adjustments for price index fluctuations in progress pay estimates. If
material containing asphalt is placed within 2 months during 1 estimate period, the Department calculates
2 separate adjustments. Each adjustment is calculated using the price index for the month in which the
guantity of material containing asphalt subject to adjustment is placed in the work. The sum of the 2
adjustments is used for increasing or decreasing payment in the progress pay estimate.

The Department calculates each payment adjustment as follows:
PA=QtxA
where:

PA = Payment adjustment in dollars for asphalt contained in materials placed in the work for a given
month.

Qt = Sum of all quantities of asphalt-contained materials in pavement structural sections and pavement
surface treatments placed (Qh + Qrh + Qmh + Qrap + Qtc + Qe + Qss + Qmab + Qo). (See Exhibit H for
guantity calculations).
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A = Adjustment in dollars per ton of asphalt used to produce materials placed in the work rounded to the
nearest $0.01.

For US Customary projects, use:
A=[(lu/1b)-1.05] xIbx [1+ (T /100)] for an increase in the crude oil price index exceeding 5 percent
A=[(lu/1b)-0.95] x Ib x [1 + (T / 100)] for a decrease in the crude oil price index exceeding 5 percent

lu = California Statewide Crude Oil Price Index for the month in which the quantity of asphalt subject to
adjustment was placed in the work.

Ib = California Statewide Crude Qil Price Index for the month in which the bid opening for the project
occurred

T = Sales and use tax rate, expressed as a percent, currently in effect in the tax jurisdiction where the
material is placed. If the tax rate information is not submitted timely, the statewide sales and use tax rate
is used in the payment adjustment calculations until the tax rate information is submitted.

11.1.4.4 Allowance for Asphalt Price Index Fluctuations

The Contract Price includes an allowance of $110,000 for asphalt price index fluctuations (“Asphalt Price
Index Fluctuation Allowance™). A monthly price adjustment will be made as specified in Section 11.1.4.3
to account for significant fluctuations in the cost of asphalt over the course of the Project. The adjustment
amount shall be calculated as specified in Section 11.1.4.3. The monthly price adjustment shall be
tracked throughout the Project and charged against the Asphalt Price Index Fluctuation Allowance. Any
upward adjustment resulting in a payment to the Design-Builder shall be contained in the progress
payment and shall be deducted from the Asphalt Price Index Fluctuation Allowance. Any downward
adjustment resulting in a credit to the Department shall be added to the Asphalt Price Index Fluctuation
Allowance. If at the end of the Project any portion of the Asphalt Price Index Fluctuation Allowance
remains unused, including any additions based on credits to the Department, Department shall issue a
change order decreasing the Contract Price by the remaining amount of the Asphalt Price Index
Fluctuation Allowance.

11.1.5 Unit Price for Certain Concrete Panel Replacement

In the event the actual quantity of concrete panel replacements exceed the amount set forth in Book 2,
Section 21.4.4.6, Design-Builder shall be entitled to a Unit Price Change Order under Section 13.6.2 for
the extra quantity of panels replaced. Payment to Design-Builder for such Work will be made on the
basis of the unit price for concrete panel replacement shown in the Price Proposal Line 40 and the actual
excess quantities as measured in accordance with Book 2, Section 21.4.4.6. Payment to Design-Builder
will be made only for the actual excess quantities, and shall be subject to the limitations on increases to
the Contract Price set forth in Section 13.5.1.

In the event the actual quantity of panel replacements being replaced is less than the amount set forth in
Book 2, Section 21.4.4.6, Department shall be entitled to a Change Order reducing the Contract Price for
the underrun. The reduction will be made on the basis of the unit prices for concrete panel replacement
shown in the Price Proposal Line 40 and the actual underrun quantities as measured in accordance with
Book 2, Section 21.4.4.6. The reduction shall be made from progress payments and/or final payment, as
deemed appropriate by Department.

In all cases, Design-Builder shall keep detailed records of the quantities of concrete panel replacement,
and shall submit supporting documentation of such quantities with its invoices.
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11.1.6  Unit Price for Certain Spall Repairs

In the event the actual quantity of spall repairs exceed the amount set forth in Book 2, Section 21.4.4.8,
Design-Builder shall be entitled to a Unit Price Change Order under Section 13.6.2 for the extra quantity
of spall repairs. Payment to Design-Builder for such Work will be made on the basis of the unit price for
spall repairs shown in the Price Proposal Line 41 and the actual excess quantities as measured in
accordance with Book 2, Section 21.4.4.8. Payment to Design-Builder will be made only for the actual
excess quantities, and shall be subject to the limitations on increases to the Contract Price set forth in
Section 13.5.1.

In the event the actual quantity of spall repairs being replaced is less than the amount set forth in Book 2,
Section 21.4.4.8, Department shall be entitled to a Change Order reducing the Contract Price for the
underrun. The reduction will be made on the basis of the unit prices for spall repairs shown in the Price
Proposal Line 41 and the actual underrun quantities as measured in accordance with Book 2, Section
21.4.4.8. The reduction shall be made from progress payments and/or final payment, as deemed
appropriate by Department.

In all cases, Design-Builder shall keep detailed records of the quantities of spall repairs, and shall submit
supporting documentation of such quantities with its invoices.

11.1.7 Unit Price for Certain Route and Seal Concrete Cracks

In the event the actual quantity of route and seal concrete cracks exceed the amount set forth in Book 2
Section 21.4.4.9, Design-Builder shall be entitled to a Unit Price Change Order under Section 13.6.2 for
the extra quantity of route and seal concrete cracks. Payment to Design-Builder for such Work will be
made on the basis of the unit price for route and seal concrete cracks shown in the Price Proposal Line 42
and the actual excess quantities as measured in accordance with Book 2, Section 21.4.4.9. Payment to
Design-Builder will be made only for the actual excess quantities, and shall be subject to the limitations
on increases to the Contract Price set forth in Section 13.5.1.

In the event the actual quantity of route and seal concrete cracks being replaced is less than the amount set
forth in Book 2, Section 21.4.4.9, Department shall be entitled to a Change Order reducing the Contract
Price for the underrun. The reduction will be made on the basis of the unit prices for route and seal
concrete cracks shown in the Price Proposal Line 42 and the actual underrun quantities as measured in
accordance with Book 2, Section 21.4.4.9. The reduction shall be made from progress payments and/or
final payment, as deemed appropriate by Department.

In all cases, Design-Builder shall keep detailed records of the quantities of route and seal concrete cracks,
and shall submit supporting documentation of such quantities with its invoices.

11.1.8 Unit Price for Certain Dowel Bar Retrofit Crack (8 Dowels)

In the event the actual quantity of dowel bar retrofit crack (8 dowels) exceed the amount set forth in Book
2, Section 21.4.4.9, Design-Builder shall be entitled to a Unit Price Change Order under Section 13.6.2
for the extra quantity of dowel bar retrofit crack (8 dowels). Payment to Design-Builder for such Work
will be made on the basis of the unit price for dowel bar retrofit crack (8 dowels) shown in the Price
Proposal Line 43 and the actual excess quantities as measured in accordance with Book 2, Section
21.4.4.9. Payment to Design-Builder will be made only for the actual excess quantities, and shall be
subject to the limitations on increases to the Contract Price set forth in Section 13.5.1.

In the event the actual quantity of dowel bar retrofit crack (8 dowels) being replaced is less than the
amount set forth in Book 2, Section 21.4.4.9, Department shall be entitled to a Change Order reducing the
Contract Price for the underrun. The reduction will be made on the basis of the unit prices for dowel bar
retrofit crack (8 dowels) shown in the Price Proposal Line 43 and the actual underrun quantities as
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measured in accordance with Book 2, Section 21.4.4.9. The reduction shall be made from progress
payments and/or final payment, as deemed appropriate by Department.

In all cases, Design-Builder shall keep detailed records of the quantities of dowel bar retrofit crack (8
dowels), and shall submit supporting documentation of such quantities with its invoices.

11.1.9 Unit Price for Certain Digout Asphalt Pavement

In the event the actual quantity of digout asphalt pavement exceed the amount set forth in Book 2, Section
21.4.4.13, Design-Builder shall be entitled to a Unit Price Change Order under Section 13.6.2 for the
extra quantity of digout asphalt pavement. Payment to Design-Builder for such Work will be made on the
basis of the unit price for digout asphalt pavement shown in the Price Proposal Line 44 and the actual
excess quantities as measured in accordance with Book 2, Section 21.4.4.13. Payment to Design-Builder
will be made only for the actual excess quantities, and shall be subject to the limitations on increases to
the Contract Price set forth in Section 13.5.1.

In the event the actual quantity of digout asphalt pavement is less than the amount set forth in Book 2
Section 21.4.4.13, Department shall be entitled to a Change Order reducing the Contract Price for the
underrun. The reduction will be made on the basis of the unit prices for digout asphalt pavement shown
in the Price Proposal Line 44 and the actual underrun quantities as measured in accordance with Book 2
Section 21.4.4.13. The reduction shall be made from progress payments and/or final payment, as deemed
appropriate by Department.

In all cases, Design-Builder shall keep detailed records of the quantities of digout asphalt pavement, and
shall submit supporting documentation of such quantities with its invoices.

11.2 Invoices and Payment

Requirements relating to invoicing are set forth in Section 2.2 of Book 2. Within 30 Days after receipt by
Department of each invoice, Department shall pay Design-Builder the amount of the invoice Approved
for payment less any amounts which Department is entitled to withhold.

11.3 Limitations on Payment

In no event shall Department have any obligation to pay Design-Builder any amount which would result
in (a) payment for any activity in excess of the value of the activity times the completion percentage of
such activity, or (b) aggregate payments hereunder in excess of (i) the overall completion percentage for
the Project times the Contract Price or (ii) the payment caps described herein. That portion of price
allocated to those activities leading to Final Acceptance is not payable until Final Acceptance is achieved.

11.3.1 Reserved

11.3.2 Reserved

11.3.3 Reserved

11.3.4 Unincorporated Materials (Materials on Hand)

Department will not pay for materials associated with a progressed WBS activity prior to their
incorporation into the Project, except under the circumstances described in this Section 11.3.4.
11.3.4.1 Delivery of Materials

Materials shall be delivered to the Site, or delivered to Design-Builder and promptly stored by Design-
Builder in storage Approved by Department. Materials that have not been delivered to or adjacent to the
Site will be eligible for payment only if they were specifically manufactured or produced for the Project,
and then only after being irrevocably assigned to Department. As a condition to inclusion of such
materials in any invoice, Design-Builder shall submit certified bills for such materials with its invoice.
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Payment will not be made when the invoice value of such materials, as determined by Department,
amounts to less than $2,000 or if materials are to be stored less than 30 Days.

11.3.4.2 Title to Materials

All such materials so delivered shall become the property of Department. Payment for stockpiled
materials will not constitute final acceptance of such materials. At Department’s request, Design-Builder
at its own expense shall promptly execute, acknowledge and deliver to Department actual bills of sale or
other instruments in a form acceptable to Department, conveying and assuring to Department title to such
materials included in any invoice, free and clear of all Liens. Design-Builder at its own expense shall
conspicuously mark such materials as the property of Department, shall not permit such materials to
become commingled with non-Department-owned property and shall take such other steps, if any, as
Department may require or regard as necessary to vest title to such materials in Department free and clear
of Liens. The required invoice, billing, title, or assignment documents, furnished by Design-Builder, shall
contain complete material description and identification data.

11.3.4.3 Deductions

The amount shown in an invoice for material which is subsequently lost, damaged or unsatisfactory will
be deducted from succeeding invoices until the material is repaired or replaced (at Design-Builder’s
expense). In case any Supplier claims against Design-Builder remain (for materials so paid for)
unsatisfied for more than 30 Days following issuance of payment to Design-Builder, the applicable
payment may be canceled on the next invoice.

11.3.4.4 Not to Exceed Amount

Payment for material furnished and delivered as indicated in this Section 11.3.4 will not exceed the
amount paid by Design-Builder as evidenced by a bill of sale supported by paid invoice, or 75 percent of
the in-place price, whichever is less.

11.3.5 Materials Ineligible for Payment

11.3.5.1 Equipment

Department will not pay directly for equipment costs. Payment for equipment, whether new, used or
rented, and to the extent not included in the mobilization payments under Book 2, Section 2.2, will be
allocated to and paid for as part of the activities with which the equipment is associated, in a manner
which is consistent with the requirements of Section 13.7.3.

11.3.5.2 Perishable Materials

Department will make no partial payment on living or perishable materials until incorporated as specified
in the Contract.

11.3.5.3 Design-Builder’s Election

Department will make no payment for materials brought onto the Site at Design-Builder’s election that
may be incorporated into the Project such as fuels, supplies, metal decking forms, ties or supplies used to
improve efficiency of operations.

11.3.6  Nonconforming Work

Department will make no payment for Nonconforming Work, except as provided under Section 5.7.
11.4  Mobilization

The Department makes the partial payments under Public Contract Code § 10264.

The Department pays the item total for mobilization in excess of 10 percent of the total bid in the first
payment after Final Acceptance.
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11.5 Deductions

Department may deduct from any amounts otherwise owing to Design-Builder, including each progress
payment and the final payment, the following:

(a) any anticipated or accrued losses, liability, Liquidated Damages or other damages for which Design-
Builder is responsible hereunder;

(b) the estimated cost of remedying any Nonconforming Work or otherwise remedying any breach of
contract by Design-Builder;

(c) any amounts that Department deems advisable, in its sole discretion, to cover any existing or
threatened claims, Liens and stop notices by Subcontractors, Suppliers, laborers, Utility Owners or
other third parties relating to the Project;

(d) any sums expended by Department in performing any of Design-Builder’s obligations under the
Contract which Design-Builder has failed to perform; and

(e) any other sums which Department is entitled to deduct from the Contract Price or to recover from
Design-Builder under the terms of the Contract.

Department’s failure to deduct from a progress payment any amount which Department is entitled to
recover from Design-Builder under the Contract shall not constitute a waiver of Department’s right to
such amounts.

11.6  Final Payment

Final payment will be made in accordance with this Section 11.6.

11.6.1 Application for Final Payment

On or about the date of delivery of its Affidavit of Final Completion, Design-Builder shall prepare and
submit a proposed Application for Final Payment to Department showing the proposed total amount due
Design-Builder. In addition to meeting all other requirements for invoices hereunder, the Application for
Final Payment shall list all outstanding or pending Change Notices and all existing or threatened claims,
Liens and stop notices by Subcontractors, laborers, Utility Owners or other third parties relating to the
Project, including any notices filed or to be filed with the Affidavit of Final Completion, stating the
amount at issue associated with each such notice. The Application for Final Payment shall be
accompanied by (a) complete and legally effective releases or waivers of Liens and stop notices
satisfactory to Department, from all Persons legally eligible to file Liens and stop notices in connection
with the Work, (b) consent of Surety(ies) to final payment, (c) the release and affidavit required by
Section 11.6.2 and (d) such other documentation as Department may reasonably require. Prior
applications and payments shall be subject to correction in the proposed Application for Final Payment.
Change Notices filed concurrently with the Application for Final Payment must be otherwise timely and
meet all requirements under Sections 13 and 19. If a Subcontractor refuses to furnish a release or waiver
required by Department, Design-Builder may furnish a bond satisfactory to Department to indemnify
Department against such Lien.

Department will review Design-Builder’s proposed Application for Final Payment, and changes or
corrections will be forwarded to Design-Builder for correction.

11.6.2 Payment

11.6.2.1 Release and Affidavit as Condition to Final Payment

As a condition to its obligation to make payment to Design-Builder based on the Application for Final
Payment, Department shall have received an executed release from Design-Builder for any and all claims
arising from the Work, releasing and waiving any claims against the Indemnified Parties, excluding only
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those matters identified in any Change Notices listed as outstanding in the Application for Final Payment,
and otherwise satisfactory in form and content to Department.

The release shall be accompanied by an affidavit from Design-Builder certifying:

(a) that it has resolved any claims made by Subcontractors, Utility Owners and others against Design-
Builder or the Project;

(b) that it has no reason to believe that any Person has a valid claim against Design-Builder or the
Project which has not been communicated in writing by Design-Builder to Department as of the date
of the certificate; and

(c) that all guarantees and warranties are in full force and effect.

The release and the affidavit shall survive final payment. The payment amount will be reduced by any
amounts deductible under Section 11.5.

11.6.2.2 Partial Estimates and Payments Subject to Correction
All prior partial estimates and payments shall be subject to correction in the final payment.

11.7 Payments to Subcontractors

Within 10 Days after receipt of payment from Department, Design-Builder shall pay each Subcontractor,
out of the amount paid to Design-Builder on account of such Subcontractor, all undisputed amounts (less
any retainage and any other offsets and deductions provided in the Subcontract or by law) due and owing
in accordance with the Subcontract. Within 10 Days after satisfactory completion of all Work to be
performed by a Subcontractor, including provision of appropriate releases, certificates and other evidence
of the Subcontractor’s compliance with all applicable requirements of the Contract Documents, Design-
Builder shall return any moneys withheld in retention from the Subcontractor. Design-Builder shall, by
appropriate agreement with each Subcontractor, require each Subcontractor to make payments to its lower
tier Subcontractors in a similar manner. Department shall have no obligation to pay or to see to the
payment of money to a Subcontractor, except as may otherwise be required by law.

11.8 Reserved
11.9 Disputes

Subject to Department’s right to withhold from progress payments any amounts in dispute, and except as
expressly stated otherwise in this Section 11, any disagreement between Department and Design-Builder
relating to this Section 11 shall be subject to Section 19. Failure by Department to pay any amount in
dispute shall not alleviate, diminish or modify in any respect Design-Builder’s obligation to perform
under the Contract Documents, including Design-Builder’s obligation to achieve Final Acceptance in
accordance with the Contract Documents, and Design-Builder shall not cease or slow down its
performance under the Contract Documents on account of any such amount in dispute. Design-Builder
shall proceed as directed by Department pending resolution of the dispute. Upon resolution of any such
dispute each party shall promptly pay to the other any amount owing.

Design-Build Contract 44



Department of Transportation Book 1-I-15 Cajon Pass Rehabilitation
E.A. 08-0Q7404
Project ID 08000204564

12 RESERVED
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13 CHANGES IN THE WORK

This Section 13 sets forth the requirements for obtaining all Change Orders under the Contract. Design-
Builder hereby acknowledges and agrees that the Contract Price constitutes full compensation for
performance of all of the Work, subject only to those exceptions specified in this Section 13, and that
Department is subject to constraints which limit its ability to increase the Contract Price or extend the
Completion Deadlines. Design-Builder hereby waives the right to make any claim for a time extension or
for any monetary compensation in addition to the Contract Price and other compensation specified in the
Contract, except as set forth in this Section 13. To the extent that any other provision of the Contract
expressly provides for a Change Order to be issued, such provision is hereby incorporated into this
Section 13.

13.1  Circumstances under which Change Orders May Be Issued
13.1.1 Definition of and Requirements Relating to Change Orders
13.1.1.1 Change Orders

The term “Change Order” shall mean a written amendment to the terms and conditions of the Contract
Documents issued in accordance with this Section 13. Department may issue unilateral Change Orders as
specified in Section 13.2. A Change Order shall not be effective for any purpose unless executed by
Department, as specified herein. As used herein, execution of a Change Order by Department shall mean
that the Change Order has been fully executed with all the required signatures by Department and any
other necessary parties of the State. Change Orders may be requested by Design-Builder only pursuant to
Section 13.3. Change Orders may be issued for the following purposes (or combination thereof):

(a) to modify the scope of the Work;

(b) to revise a Completion Deadline;

(c) to revise the Contract Price; and

(d) to revise other terms and conditions of the Contract Documents.

A Change Order may, at the sole discretion of Department, direct Design-Builder to proceed with the
Work with the amount of any adjustment of a Completion Deadline or the Contract Price to be
determined in the future.

13.1.1.2 Issuance of Directive Letter

Department may at any time issue a Directive Letter to Design-Builder in the event of any desired change
in the Work or of any Dispute regarding the scope of the Work. The Directive Letter will state that it is
issued under this Section 13.1.1.2, will describe the Work in question and will state the basis for
determining compensation, if any. Design-Builder shall proceed immediately with the Work as directed in
the letter, pending the execution of a formal Change Order (or, if the letter states that the Work is within
the original scope of the Work, Design-Builder shall proceed with the Work as directed but shall have the
right pursuant to Section 13.3 to request that Department issue a Change Order with respect thereto).

13.1.1.3 Performance of Changed or Extra Work

As a condition precedent to Design-Builder’s right to receive additional payment or an extension of a
Completion Deadline for changed or extra work, Design-Builder shall have received either a Directive
Letter from Department stating that it is issued pursuant to Section 13.1.1.2 or a Change Order for such
work executed by Department. To the extent that Design-Builder undertakes any such work without
receiving a Directive Letter or Change Order executed by Department, Design-Builder shall be deemed to
have performed such work voluntarily and shall not be entitled to a Change Order in connection
therewith. In addition, Design-Builder may be required to remove or otherwise undo any such work, at its
sole cost.
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13.1.2 Directive Letter as Condition Precedent to Claim That a Department-Directed
Change Has Occurred

In addition to provision of a Change Notice and subsequent Request for Change Order pursuant to
Section 13.3.2, receipt of a Directive Letter from Department is a condition precedent to Design-Builder’s
right to claim that a Department-Directed Change has occurred, provided that no Directive Letter shall be
required for alleged Department-Directed Changes directly attributable to delays caused by bad faith
actions, active interference, gross negligence or comparable tortious conduct by Department. The fact that
a Directive Letter was issued by Department shall not be considered evidence that in fact a Department-
Directed Change occurred. The determination whether a Department-Directed Change in fact occurred
shall be based on an analysis of the original Contract requirements and a determination whether the
Directive Letter in fact constituted a change in those requirements. The foregoing requirements shall not
imply that a Directive Letter would be required in order for Design-Builder to have the right to receive
compensation for Work within its original scope for which additional compensation is specifically
allowed under this Section 13.

13.1.3 Significant Changes in the Character of Work

If a Department-Directed Change significantly changes the character of the Work, whether the alterations
or changes included in such direction are in themselves significant changes to the character of the Work
or by affecting other Work cause such other Work to become significantly different in character, an
adjustment, excluding anticipated profit, will be made to the Contract. The basis for the adjustment shall
be agreed upon prior to performance of such Work. If a basis cannot be agreed upon, then an adjustment
will be made either for or against Design-Builder in such amount as Department may determine to be fair
and equitable, subject to resolving the Dispute in accordance with Section 19. The term “significant
change” shall be construed to apply only when (a) the changes materially modify the general definition of
the Project or the design-build character of the Work, or (b) Department requires Work to be performed
that is physically remote from the original Project and not necessary for completion of the original
Project. Changes that are specifically contemplated by the Contract shall not be considered significant
changes in the character of the Work. If the changes do not significantly change the character of the Work
to be performed under the Contract, the altered Work will be paid for as provided elsewhere in the
Contract.

13.2  Procedure for Department-Initiated Change Orders

This Section 13.2 concerns Change Orders issued by Department following a Request for Change
Proposal and Change Orders unilaterally issued by Department.

13.2.1 Request for Change Proposal

13.2.1.1 Issuance of Request

If Department desires to issue a Department-Directed Change or to evaluate whether to initiate such a
change, then Department may, at its discretion, issue a Request for Change Proposal.

13.2.1.2 Initial Consultation

Within two Days after Design-Builder’s receipt of a Request for Change Proposal, Department and
Design-Builder shall consult to define the proposed scope of the change. Within seven Days after the
initial consultation, Department and Design-Builder shall consult concerning the estimated cost and time
impacts. Design-Builder shall provide data regarding such matters as requested by Department.

13.2.1.3 Notification by Department

Within seven Days after the second consultation and provision of any data as described in
Section 13.2.1.2, Department shall notify Design-Builder whether Department:

(a) wishes to issue a Change Order;
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(b) wishes to request Design-Builder to prepare a Change Order form as discussed at the meeting; or
(c) no longer wishes to issue a Change Order.

Department may at any time, in its sole discretion, require Design-Builder to provide two alternative
Change Order forms, one of which shall provide for a time extension and any additional costs permitted
hereunder, and the other of which shall show all Acceleration Costs associated with meeting the original
Completion Deadlines, as well as any additional costs permitted hereunder.

13.2.1.4 Submittal of Change Order Form

If so requested, Design-Builder shall, within 21 Days after receipt of the notification described in

Section 13.2.1.3, prepare and submit to Department for review and Approval by Department a Change
Order form for the requested change, complying with all applicable requirements of Section 13.4, and
incorporating and fully reflecting all requests made by Department. Design-Builder shall bear the cost of
developing the Change Order form, including any modifications thereto requested by Department, except
that costs of design and engineering work required for preparation of plans or exhibits necessary to the
Change Order form and pre-authorized by Department shall be included in the Change Order as
reimbursable items. If the Change Order is Approved, the design and engineering costs will be included
within the Change Order, otherwise, they shall be separately reimbursed through a separate Change
Order.

13.2.1.5 Order To Proceed

If Department and Design-Builder agree that a change in the requirements relating to the Work has
occurred but disagree as to whether the change justifies additional compensation or time or disagree as to
the amount of any change to be made to the Contract Price or a Completion Deadline, Department may, in
its sole discretion, order Design-Builder to proceed with the performance of the Work in question
notwithstanding such disagreement. Such order may, at Department’s option, be in the form of:

(@) a Time and Materials Change Order as provided in Section 13.7; or

(b) a Directive Letter as described in Section 13.1.1.2.

13.2.2 Unilateral Change Orders

Department may issue a Change Order at any time, regardless of whether it has issued a Request for
Change Proposal.

13.2.2.1 Additive and Deductive Change Orders

Additive unilateral Change Orders shall state that Design-Builder shall be entitled to compensation in
accordance with Section 13.7 for the additional Work required thereby. The Change Order may contain a
price deduction deemed appropriate by Department, and Design-Builder shall have the right to submit the
amount of such price deduction to dispute resolution in accordance with Section 19.

13.2.3 Changes in Law

Department shall be entitled to a decrease in the Contract Price for any change in Governmental Rules
that reduces the cost of the Work, if and to the extent that the change (a) allows a material modification in
the design of the Project resulting in a net cost savings or (b) reduces the requirements of complying with
environmental approvals.

13.3  Procedure for Design-Builder Initiated Change Orders

13.3.1 Eligible Changes

This section outlines instances whereby Design-Builder shall submit Change Notice and subsequent
Request for Change Orders to Department.
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13.3.1.1 Time Extension

Design-Builder may submit a Request for Change Order to extend a Completion Deadline, subject to
certain limitations, only for the following excusable delays changing the duration of the Critical Path:
(@) Department-Caused Delays;

(b) delays directly attributable to Differing Site Conditions, to the extent permitted by Section 13.8;
(c) delays directly attributable to Force Majeure events;

(d) certain delays relating to Hazardous Materials, as described in Section 13.10, to the extent permitted
therein and in Section 5.3; and

(e) certain delays relating to Utilities, as described in Section 6.2.
13.3.1.2 Contract Price Increase

Design-Builder may submit a Request for Change Order to increase the Contract Price, subject to certain
limitations, including with respect to delay damages, as specified in Section 13.5.2, onl