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United States Department of the Interior 

IN REPLY REFER TO: 
OSEVEN00-2015-TA-0396 

Peter Champion 

FISH AND WILDLIFE SERVICE 
Ventura Fish and Wildlife Office 

2493 Portola Road, Suite B 
Ventura, California 93003 

Associate Environmental Planner 
Caltrans District 7, Los AngelesN entura 
100 South Main Street MS:16A 
Los Angeles, California 90012 

August 31, 2015 

Subject: Amendment to the Project Description of the Biological Opinion for the State 
Route 33 Soil Nail Wall, Ventura County, California (8-8-12-F-14) 

Dear Mr. Champion: 

We have reviewed your request, dated June 10, 2015, and received in our office on August 14, 
2015, to amend the project description of the biological opinion for Caltrans' Soil Nail Wall 
Bank Stabilization Project along North Fork Matilija Creek near Ojai in Ventura County, 
California (8-8-12-F-14). Your request describes changes to the project description that require 
an amendment to the biological opinion. You requested our concurrence that the revised project 
description would not result in additional effects to the federally threatened California red-legged 
frog (Rana draytonii) and its critical habitat beyond those considered in the biological opinion. 

You are requesting the following changes be made to the project description: 

1. The construction duration would be extended from one construction season (May to 
November) to two construction seasons to account for the amount of time necessary to 
construct both the soil nail wall and the stream simulation design; 

2. The water diversion design would be changed to an AquaDam® and screened pump 
system that will run up onto the shoulder of the roadway and then drop back in to the 
creek downstream of the work area. This revision is required due the large boulders and 
drops within the creek bed making it (impossible) for a pipe to be run in the creek itself; 
and 

3. Temporary rock slope protection would be installed at the work site between construction 
seasons (end of October to May), and removed when work resumes the following year. 

Your proposed changes to the Soil Nail Wall Bank Stabilization Project will not result in effects 
to federally listed species beyond those considered in the biological opinion (8-8-12-F-14), and 
are therefore consistent with our analysis; further consultation pursuant to section 7(a)(2) of the 
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Endangered Species Act of 1972, as amended, is not necessary. Your letter and this response 
will serve as the amendment to the project description of the biological opinion. 
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... 
As provided in 50 CFR 402.16, reinitiation of formal consultation is required where 
discretionary Federal agency involvement or control over the action has been retained (or is 
authorized by law) and if: (1) the amount or extent of incidental take is exceeded; (2) new 
information reveals effects of the agency actions that may affect listed species or critical habitat 
in a manner or to an extent not considered in this opinion; (3) the agency action is subsequently 
modified in a manner that causes an effect to the listed species or critical habitat not considered 
in the opinion; or ( 4) a new species is listed or critical habitat designated that may be affected by 
the action. In instances where the amount or extent of incidental take is exceeded, any 
operations causing such take must cease pending reinitiation. 

If you have any questions regarding this matter, please contact Rachel Henry of our staff at (805) 
644-1766, extension 333, or by electronic mail at rachel henry@fws.gov. 

Sincerely, 

>4~~ 
Jeff Phillips 
Deputy Assistant Field Supervisor 



United States Department of the Interior 

IN REPLY REFER TO: 
08EVEN00-2012-F-0227 

FISH AND WILDLIFE SERVICE 
Ventura Fish and Wildlife Office 

2493 Portola Road, Suite B 
Ventura, California 93003 

Eduardo Aguilar, Branch Chief 
Division of Environmental Planning 
California Department of Transportation 
100 Main Street, Suite 100 
Los Angeles, California 90012-3606 

October 17, 2012 

Subject: Biological Opinion for the State Route 33 Soil Nail Wall (P.M.15.7~15.8), 
Ventura County, California (8-8-12-F-14) 

·· · - ·Dear Mr: Caton: 

This document transmits the U.S. Fish and Wildlife Service's (Service) biological opinion based 
on our review of the proposed soil nail wall bank stabilization project (project) and the 

. associated effects on the federally threatened California red-legged frog (Rana draytonii) and its 
" · , designated critical habitat. The California Department of Transportation (Caltrans) is acting as 

the lead Federal agency, authorized under a Memorandum of Understanding with the Federal 
Highway Administration (FHWA), pursuant to section 6004 of the 2005 Safe, Accountable, 
Flexible, Efficient Transportation Equity Act: A Legacy for Users. Your March 1, 2012, request 
for consultation noted that you determined the proposed action meets the suitability criteria 
contained in the programmatic biological opinion for the California red-legged frog (1-8-02-F-
68), dated April 24, 2003 (Service 2003). We concur with this determination. 

You also determined the proposed action is not likely to adversely affect the federally 
endangered southwestern willow flycatcher (Empidonax traillii extimus) and least Bell's vireo 
(Vireo bellii pusillus) because the quality of habitat for these species is marginal and construction 
would occur outside the breeding season for these species. Therefore, we concur the proposed 
action is not likely to adversely affect the southwestern willow flycatcher and least Bell's vireo. 

_____ T~h~is biologicaLopinion-is-issued.in-accordance-with-section-7-of-the-Endangered-Species-Act-Ot------
1973 as amended (Act) (16 U.S.C. 1531 et seq.). 

This biological opinion was prepared using information contained in your request for 
consultation, dated March 1, 2012, and received in our office on March 7, 2012; the 
programmatic biological opinion; the biological assessment (Caltrans 2012); site visits conducted 
by our staff; and information in our files. A complete record of this consultation can be made 
available at the Ventura Fish and Wildlife Office. 
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BIOLOGICAL OPINION 

DESCRIPTION OF THE PROPOSED ACTION 

The proposed action is a bank stabilization project adjacent to State Route (SR) 33 and the North 
Fork ofMatilija Creek, north of the city of Ojai, California. Caltrans proposes to remove, in 
stages, existing, undermined grouted rock slope protection (RSP) and build a 500-foot-long soil­
nail wall in its place. Large cavities have occurred under the RSP undermining its structural 
integrity. 

An excavator with a breaker attachment would be used, from the roadway, to break up existing 
RSP, creating a bench that equipment can be lowered onto for construction on the soil-nail wall. 
The completed wall would be tied into grouted 2 to 4-ton RSP that would prevent creek flows 
from flanking and undermining the new wall. 

The widened creek bed would be restored to a natural condition that blends with the existing 
creek. This would include placement of boulders, cobble, and gravel as well as in-kind 
replanting of any native vegetation that would be removed. 

A water diversion system would be put in place prior to construction, including a coffer dam 
upstream of the undermined RSP, near SR 33 Bridge 52-44. A 36-inch corrugated pipe would be 
placed at the toe of the existing undermined RSP to move water from above the dam and through 
the construction area. The measures to minimize adverse effects to the California red-legged 
frog included in the programmatic biological opinion would followed. 

ANALYTICAL FRAMEWORK FOR JEOPARDY AND ADVERSE MODIFICATION 
DETERMINATIONS 

Jeopardy Determination 

The jeopardy analysis in this biological relies on four components: (1) the Status of the Species, 
which evaluates the range-wide conditions of the California red-legged frog, the factors 
responsible for those conditions, and its survival and recovery needs; (2) the Environmental 
Baseline, which evaluates the conditions of the California red-legged frog in the action area, the 
factors responsible for those conditions, and the relationship of the action area to the survival and 
recovery of this species; (3) the Effects of the Action, which determines the direct and indirect 
impacts of the proposed Federal action and the effects of any interrelated or interdependent 
activities on the California red-legged frog; and (4) the Cumulative Effects, which evaluates the 
effects of future, non-Federal activities in the action area on the California red-legged frog. 

In accordance with policy and regulation, the jeopardy determination is made by evaluating the 
effects of the proposed Federal action in the context of the current status of the California red­
legged frog, taking into account any cumulative effects, to determine if implementation of the 
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proposed action is likely to cause an appreciable reduction in the likelihood of both the survival 
and recovery of the California red-legged frog in the wild. 
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The.jeopardy analysis in this biological opinion places an emphasis on consideration of the 
range-wide survival and recovery needs of the California red-legged frog and the role of the 
action area in the survival and recovery of this species as the context for evaluation the 
significance of the effects of the proposed Federal action, taken together with cumulative effects, 
for purposes of making the jeopardy determination. 

Adverse Modification Determination 

The Biological Opinion does not rely on the regulatory definition of "destruction or adverse 
modification" of critical habitat at 50 CFR 402.02. Instead, we have relied on the statutory 
provisions of the Act to complete the following analysis with respect to critical habitat. 

In accordance with policy and regulation, the adverse modification analysis in this Biological 
- ~Opinion relies en-four components-: -f:l-)-the-Status ofGriticalHabitat, -which evaluates the range-- -- - -- : 

wide condition of designated critical habitat for the California red-legged frog in terms of 
primary constituent elements (PCEs ), the factors responsible for that condition, and the intended 
recovery function of the critical habitat overall; (2) the Environmental Baseline, which evaluates 
the condition of the critical habitat in the action area, the factors responsible for that condition, 
and the recovery role of the critical habitat in the action area; (3) the Effects of the Action, which 
determines the direct and indirect impacts of the proposed Federal action and the effects of any 
interrelated and interdependent activities on the PCEs and how that will influence the recovery 
role of the affected critical habitat units; and (4) Cumulative Effects, which evaluates the effects 
of future non-Federal activities in the action area on the PCEs and how that will influence the 
recovery role of affected critical habitat units. 

For purposes of the adverse modification determination, the effects of the proposed Federal 
action on the critical habitat of the California red-legged frog are evaluated in the context of the 
range-wide condition of the critical habitat, taking into account any cumulative effects, to 
determine ifthe critical habitat range-wide would remain functional (or would retain the current 
ability for the PCEs to be functionally established in areas of currently unsuitable but capable 
habitat) to serve its intended recovery role for the California red-legged frog. 

The analysis-1.n the bIOlogicalopiD.ion places an emphasis on using the intended range-wide 
recovery function of critical habitat for the California red-legged frog and the role of the action 
area relative to that intended function as the context for evaluating the significance of the effects 
of the proposed Federal action, taken together with cumulative effects, for purposes of making 
the adverse modification determination. 
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STATUS OF THE SPECIES 

The California red-legged frog was federally listed as threatened on May 23, 1996 (61 Federal 
Register (FR) 25813). The programmatic biological opinion for the California red-legged frog 
(Service 2003) describes the basic ecology of the species and the reasons for its listing. For this 
reason, we will not repeat the information conveyed in the programmatic biological opinion. 
The Service issued a recovery plan for the California red-legged frog on May 28, 2002 (Service 
2002). 
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Currently California red-legged frogs are only known from 3 disjunct regions in 26 California 
counties, and one disjunct region in Baja California, Mexico (Grismer 2002; Fidenci 2004; Smith 
and Krofta 2005). Current threats to the Califorriia red-legged frog include direct habitat loss 
due to stream alteration and disturbance to wetland areas, indirect effects of expanding 
urbanization, and competition or predation from non-native species, and Chytrid fungus 
(Batrachochytrium dendrobatidis), a waterborne fungus that can decimate amphibian 
populations. 

California Red-legged Frog Critical Habitat 

On March 1 7, 2010, the Service published a revised critical habitat designation for the California 
red-legged frog (75 FR 12816). The 2010 rule designated 50 critical habitat units in 27 
California counties. The revised critical habitat encompasses 1,636,609 acres. 

In accordance with section 3(5)(A)(i) of the Act and Federal regulations at 50 CFR 424.12, in 
determining which areas to designate as critical habitat, we consider those physical and 
biological features (primary constituent elements (PCEs)) that are essential to the conservation of 
the species, and within areas occupied by the species at the time of listing, that may require 
special management considerations and protection. These include, but are not limited to: space 
for individual and population groWth and for normal behavior; food, water, air, light, minerals, or 
other nutfitional or physiological requirements; cover or shelter; sites for breeding, reproduction, 
and rearing (or development) of offspring; and, habitats that are protected from disturbance or 
are representative of the historic geographical and ecological distributions of a species. 

For critical habitat of the California red-legged frog, we identified the following features 
essential to the conservation of the species: aquatic breeding habitat (PCE 1 ), aquatic non­
breeding habitat (PCE 2), upland habitat (PCE 3), and dispersal habitat (PCE 4). Aquatic 
breeding habitat consists of standing bodies of fresh water (with salinities less than 4.5 parts per 
thousand), including natural and manmade (e.g., stock) ponds, slow-moving streams or pools 
within streams, and other ephemeral or permanent water bodies that typically become inundated 
during winter rains and hold water for a minimum of 20 weeks in all but the driest of years. The 
aquatic non-breeding habitat consists of freshwater pond and stream habitats, as described above, 
that may not hold water long enough for the species to complete its aquatic life cycle but which 
provide for shelter, foraging, predator avoidance, and aquatic dispersal of juvenile and adult 
California red-legged frogs. Other wetland habitats considered to meet these criteria include, but 



Eduardo Aguilar (8-8-12-F-14) 

are not limited to: plunge pools within intermittentcreeks, seeps, quiet water refugia within 
streams during high water flows, and springs of sufficient flow to withstand short-term dry 
periods. 

5 

For the purposes of the critical habitat designation, upland habitat was defined as upland areas 
adjacent to or surrounding breeding and non-breeding aquatic and riparian habitat up to a 
distance of 1 mile in most cases (i.e., depending on surrounding landscape and dispersal barriers) 
including various vegetational types such as grassland, woodland, forest, wetland, or riparian 
areas that provide shelter, forage, and predator avoidance for the California red-legged frog. 
Upland features are also essential in that they are needed to maintain the hydrologic, geographic, 
topographic, ecological, and edaphic features that support and surround the aquatic, wetland, or 
riparian habitat. These upland features contribute to: (1) filling of aquatic, wetland, or riparian 
habitats; (2) maintaining suitable periods of pool inundation for larval frogs and their food 
sources; and (3) providing non-breeding, feeding, and sheltering habitat for juvenile and adult 
frogs (e.g., shelter, shade, moisture, cooler temperatures, a prey base, foraging opportunities, and 
areas for predator avoidance). Upland habitat should include structural features such as 

-- --- -- -- --boulders,-rocks-and organic--debris-(e;g.-, -downed-trees, logs),-small mammal-burrows, or moist- -
leaf litter. Dispersal habitat was defined as accessible upland or riparian habitat within and 
between occupied or previously occupied sites that are located within 1 mi (1.6 km) of each 
other, and that support movement between such sites. Dispersal habitat includes various natural 
habitats, and altered habitats such as agricultural fields, that do not contain barriers (e.g., heavily 
traveled roads without bridges or culverts) to dispersal. Dispersal habitat does not include 
moderate~ to high-density urban or industrial developments with large expanses of asphalt or 
concrete, nor does it include large lakes or reservoirs over 50 acres in size, or other areas that do 
not contain those features identified in aquatic breeding habitat, aquatic non-breeding habitat, or 
upland habitat as essential to the conservation of the species. 

ENVIRONMENTAL BASELINE 

The implementing regulations for section 7(a)(2) of the Act define the "action area" as all areas 
to be affected directly or indirectly by the Federal action and not merely the immediate area 
involved in the action (50 Code of Federal Regulations (CPR) 402.02). For the purposes ofthis 
biological opinion, we consider the action area to include: the reach of the North Fork of 
Matilija Creek and stream bank immediately adjacent to the Mosler Rock Ojai Quarry on the east 
side of the creek and State Route 33 on the west side, approximately 0.33 mile upstream of the 
confluence ofMatilija Creek and the North Fork ofMatilija Creek (Post Mile 15.7-15.8), and 
extending approximately 500 feet above and below the 500-foot-long construction area. This 
area likely encompasses the direct and indirect effects of the proposed action on the California 
red-legged frog and its critical habitat. 

Within the action area the North Fork ofMatilija Creek flows through a steep-sided canyon. 
Aquatic habitat within the creek is cold and fast-moving. Creek flows during years with heavy 
rain events are fast with high water levels. Emergent vegetation is absent from the immediate 
construction area, likely due to high flows and scour. A scour pool is located at the southern end 



Eduardo Aguilar (8-8-12-F-14) 6 

of the construction area with little to no emergent vegetation. Above the construction area a pool 
forms under the SR 33 bridge with a wider adjacent floodplain, and slower moving water than in 
the construction area immediately to the south of the bridge. Riparian vegetation along the edges 
of the creek bank in the construction area is relatively thin. Plant species include western 
sycamore (Plantus racemosa), white-alder (A/nus rhombifolia), coast live oak (Quercus 
agrifolia), and arroyo willow (Salix lasiopepis). Other vegetation in the action 'area includes 
mulefat (Baccharis salicifolia), sugar bush (Rhus ovata), black sage (Salvia mellifera) and 
California bay laurel (Umbellularia californica). The steep uplands outside the riparian area are 
vegetated with chaparral species. Immediately adjacent to the construction area, uplands are 
heavily degraded by the rock quarry and SR 33. 

In 2006, a rock slide from the adjacent quarry redirected the creek toward SR 33 and created a 
barrier to fish migration. The rock fill was removed in 2011. 

Pre-construction day and night surveys (two day and two night surveys) of the action area were 
completed by Service-approved biologists in August and September 2010 (Padre 2010). No 
California red-legged frogs were found during these surveys. California red-legged frogs have 
been documented in Matilija Creek, above the Matilija Dam in the adjacent drainage to the west, 
and downstream of the project site in the Ventura River, below the Robles Diversion. 

Critical Habitat for the California Red-legged Frog 

The proposed action occurs within critical habitat unit STB-7, Upper Santa Ynez River and 
Matilija Creek. This unit is comprised of 145,121 acres ofland in southeastern Santa Barbara 
County and extends into western Ventura County at Matilija Creek. The unit contains aquatic 
habitat for breeding and non-breeding activities and upland habitat for foraging and dispersal. 
Unit STB-7 is occupied by the species and provides habitat connectivity between locations along 
the coast, in the Sierra Madre Mountains, and in the Ventura River watershed. 

Aquatic habitat within the action area, particularly in the construction area consists primarily of 
aquatic non-breeding habitat. Pools to the north and south of the construction area provide 
potential breeding habitat during low flow years, when vegetation has not been scoured away. 

EFFECTS OF THE ACTION 

The programmatic biological opinion for the California red-legged frog (Service 2003) generally 
describes how the species could be affected by actions such as the proposed bank stabilization. 
For this reason, use of the programmatic biological opinion is appropriate and we will not repeat 
that analysis herein. 

The potential exists for California red-legged frogs to occur in the construction area or move 
through the area during construction. Juvenile and adult California red-legged frogs or tadpoles 
may be killed or injured when the RSP is removed and when vegetation is cleared to provide 
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access to the creek for construction equipment and foot traffic, especially if individuals are not 
found during preconstruction surveys and relocation attempts. 

An approximately 500-foot reach of the creek and riparian habitat would be removed during 
construction. Adverse effects to aquatic and riparian habitat will be temporary and the 
construction area restored following completion of the soil nail wall. The wider creek channel 
and proposed energy dissipation should result in slower average flows and an improvement in 
the quality of habitat for the California red-legged frog in the action area. 
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We are unable to determine how many California red-legged frogs would be encountered during 
the proposed project, but that number is likely to be low because the project site is relatively 
small in size and no adults were found during pre-construction surveys of the action area in 
2010. Additionally, Caltrans has proposed to implement the protective measures contained in 
the programmatic biological opinion (Service 2003). 

Chytrid fungus is a water-borne fungus that can be spread through direct contact between aquatic 
· -animals and :by a sporethat-can rnove-short distances-through the water. -The fungus only-attacks- --- - - -- ···- --- -

the parts of a frog's skin that have keratin (thickened skin), such as the mouthparts of tadpoles 
and the tougher parts of adults' skin, such as the toes. The fungus can decimate amphibian 
populations, causing fungal dermatitis which usually results in death in 1 to 2 weeks, but not 
before infected animals may have spread the fungal spores to other ponds and streams. Once a 
pond or waterway has become infected with Chytrid fungus, the fungus stays in the water for an 
undetermined amount oftime. Chytrid fungus could be spread if infected California red-legged 
frogs are relocated and introduced into areas with healthy California red-legged frogs or vice 
versa. It is also possible that infected equipment or clothing could introduce Chytrid fungus into 
areas where it did not previously occur. Caltrans proposes to follow the enclosed fieldwork code 
of practice developed by the Declining Amphibian Populations Task Force, to minimize the 
potential for Chytrid fungus to be conveyed between work sites. 

Critical Habitat for the California Red-legged Frog 

A 500-foot reach of the North Fork ofMatilija Creek within Critical Habitat Unit STB-7 would 
be directly affected by the proposed project during construction. Indirect effects to an additional 
500 feet of creek and riparian corridor are likely to occur both upstream and downstream of the 
construction area. All adverse effects__!()~guatic_~d_!fuarian habitat will be teJ1:!pora_ry. T_h_e _____ _ 

_____ p_r_o-~e_c_t_sho-ufd-eventually-resuitin an overall improvement in the quality of aquatic habitat for 
the California red-legged frog because the creek channel and adjacent floodplain will be widened 
and restored, thereby reducing creek flows. 

Only a small portion of the entire critical habitat designation for the California red-legged frog 
would be affected by the action and therefore the function and conservation role of habitat within 
Critical Habitat Unit STB-7 for the California red-legged frog will not be substantially affected 
by the proposed project activities. The quality of California red-legged frog habitat in the North 
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Fork of Matilija Creek portion of Unit STB-7 should be improved as a result of the proposed 
action. 

While we anticipate the potential for injury or mortality during project activities, the number of 
California red-legged frogs so affected would be minimized to the extent possible by the 
protective measures proposed by Caltrans. We do not expect the effects of the project to reduce 
the reproduction, numbers, or distribution of the species, and once the project is complete, we 
expect the habitat conditions for the California red-legged frog in the action area to be improved 
over the current situation. Improving the habitat in the action area will contribute to the 
California red-legged frog's recovery despite any temporary adverse effects. 

CUMULATIVE EFFECTS 
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Cumulative effects include the effects of future State, tribal, local or private actions that are 
reasonably certain to occur in the action area considered in this biological opinion. Future 
Federal actions that are unrelated to the proposed action are not considered in this section 
because they require separate consultation pursuant to section 7 of the Act. We are not aware of 
any non-Federal actions that are reasonably certain to occur in the action area. 

CONCLUSION 

After reviewing the current status of the California red-legged frog, the environmental baseline 
for the action area, the effects of the proposed action, and the cumulative effects; it is the 
Service's biological opinion that the VEN-33 Soil Nail Wall Project, as proposed, is not likely to 
jeopardize the continued existence of the California red-legged frog or destroy or adversely 
modify its designated critical habitat. We have reached these conclusions for the following 
reasons: 

California Red-legged Frog 
1. ·California red-legged frogs are expected to occur in low numbers in the action area; the 

proposed action is likely to adversely affect only a small number of California red-legged 
frogs. 

2. A relatively small amount of habitat would be temporarily disturbed or lost in 
comparison with the amount of habitat available to the California red-legged frog 
throughout its range. 

3. Cal trans has proposed numerous measures to reduce the adverse effects of the proposed 
work on the California red-legged frog. 

Critical Habitat 
1. The project will not result in the permanent loss of habitat containing the PCEs of critical 

habitat for the California red-legged frog, in the North Fork ofMatilija Creek, in Critical 
Habitat Unit STB-7; and as a result of conservation measures included as part of the 
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proposed action, the stated function of the unit will be maintained and should be 
improved. 
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2. The project area represents a small portion of Critical Habitat Unit STB-7. The project 
should not appreciably reduce the ability of habitat within STB-7 to support the recovery 
of the California red-legged frog. Following construction the unit should continue to 
function as critical habitat. 

INCIDENTAL TAKE STATEMENT 

Section 9 of the Act and Federal regulation pursuant to section 4(d) of the Act prohibit the take 
of endangered and threatened species, respectively, without special exemption. Take is defined 
as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt to 
engage in any such conduct. Harm is further defined by the Service to include significant habitat 
modification or degradation that results in death or injury to listed species by significantly 
impairing essential behavioral patterns, including breeding, feeding, or sheltering. Harass is 

- -ae:Hned by-the-Service as-intentional-or-negligent actions that create the likelihood-ofinjury-te- - - - -- - -- - -
listed species by annoying it to such an extent as to significantly disrupt normal behavioral 
patterns which include, but are not limited to, breeding, feeding, or sheltering. Incidental take is 
defined as take that is incidental to, and not the purpose of, the carrying out of an otherwise 
lawful activity. Under the terms of section 7(b )( 4) and section 7( o )(2), taking that is incidental to 
and not intended as part of the agency action is not considered to be prohibited taking under the 
Act provided that such taking is in compliance with the terms and conditions of this incidental 
take statement. 

The measures described below are non-discretionary and Caltrans must adhere to them for the 
exemption in section 7(o)(2) to apply. Caltrans has a continuing duty to regulate the activity 
covered by this incidental take statement. If Caltrans fails to adhere to the terms and conditions 
of the incidental take statement through enforceable terms that are added to its authorization, the 
protective coverage of section 7(o)(2) may lapse. To monitor the impact of incidental take, 
Cal trans must report the progress of the action and its impact on the species to the Service as 
specified in the incidental take statement [50 CFR §402.14(i)(3)]. 

All California red-legged frogs found within the project area may be subject to take in the form 
of capture during relocation efforts. A subset of captured California red-legged frogs may 
experience a significant disruption of normal behavioral patterns to the point thcc-a_t_r~e~ac-cch-e--s-:;thc--e ______ _ 
level of harassment. California red-legged frogs that remain in the project area may be subject to 
increased predation, be crushed or entombed during construction activities, or be otherwise 
injured or killed. 

We cannot determine the precise number of California red-legged frogs that may captured, 
killed, injured, harassed, or harmed as a result of the proposed action. Numbers and locations of 
California red-legged frogs within a population vary from year to year. Incidental take of 
California red-legged frogs will be difficult to detect because of their small body size and finding 
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a dead or injured specimen is unlikely. Finding carcasses and assigning a cause of death are 
problematic, especially in the presence of numerous scavengers that are likely to find dead 
animals soon after they die. California red-legged frogs may be taken only within the defined 
boundaries of the action area. Given the protective measures proposed by Caltrans, we anticipate 
that take of the California red-legged frog will be minimal and will be limited to: harm or 
harassment due to work activities including noise, vibration, traffic, and temporary disturbance 
of habitat; injury or death of individuals by construction equipment if undetected in the project 
area, stranding of tadpoles during the dewatering of the creek, or spread of pathogens (e.g., 
chytrid fungus). 

Although we cannot anticipate precisely the number of California red-legged frogs that may be 
captured, killed, or injured, we must provide a threshold at which consultation must be 
reinitiated. Based upon the avoidance and minimization measures proposed by Caltrans and the 
occurrences of the species in the action area, we anticipate the following levels of take: 

If more than two California red-legged frogs (adult or juvenile) are found dead or injured, 
any operations causing such take should cease pending reinitiation. 

This biological opinion and incidental take statement provide an exemption from the prohibition 
against the taking of listed species, contained in section 9 ofthe Act, only for the activities 
described in the Description of the Proposed Action section of this biological opinion. 

REASONABLE AND PRUDENT MEASURES 

The Service believes the following reasonable and prudent measures are necessary and 
appropriate to minimize take of California red-legged frogs: 

1. Caltrans must ensure that the level of incidental take during project implementation is 
minimized through use of a Service-approved biologist. 

2. Caltrans must avoid transferring disease or pathogens between aquatic habitats during 
surveys and relocation activities. 

3. Specific activity restrictions must be implemented to avoid or minimize adverse 
effects on the California red-legged frog. 

The Service's evaluation of the effects of the proposed action includes consideration of the 
measures to minimize the adverse effects of the proposed action on the California red-legged 
frog that were developed by the Federal Highway Administration (FHW A), Caltrans, and the 
Service and included in the programmatic biological opinion for the California red-legged frog 
(Service 2003). Any subsequent changes in these measures may constitute a modification of the 
proposed action and may warrant re-initiation of formal consultation, as specified at 50 CFR 
402.16. The above reasonable and prudent measures are intended to supplement the protective 
measures that were proposed by Caltrans as part of the proposed action. 
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TERMS AND CONDITIONS 

To be exempted from the prohibitions of section 9 of the Act, Caltrans must comply with the 
following terms and conditions, which implement the reasonable and prudent measures described 
above. These terms and conditions are non-discretionary. 

1. The following terms and conditions implement reasonable and prudent measure 1: 

a. Caltrans must request our approval of any biologists they wish to conduct 
activities pursuant to this biological opinion. Such requests must be in writing, 
and be received by the Ventura Fish and Wildlife Office at least 15 days prior to 
any such activities being conducted. 

b. If one California red-legged frog (adult, sub-adult, juvenile, or egg mass) is found 
dead or injured, FHW A or Caltrans must contact our office immediately so we 

- ----- - - - -~ - -=-- ~--:- -- ~----=-- - -ca.ii review-the-project-activities to determine if additional protective-measures are--- - - - - -
needed. Project activities may continue during this review period, provided that 
all protective measures proposed by the FHW A and Caltrans and the terms and 
conditions of this biological opinion have been and continue to be implemented. 

c. If a California red-legged frog is observed within a designated work area and 
cannot be avoided, all work must stop until the animal leaves the work area or 
until it is captured and relocated by a Service-approved biologist to outside of the 
work area to avoid injury or mortality. 

2. The following terms and conditions implement reasonable and prudent measure 2: 

a. To avoid transferring disease or pathogens between aquatic habitats during the 
course of California red-legged frog surveys, the Service-approved biologist(s) 
must follow the Declining Amphibian Population Task Force's Code of Practice. 
A copy of this Code of Practice is enclosed. You may substitute a bleach solution 
(0.5 to 1.0 cup of bleach to 1.0 gallon of water) for the ethanol solution. Care 
must be taken so that all traces of the disinfectant are removed before entering the 
next aquatic habitat. 

------------ --- -- ---"-------- -------

b. When capturing and removing California red-legged frogs from work sites, the 
Service-approved biologist(s) must minimize the amount of time that animals are 
held in captivity. During this time, they must be maintained in a manner that does 
not expose them to temperatures or any other environmental conditions that could 
cause injury or undue stress. California red-legged frogs must be captured only 
by hand or dipnet and transported in buckets separate from other species. 
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c. Caltrans must only relocate California red-legged frogs to adjacent suitable 
aquatic habitat within the North Fork ofMatilija Creek. 

3. The following term and condition implements reasonable and prudent measure 3: 

Construction activities must be limited to times when no more than 0.5 inch of rain is 
forecasted within 24 hours. 

REPORTING REQUIREMENTS 

12 

Caltrans must provide a written report to the Service within 90 days following completion of the 
proposed project. The report must document the number and size of California red-legged frogs 
relocated from the action area, the date and time of relocation, and a description of the relocation 
site. The report must also state the number of California red-legged frogs killed or injured and 
describe the circumstances of the mortalities or injuries if possible. The report must contain a 
brief discussion of any problems encountered in implementing minimization measures, results of 
biological surveys and sighting records, and any other pertinent information. We encourage you 
to submit recommendations regarding modification of or additional measures that would 
improve or maintain protection of the California red-legged frogs while simplifying compliance 
with the Act. 

DISPOSITION OF DEAD OR INJURED SPECIMENS 

Upon locating a dead or injured California red-legged frog, initial notification must be made by 
telephone and writing to the Ventura Fish and Wildlife Office in Ventura, California, (2493 
Portola Road, Suite B, Ventura, California 93003, (805) 644-1766) within 3 working days of the 
finding. The report must include the date, time, location of the carcass, a photograph, cause of 
death if known, and any other pertinent information. 

Care must be taken in handling dead specimens to preserve biological material in the best 
possible state for later analysis. Should any injured California red-legged frogs survive, the 
Service must be contacted regarding their final disposition. The remains of California red-legged 
frogs must be placed with the Santa Barbara Natural History Museum (Contact: Paul Collins, 
Santa Barbara Natural History Museum, Vertebrate Zoology Department, 2559 Puesta Del Sol, 
Santa Barbara, California 93460, (805) 682-4711, extension 321. Arrangements regarding 
proper disposition of potential museum specimens must be made with the Santa Barbara Natural 
History Museum by Caltrans prior to implementation ofproject-related actions. 

CONSERVATION RECOMMENDATIONS 

Section 7(a)(l) of the Act directs Federal agencies to use their authorities to further the purposes 
of the Act by carrying out conservation programs for the benefit of endangered and threatened 
species. Conservation recommendations are discretionary agency activities to minimize or avoid 
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adverse effects of a proposed action on listed species or critical habitat, to help implement 
recovery plans, or to develop information. 

13 

Caltrans should work with local agencies and governments to implement recovery actions 
identified in the California red-legged frog recovery plan. 

The Service requests notification of the implementation of any conservation recommendations so 
we may be kept informed of actions that minimize or avoid adverse effects or that benefit listed 
species and their habitats. 

REINITIATION NOTICE 

This concludes formal consultation on the State Route 33 Soil Nail Wall (P.M.15.7-15.8) project 
in Ventura County, California. As provided in 50 CFR §402.16, reinitiation of formal 
consultation is required where discretionary Federal agency involvement or control over the 
action has been retained (or is authorized by law) and if: (1) the amount or extent of incidental 

___ :_ - - _:_ :_ __ --take is exceeded; (2}new-information reveals-effects-of the agency action that-may affect listed--:.. - -- - -- - --- --
species or critical habitat in a manner or to an extent not considered in this biological opinion; 
(3) the agency action is subsequently modified in a manner that causes an effect to the listed 
species or critical habitat not considered in this biological opinion; or ( 4) a new species is listed 
or critical habitat is designated that may be affected by the action. In instances where the amount 
or extent of incidental take is exceeded, any operations causing such take must cease pending 
reinitiation. 

If you have any questions regarding this consultation, please contact Chris Dellith of my staff at 
(805) 644-1766, extension 227. 

Enclosure 

Sincerely, 

~~ 
¥/niUe K. Noda 

Field Supervisor 
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The Declining Amphibian Populations Task Force Fieldwork Code of Practice 

1. Remove mud, snails, algae, and other debris from nets, traps, boots, vehicle tires, and all other 
surfaces. Rinse cleaned items with sterilized (e.g., boiled or treated) water before leaving each 
study site. 

2. Scrub boots, nets, traps, and other types of equipment used in the aquatic environment with 70 
percent ethanol solution or a bleach solution of one-half to one cup of bleach in one gallon of 
water and rinse clean with sterilized water between study sites. A void cleaning equipment in the 
immediate vicinity of a pond, wetland, or riparian area. 

3. In remote locations, clean all equipment with 70 percent ethanol or a bleach solution, and rinse 
with sterile water upon return to the lab or a "base camp." Elsewhere, when laundry facilities are 
available, remove nets from poles and wash (in a protective mesh laundry bag) with bleach on a 
"delicate" cycle. 

4. When working at sites with known or suspected disease problems, or when sampling populations 
of rare or isolated species, wear disposable gloves and change them between handling each 
animal. Dedicate separate sets of nets, boots; traps, and other equipment to each site being ------- ---------- --- - -vTsite_d_. -crean-a:ndsforethem-separate!Y-ait1ie-en<fo:feacli fiefcr<lay~ ---- -- --- --- ---------- - -- -------- --- - --

5. Safely dispose of used cleaning materials and fluids. Do not dispose of cleaning materials and 
fluids in or near ponds, wetland, and riparian areas; if necessary, return them to the lab for proper 
disposal. Safely dispose of used disposable gloves in sealed bags. 

6. When amphibians are collected, ensure the separation of animals from different sites and take 
great care to avoid indirect contact (e.g., via handling or reuse of containers) between them or 
with other captive animals. Do not expose animals to unsterilized vegetation or soils which have 
been taken from other sites. Always use disinfected and disposable husbandry equipment. 

7. If a dead amphibian is found, place it in a sealable plastic bag and refrigerate (do not freeze). If 
any captured live amphibians appear unhealthy, retain each animal in a separate plastic container 
that allows air circulation and provides a moist environment from a damp sponge or sphagnum 
moss. For each collection of live or dead animals, record the date and time collected, location of 
collection, name of collector, condition of animal upon collection, and any other relevant 
environmental conditions observed at the time of collection. Immediately contact the Ventura 
Fish and Wildlife Office at (805) 644-1766 for further instructions. 

The Fieldwork Code of Practice has been produced by the Declining Amphibian Populations Task Force 
ith--valuable-asststanc-e-from-Begona A:rano, A:narew Cunningnam-;-Tom I:angton, :JamieReaser, ana------~ 

Stan Sessions. 

For further information on this Code, or on the Declining Amphibian Populations Task Force, contact 
John Wilkinson, Biology Department, the Open University, Walton Hall, Milton Keynes, MK7 6AA, UK. 
Email: DAPTF@open.ac.uk 
Fax: +44 (0) 1908-654167 
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DEPARTMENT OF THE ARMY 

REPLY TO 
ATIENTION OF 

Regulatory Division 

Eduardo Aguilar, Branch Chief 

Los Angeles District Corps of Engineers 

May 14, 2013 

California Department of Transportation, District 7 
Attention: Peter Champion 
100 S. Main Street, MS- 16A 
Los Angeles, California 90012 

DEPARTMENT OF THE ARMY NATIONWIDE PERMIT VERIFICATION 

Dear Mr. Aguilar: 

This is in reply to your application (File No. SPL-2012-00348-TS) dated May 17, 2012, for 
a Department of the Army Permit to discharge fill in waters of the U.S., in association with the 
Caltrans VEN 33 Soil Nail Wall project, in the North Fork of Matilija Creek, near the Mosler 
rock quarry and the city of Ojai, Ventura County, California. 

Your proposed project would result in a discharge of dredged and/or fill material into 
waters of the United States. Therefore, pursuant to section 404 of the Clean Water Act (33 U.S.C. 
1344; 33 C.F.R. parts 323 and 330), your proposed project requires a Department of the Army 
permit. 

I have determined construction of Caltrans-D7 VEN-33 Soil Nail Wall Project PM 15.7-
15.8 complies with Nationwide Permit (NWP) No. 3 Maintenance, if conducted as described in 
your application. 

Specifically, you are authorized to conduct the following regulated activities: 

1. Temporarily divert water for the duration of construction over a linear 
distance of approximately 900 feet due to the perennial nature of the stream 
in this location; 

2. Remove approximately 3,900 cubic yards (cy) of existing grouted rock 

slope bank protection (RSP) over a linear distance of approximately 500 feet; 

3. Replace the existing grouted RSP with approximately 350 cy of concrete and steel 
mesh in the form of an approximately 500-foot-long, vertical soil nail wall. The wall 
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would transition into the existing RSP at each end, with a 1:1 slope of grouted 2-4 ton 
RSP which would prevent stream flow from flanking the wall; and 

4. Re-vegetate the project area with native riparian species common to the North 
Fork of Matilija Creek as described in Appendix A of the Natural Environment Study 
(March 2012). 

For this NWP verification letter to be valid, you must comply with all of the terms and 
conditions in Enclosure 1. Furthermore, you must comply with the following non-discretionary 
Special Conditions listed below: 

1. Prior to initiating construction in waters of the U.S., the Permittee shall provide a 
stream revegetation plan to the Corps for review and approval for the re­
establishment of non- wetland waters of the U.S. and riparian vegetation in the 
North Fork Matilija Creek. The Permittee shall not initiate work in waters of the U.S. 
prior to receiving written confirmation (by letter or e-mail) from the Corps 
Regulatory Division as to compliance with this special condition. 

2. The Permittee shall notify the Corps of the construction start date at least five (5) 

business days in advance of initiation of construction, and at least five (5) days prior 
to project completion. Notification may be made by electronic mail, regular mail, 
facsimile, or telephone. 

3. The Permittee shall clearly mark the limits of the workspace with flagging or similar 
means to ensure mechanized equipment does not enter preserved waters of the U.S. 
Adverse impacts to waters of the U.S. beyond the Corps-approved construction 
footprint are not authorized. Such impacts could result in permit suspension and 
revocation, administrative, civil or criminal penalties, and/or substantial, additional, 
compensatory mitigation requirements. 

4. Equipment and materials storage areas shall be located at least 100 feet from waters of 
the D.S. 

5. Within 45 calendar days of completion of authorized work in waters of the U.S., 
the Permittee shall submit to the Corps Regulatory Division a post-project 
implementation memo indicating the date authorized impacts to waters of the U.S. 
ceased. 

6. Appropriate measures must be taken to maintain near normal downstream flows 
and to minimize flooding during project activities in waters of the U.S. Fill 
materials must be of a type, and be placed in a manner, that will not result in 
erosion by high flows. 
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7. No debris, soil, sand, bark, slash, sawdust, rubbish, cement or washings thereof, 

asphalt, oil or petroleum products, or any other material that may be harmful to fish 
or wildlife, that results from maintenance and associated activities shall be allowed to 
enter or be placed where it may be washed by rainfall or runoff into waters of the 
U.S. When maintenance activities are completed, all excess materials, and/or debris 
shall be removed from the work area to an approved off-site disposal area, outside of 
waters of the U.S. 

8. When work in flowing or standing water is unavoidable, measures to minimize 
downstream tlirbidity shall be implemented and maintained for the duration of the 
work in waters of the U.S. Equipment working in wetlands shall be placed on mats 
(or equivalent) to minimize soil disturbance and compaction. 

9. Exotic and invasive plant species removed during maintenance activities shall be 
disposed at an approved off-site location, outside waters of the U.S. Target species 
include but are not limited to: gian reed (Arundo donax), castor bean (Ricinus 
communis), salt cedar (Tamarisk sp.), tree tobacco (Nicotiana glauca), yellow star thistle 
(Centaurea solistitialis), artichoke thistle (Cynara cardunculus), pampas grass 
(Cortaderia selloana), fountain grass (Pennisetum setaceum), and cocklebur (Xanthium 
strumarium). 

10. Immediately following completion of construction activities, temporary fills and 
water diversion(s) must be entirely removed to an upland location, outside waters of 
the U.S., and the affected area must be restored to pre-project conditions. 

11. Where temporary water diversion, grading, filling or excavation occurs as part of 
the repair or replacement, the Permittee shall ensure standard Best Management 
Practices are in place to minimize turbidity within the affected waterbody. Standard 
BMPs are provided in the Construction Site Best Management Practices Manual (March 

2003; http://www.dot.ca.gov/hq/construc/stormwater/CSBMP 303 Final.pd£) and at 
http://onramp.dot.ca.gov/hq/maint/roadside/storm water/WATER.PDF. 

12. Work should be performed during periods when the channel is dry or flows are 
absent or minimal, generally May through October. Standard Best Management 
Practices shall be implemented to minimize turbidity within the affected waterbody, 
and appropriate measures must be taken to minimize flooding and erosion on 
adjacent properties. 

13. The Corps Regulatory Division project manager shall be notified of any accidental 
spill of hazardous materials within 12 hours of detection. Notification may be in the 

form of an electronic mail message, telephone, or facsimile. Notification shall include 
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the reason for the spill, the exact location of the spill, the type and approximately 
quantity of the materials spilled, and the measures taken to control and clean-up the 

spilled materials. 

Endangered Species Act: 

1. This Corps permit does not authorize you to take any threatened or endangered species, in 
particular the federally endangered southern California steelhead (Oncorhynchus 
mykiss), and California red legged frog (Rana draytonii), or adversely modify 
designated critical habitat for these species. In order to legally take a listed species, you 
must have separate authorization under the Endangered Species Act (ESA) (e.g. ESA 
Section 10 permit, or a Biological Opinion (BO) under ESA Section 7, with "incidental take" 
provisions with which you must comply). The National Marine Fisheries Service Biological 
Opinion (NMFS, File No. 2012/0084, dated February 26, 2013), and U.S. Fish and Wildlife 
Service Biological Opinion (FWS, File No. 8-8-12-F-14, dated October 17, 2012), of which 
you provided a copy to the Corps, contains mandatory terms and conditions to implement 
the reasonable and prudent measures that are associated with "incidental take" that is also 
specified in the B.O. Your authorization under this Corps permit is conditional upon your 
compliance with all of the mandatory terms and conditions associated with incidental take 
described in the B.O.s, which terms and conditions are incorporated by reference in this 
permit. Failure to comply with the terms and conditions associated with incidental take of 
the B.0.s, where a take of the listed species occurs, would constitute an unauthorized take, 
and it would also constitute non-compliance with your Corps permit. The NMFS and 
FWS, respectively, are the appropriate authorities to determine compliance with the terms 
and conditions of its Biological Opinion, and with the Endangered Species Act. The 
Permittee must comply with all conditions of each Biological Opinion. If you are unable to 
comply with the terms and conditions, you must immediately notify Caltrans, the 
appropriate NMFS and/or FWS office, and the U.S. Army Corps of Engineers Regulatory 
Division project manager, so that Caltrans, acting as the lead Federal agency for this project, 
may consult as appropriate, prior to initiating the work, in accordance with Federal law. 

2. This permit does not authorize you to take any migratory birds pursuant to the Migratory 
Bird Treaty Act. Vegetation shall not be removed from 15 February to 31 August, to avoid 
impacts to nesting birds, unless the results of a pre-project bird survey, by a qualified 
biologist, indicates no nesting birds are present in the project area. Pre-project surveys shall 
be conducted within two weeks of vegetation removal. Survey results shall be submitted to 
the Corps Regulatory Division prior to construction activities in waters of the U.S. 
(electronic mail, facsimile, or standard mail is acceptable). If nesting birds are present, no 
work shall occur until the young have fledged and would no longer be impacted by the 
project. Survey results shall be submitted to the Corps Regulatory Division prior to 
construction activities in waters of the U.S. 
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Cultural Resources: 

1. Pursuant to 36 C.F.R. section 800.13, in the event of any discoveries during construction of 
either human remains, archeological deposits, or any other type of historic property, the 
Permittee shall immediately suspend all work in any area(s) where potential cultural 
resources are discovered, and notify the Corps' Regulatoy Division Staff (Theresa Stevens, 
Ph.D. at 805-585-2146) and Corps' Archaeology Staff within 24 hours (Steve Dibble at 213-
452-3849 or John Killeen at 213-452-3861). The Permittee shall not resume construction in 
the area surrounding the potential cultural resources until the Corps Regulatory Division 
re-authorizes project construction, per 36 C.F.R. section 800.13. 

Your verification is valid through March 18, 2017. All NWPs will expire on March 18, 
2017. It is incumbent upon you to remain informed of changes to the NWPs. A public notice of 
the change(s) will be issued when any of the NWPs are modified, reissued, or revoked. 
Furthermore, if you commence or are under contract to commence this activity before the date 
on which the relevant NWP is reissued, modified, or revoked, you will have twelve (12) months 
from the date of the reissuance, modification, or revocation of the NWP to complete the activity 
under the present terms and conditions of the relevant NWP. 

A preliminary jurisdictional determination (JD) has been conducted to determine the 
extent of U.S. Army Corps of Engineers (Corps) geographic jurisdiction, upon which this NWP 
verification is based. A preliminary JD is advisory in nature and is a written indication Corps 
geographic jurisdiction may be present on a particular site, but is not appealable. An approved 
JD is an official Corps determination of the precisely identified limits of Corps geographic 
jurisdiction on a particular site, and is appealable. Should you wish to appeal an approved JD, 
you may request an administrative appeal under Corps regulations at 33 C.F.R. part 331. Please 
refer to the previously mailed Notification of Appeal Process (NAP) fact sheet and Request for 
Appeal (RFA) form for more information. 

A NWP does not grant any property rights or exclusive privileges. Additionally, it does 
not authorize any injury to the property, rights of others, nor does it authorize interference with 
any existing or proposed Federal project. Furthermore, it does not obviate the need to obtain 
other Federal, state, or local authorizations required by law. 
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Thank you for participating in our regulatory program. If you have any questions, 
please contact Theresa Stevens at 805-585-2146 or via e-mail at theresa.stevens@usace.army.mil. 

Please be advised you can now comment on your experience with Regulatory Division 
by accessing the Corps web-based customer survey form at: 
http://per2.nwp.usace.army.mil/survey.html. 

Enclosure(s) 

"Building Strong and Taking Care of People!" 

Sincerely, 

Mark D. Cohen, Deputy Chief 
Regulatory Division 
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LOS ANGELES DISTRICT 
U.S. ARMY CORPS OF ENGINEERS 

CERTIFICATE OF COMPLIANCE WITH 
DEPARTMENT OF THE ARMY NATIONWIDE PERMIT 

SPL-2012-00348-TS 

Name of Permittee: Eduardo Aguilar, California Department of Transportation-District 7 

Date of Issuance: May 14, 2013 

Upon completion of the activity authorized by this permit and the mitigation required 
by this permit, sign this certificate, and return it to the following address: 

U.S. Army Corps of Engineers, Los Angeles District 
Regulatory Division 
ATTN: CESPL-RG-SPL-2012-00348-TS 

Please note your permitted activity is subject to a compliance inspection by an Army 
Corps of Engineers representative. If you fail to comply with this Nationwide Permit, you may 
be subjected to permit suspension, modification, or revocation procedures as contained in 33 
C.F.R. § 330.5 or enforcement procedures such as those contained in 33 C.F.R. §§ 326.4 and 326.5. 

I hereby certify the work authorized by the above referenced permit has been completed 
in accordance with the terms and conditions of the said permit, and required mitigation was 
completed in accordance with the permit condition(s). 

Signature of Permittee Date 



Enclosure 1: NATIONWIDE PERMIT NUMBER(S) NWP 3 Maintenance. TERMS AND CONDITIONS 

1. Nationwide Permit(s) NWP 3 Maintenance. Terms: 

Your activity is authorized under Nationwide Permit Number(s) NWP 3 Maintenance, subject to the following 
terms: 

3. Maintenance. (a) The repair, rehabilitation, or replacement of any previously authorized, currently 
serviceable, structure, or fill, or of any currently serviceable structure or fill authorized by 33 CFR 330.3, 
provided that the structure or fill is not to be put to uses differing from those uses specified or contemplated for 
it in the original permit or the most recently authorized modification. Minor deviations in the structure's 
configuration or filled area, including those due to changes in materials, construction techniques, or current 
construction codes or safety standards that are necessary to make the repair, rehabilitation, or replacement are 
authorized. This NWP authorizes the repair, rehabilitation, or replacement of those structures or fills destroyed 
or damaged by storms, floods, fire or other discrete events, provided the repair, rehabilitation, or replacement is 
commenced, or is under contract to commence, within two years of the date of their destruction or damage. In 
cases of catastrophic events, such as hurricanes or tornadoes, this two-year limit may be waived by the district 
engineer, provided the permittee can demonstrate funding, contract, or other similar delays. (b) This NWP 
also authorizes the removal of accumulated sediments and debris in the vicinity of and within existing structures 
(e.g., bridges, culverted road crossings, water intake structures, etc.) and the placement of new or additional 
riprap to protect the structure. The removal of sediment is limited to the minimum necessary to restore the 
waterway in the immediate vicinity of the structure to the approximate dimensions that existed when the 
structure was built, but cannot extend further than 200 feet in any direction from the structure. This 200 foot 
limit does not apply to maintenance dredging to remove accumulated sediments blocking or restricting outfall 
and intake structures or to maintenance dredging to remove accumulated sediments from canals associated with 
outfall and intake structures. All dredged or excavated materials must be deposited and retained in an upland 
area unless otherwise specifically approved by the district engineer under separate authorization. The placement 
of riprap must be the minimum necessary to protect the structure or to ensure the safety of the structure. Any 
bank stabilization measures not directly associated with the structure will require a separate authorization from 
the district engineer. ( c) This NWP also authorizes temporary structures, fills, and work necessary to conduct 
the maintenance activity. Appropriate measures must be taken to maintain normal downstream flows and 
minimize flooding to the maximum extent practicable, when temporary structures, work, and discharges, 
including cofferdams, are necessary for construction activities, access fills, or dewatering of construction sites. 
Temporary fills must consist of materials, and be placed in a manner, that will not be eroded by expected high 
flows. Temporary fills must be removed in their entirety and the affected areas returned to pre-construction 
elevations. The areas affected by temporary fills must be revegetated, as appropriate. ( d) This NWP does not 
authorize maintenance dredging for the primary purpose of navigation or beach restoration. This NWP does not 
authorize new stream channelization or stream relocation projects. Notification: For activities authorized by 
paragraph (b) of this NWP, the permittee must submit a pre-construction notification to the district engineer 
prior to commencing the activity (see general condition 27). Where maintenance dredging is proposed, the pre­
construction notification must include information regarding the original design capacities and configurations of 
the outfalls, intakes, small impoundments, and canals. (Sections 10 and 404) Note: This NWP authorizes the 
repair, rehabilitation, or replacement of any previously authorized structure or fill that does not qualify for the 
Clean Water Act Section 404(£) exemption for maintenance. 

Note: To qualify for NWP authorization, the prospective permittee must comply with the following general 



conditions, as appropriate, in addition to any regional or case-specific conditions imposed by the division 
engineer or district engineer. Prospective permittees should contact the appropriate Corps district office to 
determine if regional conditions have been imposed on an NWP. Prospective permittees should also contact the 
appropriate Corps district office to determine the status of Clean Water Act Section 401 water quality 
certification and/or Coastal Zone Management Act consistency for an NWP. 

2. Nationwide Permit General Conditions: The following general conditions must be followed in order for 
any authorization by an NWP to be valid: 

1. 1. Navigation. (a) No activity may cause more than a minimal adverse effect on navigation. 
(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations or otherwise, 
must be installed and maintained at the permittee's expense on authorized facilities in navigable waters 
of the United States. 
( c) The permittee understands and agrees that, if future operations by the United States require the 
removal, relocation, or other alteration, of the structure or work herein authorized, or if, in the opinion of 
the Secretary of the Army or his authorized representative, said structure or work shall cause 
unreasonable obstruction to the free navigation of the navigable waters, the permittee will be required, 
upon due notice from the Corps of Engineers, to remove, relocate, or alter the structural work or 
obstructions caused thereby, without expense to the United States. No claim shall be made against the 
United States on account of any such removal or alteration. 

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle movements of 
those species of aquatic life indigenous to the waterbody, including those species that normally migrate 
through the area, unless the activity's primary purpose is to impound water. All permanent and 
temporary crossings of waterbodies shall be suitably culverted, bridged, or otherwise designed and 
constructed to maintain low flows to sustain the movement of those aquatic species. 

3. Spawning Areas. Activities in spawning areas during spawning seasons must be avoided to the 
maximum extent practicable. Activities that result in the physical destruction (e.g., through excavation, 
fill, or downstream smothering by substantial turbidity) of an important spawning area are not 
authorized. 

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as breeding areas for 
migratory birds must be avoided to the maximum extent practicable. 

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations, unless the activity 
is directly related to a shellfish harvesting activity authorized by NWPs 4 and 48, or is a shellfish 
seeding or habitat restoration activity authorized by NWP 27. 

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.). 
Material used for construction or discharged must be free from toxic pollutants in toxic amounts (see 
Section 307 of the Clean Water Act). 

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply intake, except 
where the activity is for the repair or improvement of public water supply intake structures or adjacent 
bank stabilization. 



8. Adverse Effects From Impoundments. If the activity creates an impoundment of water, adverse effects 
to the aquatic system due to accelerating the passage of water, and/or restricting its flow must be 
minimized to the maximum extent practicable. 

9. Management of Water Flows. To the maximum extent practicable, the pre-construction course, 
condition, capacity, and location of open waters must be maintained for each activity, including stream 
channelization and storm water management activities, except as provided below. The activity must be 
constructed to withstand expected high flows. The activity must not restrict or impede the passage of 
normal or high flows, unless the primary purpose of the activity is to impound water or manage high 
flows. The activity may alter the pre-construction course, condition, capacity, and location of open 
waters if it benefits the aquatic environment (e.g., stream restoration or relocation activities). 

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-approved state or 
local floodplain management requirements. 

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on mats, or other 
measures must be taken to minimize soil disturbance. 

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls must be used and 
maintained in effective operating condition during construction, and all exposed soil and other fills, as 
well as any work below the ordinary high water mark or high tide line, must be permanently stabilized at 
the earliest practicable date. Permittees are encouraged to perform work within waters of the United 
States during periods oflow-flow or no-flow. 

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and the affected areas 
returned to pre-construction elevations. The affected areas must be revegetated, as appropriate. 

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained, including 
maintenance to ensure public safety and compliance with applicable NWP general conditions, as well as 
any activity-specific conditions added by the district engineer to an NWP authorization. 

15. Single and Complete Project. The activity must be a single and complete project. The same NWP cannot 
be used more than once for the same single and complete project. 

16. Wild and Scenic Rivers. No activity may occur in a component of the National Wild and Scenic River 
System, or in a river officially designated by Congress as a "study river" for possible inclusion in the 
system while the river is in an official study status, unless the appropriate Federal agency with direct 
management responsibility for such river, has determined in writing that the proposed activity will not 
adversely affect the Wild and Scenic River designation or study status. Information on Wild and Scenic 
Rivers may be obtained from the appropriate Federal land management agency responsible for the 
designated Wild and Scenic River or study river (e.g., National Park Service, U.S. Forest Service, 
Bureau of Land Management, U.S. Fish and Wildlife Service). 



17. Tribal Rights. No activity or its operation may impair reserved tribal rights, including, but not limited to, 
reserved water rights and treaty fishing and hunting rights. 

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to directly or 
indirectly jeopardize the continued existence of a threatened or endangered species or a species proposed 
for such designation, as identified under the Federal Endangered Species Act (ESA), or which will 
directly or indirectly destroy or adversely modify the critical habitat of such species. No activity is 
authorized under any NWP which "may affect" a listed species or critical habitat, unless Section 7 
consultation addressing the effects of the proposed activity has been completed. 
(b) Federal agencies should follow their own procedures for complying with the requirements of the 
ESA. Federal permittees must provide the district engineer with the appropriate documentation to 
demonstrate compliance with those requirements. The district engineer will review the documentation 
and determine whether it is sufficient to address ESA compliance for the NWP activity, or whether 
additional ESA consultation is necessary. 
( c) Non-federal permittees must submit a pre-construction notification to the district engineer if any 
listed species or designated critical habitat might be affected or is in the vicinity of the project, or if the 
project is located in designated critical habitat, and shall not begin work on the activity until notified by 
the district engineer that the requirements of the ESA have been satisfied and that the activity is 
authorized. For activities that might affect Federally-listed endangered or threatened species or 
designated critical habitat, the pre-construction notification must include the name(s) of the endangered 
or threatened species that might be affected by the proposed work or that utilize the designated critical 
habitat that might be affected by the proposed work. The district engineer will determine whether the 
proposed activity "may affect" or will have "no effect" to listed species and designated critical habitat 
and will notify the non-Federal applicant of the Corps' determination within 45 days ofreceipt of a 
complete pre-construction notification. In cases where the non-Federal applicant has identified listed 
species or critical habitat that might be affected or is in the vicinity of the project, and has so notified the 
Corps, the applicant shall not begin work until the Corps has provided notification the proposed 
activities will have "no effect" on listed species or critical habitat, or until Section 7 consultation has 
been completed. If the non-Federal applicant has not heard back from the Corps within 45 days, the 
applicant must still wait for notification from the Corps. 
( d) As a result of formal or informal consultation with the FWS or NMFS the district engineer may add 
species-specific regional endangered species conditions to the NWPs. 
( e) Authorization of an activity by a NWP does not authorize the "take" of a threatened or endangered 
species as defined under the ESA. In the absence of separate authorization (e.g., an ESA Section 10 
Permit, a Biological Opinion with "incidental take" provisions, etc.) from the U.S. FWS or the NMFS, 
The Endangered Species Act prohibits any person subject to the jurisdiction of the United States to take 
a listed species, where "take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or 
collect, or to attempt to engage in any such conduct. The word "harm" in the definition of "take" means 
an act which actually kills or injures wildlife. Such an act may include significant habitat modification 
or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral 
patterns, including breeding, feeding or sheltering. 
(f) Information on the location of threatened and endangered species and their critical habitat can be 
obtained directly from the offices of the U.S. FWS and NMFS or their world wide web pages at 
http://www.fws.gov/ or http://www.fws.gov/ipac and http://www.noaa.gov/fisheries.html respectively. 



19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for obtaining any "take" 
permits required under the U.S. Fish and Wildlife Service's regulations governing compliance with the 
Migratory Bird Treaty Act or the Bald and Golden Eagle Protection Act. The permittee should contact 
the appropriate local office of the U.S. Fish and Wildlife Service to determine if such "take" permits are 
required for a particular activity. 

20. Historic Properties. (a) In cases where the district engineer determines that the activity may affect 
properties listed, or eligible for listing, in the National Register of Historic Places, the activity is not 
authorized, until the requirements of Section 106 of the National Historic Preservation Act (NHP A) 
have been satisfied. 
(b) Federal permittees should follow their own procedures for complying with the requirements of 
Section 106 of the National Historic Preservation Act. Federal permittees must provide the district 
engineer with the appropriate documentation to demonstrate compliance with those requirements. The 
district engineer will review the documentation and determine whether it is sufficient to address section 
106 compliance for the NWP activity, or whether additional section 106 consultation is necessary. 
(c) Non-federal permittees must submit a pre-construction notification to the district engineer if the 
authorized activity may have the potential to cause effects to any historic properties listed on, 
determined to be eligible for listing on, or potentially eligible for listing on the National Register of 
Historic Places, including previously unidentified properties. For such activities, the pre-construction 
notification must state which historic properties may be affected by the proposed work or include a 
vicinity map indicating the location of the historic properties or the potential for the presence of historic 
properties. Assistance regarding information on the location of or potential for the presence of historic 
resources can be sought from the State Historic Preservation Officer or Tribal Historic Preservation 
Officer, as appropriate, and the National Register of Historic Places (see 33 CFR 330.4(g)). When 
reviewing pre-construction notifications, district engineers will comply with the current procedures for 
addressing the requirements of Section 106 of the National Historic Preservation Act. The district 
engineer shall make a reasonable and good faith effort to carry out appropriate identification efforts, 
which may include background research, consultation, oral history interviews, sample field 
investigation, and field survey. Based on the information submitted and these efforts, the district 
engineer shall determine whether the proposed activity has the potential to cause an effect on the historic 
properties. Where the non-Federal applicant has identified historic properties on which the activity may 
have the potential to cause effects and so notified the Corps, the non-Federal applicant shall not begin 
the activity until notified by the district engineer either that the activity has no potential to cause effects 
or that consultation under Section 106 of the NHP A has been completed. 
( d) The district engineer will notify the prospective permittee within 45 days of receipt of a complete 
pre-construction notification whether NHP A Section 106 consultation is required. Section 106 
consultation is not required when the Corps determines that the activity does not have the potential to 
cause effects on historic properties (see 36 CFR §800.3(a)). IfNHPA section 106 consultation is 
required and will occur, the district engineer will notify the non-Federal applicant that he or she cannot 
begin work until Section 106 consultation is completed. If the non-Federal applicant has not heard back 
from the Corps within 45 days, the applicant must still wait for notification from the Corps. 
(e) Prospective permittees should be aware that section l lOk of the NHPA (16 U.S.C. 470h-2(k)) 
prevents the Corps from granting a permit or other assistance to an applicant who, with intent to avoid 
the requirements of Section 106 of the NHP A, has intentionally significantly adversely affected a 
historic property to which the permit would relate, or having legal power to prevent it, allowed such 
significant adverse effect to occur, unless the Corps, after consultation with the Advisory Council on 



Historic Preservation (ACHP), determines that circumstances justify granting such assistance despite the 
adverse effect created or permitted by the applicant. If circumstances justify granting the assistance, the 
Corps is required to notify the ACHP and provide documentation specifying the circumstances, the 
degree of damage to the integrity of any historic properties affected, and proposed mitigation. This 
documentation must include any views obtained from the applicant, SHPO/THPO, appropriate Indian 
tribes if the undertaking occurs on or affects historic properties on tribal lands or affects properties of 
interest to those tribes, and other parties known to have a legitimate interest in the impacts to the 
permitted activity on historic properties. 

21. Discovery of Previously Unknown Remains and Artifacts. If you discover any previously unknown 
historic, cultural or archeological remains and artifacts while accomplishing the activity authorized by 
this permit, you must immediately notify the district engineer of what you have found, and to the 
maximum extent practicable, avoid construction activities that may affect the remains and artifacts until 
the required coordination has been completed. The district engineer will initiate the Federal, Tribal and 
state coordination required to determine if the items or remains warrant a recovery effort or if the site is 
eligible for listing in the National Register of Historic Places. 

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-managed marine 
sanctuaries and marine monuments, and National Estuarine Research Reserves. The district engineer 
may designate, after notice and opportunity for public comment, additional waters officially designated 
by a state as having particular environmental or ecological significance, such as outstanding national 
resource waters or state natural heritage sites. The district engineer may also designate additional critical 
resource waters after notice and opportunity for public comment. 
(a) Discharges of dredged or fill material into waters of the United States are not authorized by NWPs 7, 
12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, and 52 for any activity within, or directly 
affecting, critical resource waters, including wetlands adjacent to such waters. 
(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38, notification is 
required in accordance with general condition 31, for any activity proposed in the designated critical 
resource waters including wetlands adjacent to those waters. The district engineer may authorize 
activities under these NWPs only after it is determined that the impacts to the critical resource waters 
will be no more than minimal. 

23. Mitigation. The district engineer will consider the following factors when determining appropriate and 
practicable mitigation necessary to ensure that adverse effects on the aquatic environment are minimal: 
(a) The activity must be designed and constructed to avoid and minimize adverse effects, both temporary 
and permanent, to waters of the United States to the maximum extent practicable at the project site (i.e., 
on site). 
(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating for resource 
losses) will be required to the extent necessary to ensure that the adverse effects to the aquatic 
environment are minimal. 
(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all wetland losses that 
exceed 1/10-acre and require pre-construction notification, unless the district engineer determines in 
writing that either some other form of mitigation would be more environmentally appropriate or the 
adverse effects of the proposed activity are minimal, and provides a project-specific waiver of this 
requirement. For wetland losses of 1/10-acre or less that require pre-construction notification, the district 
engineer may determine on a case-by-case basis that compensatory mitigation is required to ensure that 



the activity results in minimal adverse effects on the aquatic environment. Compensatory mitigation 
projects provided to offset losses of aquatic resources must comply with the applicable provisions of 33 
CFR part 332. 

(1) The prospective permittee is responsible for proposing an appropriate compensatory mitigation 
option if compensatory mitigation is necessary to ensure that the activity results in minimal adverse 
effects on the aquatic environment. 
(2) Since the likelihood of success is greater and the impacts to potentially valuable uplands are 
reduced, wetland restoration should be the first compensatory mitigation option considered. 
(3) If permittee-responsible mitigation is the proposed option, the prospective permittee is 
responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan may be used 
by the district engineer to make the decision on the NWP verification request, but a final mitigation 
plan that addresses the applicable requirements of 33 CFR 332.4(c)(2)- (14) must be approved by 
the district engineer before the permittee begins work in waters of the United States, unless the 
district engineer determines that prior approval of the.final mitigation plan is not practicable or not 
necessary to ensure timely completion of the required compensatory mitigation (see 33 CFR 
332.3(k)(3)). 
(4) If mitigation bank or in-lieu fee program credits are the proposed option, the mitigation plan only 
needs to address the baseline conditions at the impact site and the number of credits to be provided. 
(5) Compensatory mitigation requirements (e.g., resource type and amount to be provided as 
compensatory mitigation, site protection, ecological performance standards, monitoring 
requirements) may be addressed through conditions added to the NWP authorization, instead of 
components of a compensatory mitigation plan. 

( d) For losses of streams or other open waters that require pre-construction notification, the district 
engineer may require compensatory mitigation, such as stream rehabilitation, enhancement, or 
preservation, to ensure that the activity results in minimal adverse effects on the aquatic environment. 
( e) Compensatory mitigation will not be used to increase the acreage losses allowed by the acreage 
limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it cannot be used to 
authorize any project resulting in the loss of greater than 112-acre of waters of the United States, even if 
compensatory mitigation is provided that replaces or restores some of the lost waters. However, 
compensatory mitigation can and should be used, as necessary, to ensure that a project already meeting 
the established acreage limits also satisfies the minimal impact requirement associated with the NWPs. 
(f) Compensatory mitigation plans for projects in or near streams or other open waters will normally 
include a requirement for the restoration or establishment, maintenance, and legal protection (e.g., 
conservation easements) ofriparian areas next to open waters. In some cases, riparian areas may be the 
only compensatory mitigation required. Riparian areas should consist of native species. The width of the 
required riparian area will address documented water quality or aquatic habitat loss concerns. Normally, 
the riparian area will be 25 to 50 feet wide on each side of the stream, but the district engineer may 
require slightly wider riparian areas to address documented water quality or habitat loss concerns. If it is 
not possible to establish a riparian area on both sides of a stream, or if the waterbody is a lake or coastal 
waters, then restoring or establishing a riparian area along a single bank or shoreline may be sufficient. 
Where both wetlands and open waters exist on the project site, the district engineer will determine the 
appropriate compensatory mitigation (e.g., riparian areas and/or wetlands compensation) based on what 
is best for the aquatic environment on a watershed basis. In cases where riparian areas are determined to 
be the most appropriate form of compensatory mitigation, the district engineer may waive or reduce the 
requirement to provide wetland compensatory mitigation for wetland losses. 



(g) Permittees may propose the use of mitigation banks, in-lieu fee programs, or separate permittee­
responsible mitigation. For activities resulting in the loss of marine or estuarine resources, permittee­
responsible compensatory mitigation may be environmentally preferable if there are no mitigation banks 
or in-lieu fee programs in the area that have marine or estuarine credits available for sale or transfer to 
the permittee. For permittee-responsible mitigation, the special conditions of the NWP verification must 
clearly indicate the party or parties responsible for the implementation and performance of the 
compensatory mitigation project, and, ifrequired, its long-term management. 
(h) Where certain functions and services of waters of the United States are permanently adversely 
affected, such as the conversion of a forested or scrub-shrub wetland to a herbaceous wetland in a 
permanently maintained utility line right-of-way, mitigation may be required to reduce the adverse 
effects of the project to the minimal level. 

24. Safety oflmpoundment Structures. To ensure that all impoundment structures are safely designed, the 
district engineer may require non-Federal applicants to demonstrate that the structures comply with 
established state dam safety criteria or have been designed by qualified persons. The district engineer 
may also require documentation that the design has been independently reviewed by similarly qualified 
persons, and appropriate modifications made to ensure safety. 

25. Water Quality. Where States and authorized Tribes, or EPA where applicable, have not previously 
certified compliance of an NWP with CW A Section 401, individual 401 Water Quality Certification 
must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or State or Tribe may require 
additional water quality management measures to ensure that the authorized activity does not result in 
more than minimal degradation of water quality. 

26. Coastal Zone Management. In coastal states where an NWP has not previously received a state coastal 
zone management consistency concurrence, an individual state coastal zone management consistency 
concurrence must be obtained, or a presumption of concurrence must occur (see 33 CFR 330.4(d)). The 
district engineer or a State may require additional measures to ensure that the authorized activity is 
consistent with state coastal zone management requirements. 

27. Regional and Case-By-Case Conditions. The activity must comply with any regional conditions that 
may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with any case specific 
conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its section 401 Water 
Quality Certification, or by the state in its Coastal Zone Management Act consistency determination. 

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and complete project 
is prohibited, except when the acreage loss of waters of the United States authorized by the NWPs does 
not exceed the acreage limit of the NWP with the highest specified acreage limit. For example, if a road 
crossing over tidal waters is constructed under NWP 14, with associated bank stabilization authorized by 
NWP 13, the maximum acreage loss of waters of the United States for the total project cannot exceed 
1/3-acre. 

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property associated with a 
nationwide permit verification, the permittee may transfer the nationwide permit verification to the new 
owner by submitting a letter to the appropriate Corps district office to validate the transfer. A copy of 



the nationwide permit verification must be attached to the letter, and the letter must contain the 
following statement and signature: 

"When the structures or work authorized by this nationwide permit are still in existence at the time the 
property is transferred, the terms and conditions of this nationwide permit, including any special 
conditions, will continue to be binding on the new owner(s) of the property. To validate the transfer of 
this nationwide permit and the associated liabilities associated with compliance with its terms and 
conditions, have the transferee sign and date below." 

(Transferee) 

(Date) 

30. Compliance Certification. Each permittee who receives an NWP verification letter from the Corps must 
provide a signed certification documenting completion of the authorized activity and any required 
compensatory mitigation. The success of any required permittee-responsible mitigation, including the 
achievement of ecological performance standards, will be addressed separately by the district engineer. 
The Corps will provide the permittee the certification document with the NWP verification letter. The 
certification document will include: 
(a) A statement that the authorized work was done in accordance with the NWP authorization, including 
any general, regional, or activity-specific conditions; 
(b) A statement that the implementation of any required compensatory mitigation was completed in 
accordance with the permit conditions. If credits from a mitigation bank or in-lieu fee program are used 
to satisfy the compensatory mitigation requirements, the certification must include the documentation 
required by 33 CFR 332.3(1)(3) to confirm that the permittee secured the appropriate number and 
resource type of credits; and 
( c) The signature of the permittee certifying the completion of the work and mitigation. 

31. Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP, the prospective 
permittee must notify the district engineer by submitting a pre-construction notification (PCN) as early 
as possible. The district engineer must determine if the PCN is complete within 30 calendar days of the 
date of receipt and, ifthe PCN is determined to be incomplete, notify the prospective permittee within 
that 30 day period to request the additional information necessary to make the PCN complete. The 
request must specify the information needed to make the PCN complete. As a general rule, district 
engineers will request additional information necessary to make the PCN complete only once. However, 
if the prospective permittee does not provide all of the requested information, then the district engineer 
will notify the prospective permittee that the PCN is still incomplete and the PCN review process will 
not commence until all of the requested information has been received by the district engineer. The 
prospective permittee shall not begin the activity until either: 

(1) He or she is notified in writing by the district engineer that the activity may proceed under the 
NWP with any special conditions imposed by the district or division engineer; or 
(2) 45 calendar days have passed from the district engineer's receipt of the complete PCN and the 
prospective permittee has not received written notice from the district or division engineer. 



However, if the permittee was required to notify the Corps pursuant to general condition 18 that 
listed species or critical habitat might be affected or in the vicinity of the project, or to notify the 
Corps pursuant to general condition 20 that the activity may have the potential to cause effects to 
historic properties, the permittee cannot begin the activity until receiving written notification from 
the Corps that there is "no effect" on listed species or "no potential to cause effects" on historic 
properties, or that any consultation required under Section 7 of the Endangered Species Act (see 33 
CFR 330.4(£)) and/or Section 106 of the National Historic Preservation (see 33 CFR 330.4(g)) has 
been completed. Also, work cannot begin under NWPs 21, 49, or 50 until the permittee has received 
written approval from the Corps. If the proposed activity requires a written waiver to exceed 
specified limits of an NWP, the permittee may not begin the activity until the district engineer issues 
the waiver. If the district or division engineer notifies the permittee in writing that an individual 
permit is required within 45 calendar days of receipt of a complete PCN, the permittee cannot begin 
the activity until an individual permit has been obtained. Subsequently, the permittee's right to 
proceed under the NWP may be modified, suspended, or revoked only in accordance with the 
procedure set forth in 33 CFR 330.5( d)(2). 

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include the following 
information: 

(1) Name, address and telephone numbers of the prospective permittee; 
(2) Location of the proposed project; 
(3) A description of the proposed project; the project's purpose; direct and indirect adverse 
environmental effects the project would cause, including the anticipated amount ofloss of water of 
the United States expected to result from the NWP activity, in acres, linear feet, or other appropriate 
unit of measure; any other NWP(s), regional general permit(s), or individual permit(s) used or 
intended to be used to authorize any part of the proposed project or any related activity. The 
description should be sufficiently detailed to allow the district engineer to determine that the adverse 
effects of the project will be minimal and to determine the need for compensatory mitigation. 
Sketches should be provided when necessary to show that the activity complies with the terms of the 
NWP. (Sketches usually clarify the project and when provided results in a quicker decision. Sketches 
should contain sufficient detail to provide an illustrative description of the proposed activity (e.g., a 
conceptual plan), but do not need to be detailed engineering plans); 
( 4) The PCN must include a delineation of wetlands, other special aquatic sites, and other waters, 
such as lakes and ponds, and perennial, intermittent, and ephemeral streams, on the project site. 
Wetland delineations must be prepared in accordance with the current method required by the Corps. 
The permittee may ask the Corps to delineate the special aquatic sites and other waters on the project 
site, but there may be a delay ifthe Corps does the delineation, especially if the project site is large 
or contains many waters of the United States. Furthermore, the 45 day period will not start until the 
delineation has been submitted to or completed by the Corps, as appropriate; 
(5) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands and a PCN is 
required, the prospective permittee must submit a statement describing how the mitigation 
requirement will be satisfied, or explaining why the adverse effects are minimal and why 
compensatory mitigation should not be required. As an alternative, the prospective permittee may 
submit a conceptual or detailed mitigation plan. 
( 6) If any listed species or designated critical habitat might be affected or is in the vicinity of the 
project, or if the project is located in designated critical habitat, for non-Federal applicants the PCN 
must include the name(s) of those endangered or threatened species that might be affected by the 
proposed work or utilize the designated critical habitat that may be affected by the proposed work. 



Federal applicants must provide documentation demonstrating compliance with the Endangered 
Species Act; and 
(7) For an activity that may affect a historic property listed on, determined to be eligible for listing 
on, or potentially eligible for listing on, the National Register of Historic Places, for non-Federal 
applicants the PCN must state which historic property may be affected by the proposed work or 
include a vicinity map indicating the location of the historic property. Federal applicants must 
provide documentation demonstrating compliance with Section 106 of the National Historic 
Preservation Act. 

(c) Form of Pre-Construction Notification: The standard individual permit application form (Form ENG 
4345) may be used, but the completed application form must clearly indicate that it is a PCN and must 
include all of the information required in paragraphs (b)(l) through (7) of this general condition. A letter 
containing the required information may also be used. 
(d) Agency Coordination: (1) The district engineer will consider any comments from Federal and state 
agencies concerning the proposed activity's compliance with the terms and conditions of the NWPs and 
the need for mitigation to reduce the project's adverse environmental effects to a minimal level. 

(2) For all NWP activities that require pre-construction notification and result in the loss of greater 
than 112-acre ofwaters ofthe United States, forNWP 21, 29, 39, 40, 42, 43, 44, 50, 51, and 52 
activities that require pre-construction notification and will result in the loss of greater than 300 
linear feet of intermittent and ephemeral stream bed, and for all NWP 48 activities that require pre­
construction notification, the district engineer will immediately provide (e.g., via e-mail, facsimile 
transmission, overnight mail, or other expeditious manner) a copy of the complete PCN to the 
appropriate Federal or state offices (U.S. FWS, state natural resource or water quality agency, EPA, 
State Historic Preservation Officer (SHPO) or Tribal Historic Preservation Office (THPO), and, if 
appropriate, the NMFS). With the exception ofNWP 37, these agencies will have 10 calendar days 
from the date the material is transmitted to telephone or fax the district engineer notice that they 
intend to provide substantive, site-specific comments. The comments must explain why the agency 
believes the adverse effects will be more than minimal. If so contacted by an agency, the district 
engineer will wait an additional 15 calendar days before making a decision on the pre-construction 
notification. The district engineer will fully consider agency comments received within the specified 
time frame concerning the proposed activity's compliance with the terms and conditions of the 
NWPs, including the need for mitigation to ensure the net adverse environmental effects to the 
aquatic environment of the proposed activity are minimal. The district engineer will provide no 
response to the resource agency, except as provided below. The district engineer will indicate in the 
administrative record associated with each pre-construction notification that the resource agencies' 
concerns were considered. For NWP 37, the emergency watershed protection and rehabilitation 
activity may proceed immediately in cases where there is an unacceptable hazard to life or a 
significant loss of property or economic hardship will occur. The district engineer will consider any 
comments received to decide whether the NWP 3 7 authorization should be modified, suspended, or 
revoked in accordance with the procedures at 33 CFR 330.5. 
(3) In cases of where the prospective permittee is not a Federal agency, the district engineer will 
provide a response to NMFS within 3 0 calendar days of receipt of any Essential Fish Habitat 
conservation recommendations, as required by Section 305(b)(4)(B) of the Magnuson-Stevens 
Fishery Conservation and Management Act. 
(4) Applicants are encouraged to provide the Corps with either electronic files or multiple copies of 
pre-construction notifications to expedite agency coordination. 



3. Regional Conditions for the Los Angeles District: 

In accordance with General Condition Number 27, "Regional and Case-by-Case Conditions," the 
following Regional Conditions, as added by the Division Engineer, must be met in order for an 
authorization by any Nationwide to be valid: 

1. For all activities in waters of the U.S. that are suitable habitat for federally listed fish species, the 
permittee shall design all road crossings to ensure that the passage and/or spawning of fish is not 
hindered. In these areas, the permittee shall employ bridge designs that span the stream or river, 
including pier- or pile-supported spans, or designs that use a bottomless arch culvert with a natural 
stream bed, unless determined to be impracticable by the Corps. 

2. Nationwide Permits (NWP) 3, 7, 12-15, 17-19, 21, 23, 25, 29, 35, 36, or 39-46, 48-52 cannot be used to 
authorize structures, work, and/or the discharge of dredged or fill material that would result in the "loss" 
of wetlands, mudflats, vegetated shallows or riffle and pool complexes as defined at 40 CFR Part 
230.40-45. The definition of "loss" for this regional condition is the same as the definition of "loss of 
waters of the United States" used for the Nationwide Permit Program. Furthermore, this regional 
condition applies only within the State of Arizona and within the Mojave and Sonoran (Colorado) desert 
regions of California. The desert regions in California are limited to four USGS Hydrologic Unit Code 
(HUC) accounting units (Lower Colorado -150301, Northern Mojave-180902, Southern Mojave-
181001, and Salton Sea-181002). 

3. When a pre-construction notification (PCN) is required, the appropriate U.S. Army Corps of Engineers 
(Corps) District shall be notified in accordance with General Condition 31 using either the South Pacific 
Division PCN Checklist or a signed application form (ENG Form 4345) with an attachment providing 
information on compliance with all of the General and Regional Conditions. The PCN Checklist and 
application form are available at: http://www.spl.usace.army.mil/regulatory. In addition, the PCN shall 
include: 
a. A written statement describing how the activity has been designed to avoid and minimize adverse 

effects, both temporary and permanent, to waters of the United States; 
b. Drawings, including plan and cross-section views, clearly depicting the location, size and 

dimensions of the proposed activity as well as the location of delineated waters of the U.S. on the 
site. The drawings shall contain a title block, legend and scale, amount (in cubic yards) and area (in 
acres) of fill in Corps jurisdiction, including both permanent and temporary fills/structures. The 
ordinary high water mark or, if tidal waters, the mean high water mark and high tide line, should be 
shown (in feet), based on National Geodetic Vertical Datum (NGVD) or other appropriate 
referenced elevation. All drawings for projects located within the boundaries of the Los Angeles 
District shall comply with the most current version of the Map and Drawing Standards for the Los 
Angeles District Regulatory Division (available on the Los Angeles District Regulatory Division 
website at: www.spl.usace.army.mil/regulatory/); and 

c. Numbered and dated pre-project color photographs showing a representative sample of waters 
proposed to be impacted on the project site, and all waters proposed to be avoided on and 
immediately adjacent to the project site. The compass angle and position of each photograph shall be 
documented on the plan-view drawing required in subpart b of this regional condition. 



4. Submission of a PCN pursuant to General Condition 31 and Regional Condition 3 shall be required for 
all regulated activities in the following locations: 
a. All perennial waterbodies and special aquatic sites within the State of Arizona and within the 

Mojave and Sonoran (Colorado) desert regions of California, excluding the Colorado River in 
Arizona from Davis Dam to River Mile 261 (northern boundary of the Fort Mojave Indian Tribe 
Reservation). The desert region in California is limited to four USGS HUC accounting units (Lower 
Colorado -150301, Northern Mojave-180902, Southern Mojave-181001, and Salton Sea-181002). 

b. All areas designated as Essential Fish Habitat (EFH) by the Pacific Fishery Management Council 
(i.e., all tidally influenced areas - Federal Register dated March 12, 2007 (72 FR 11092)), in which 
case the PCN shall include an EFH assessment and extent of proposed impacts to EFH. Examples of 
EFH habitat assessments can be found at: http://www.swr.noaa.gov/efh.htm. 

c. All watersheds in the Santa Monica Mountains in Los Angeles and Ventura counties bounded by 
Calleguas Creek on the west, by Highway 101 on the north and east, and by Sunset Boulevard and 
Pacific Ocean on the south. 

d. The Santa Clara River watershed in Los Angeles and Ventura counties, including but not limited to 
Aliso Canyon, Agua Dulce Canyon, Sand Canyon, Bouquet Canyon, Mint Canyon, South Fork of 
the Santa Clara River, San Francisquito Canyon, Castaic Creek, Piru Creek, Sespe Creek and the 
main-stem of the Santa Clara River. 

5. Individual Permits shall be required for all discharges of fill material in jurisdictional vernal pools, with 
the exception that discharges for the purpose of restoration, enhancement, management or scientific 
study of vernal pools may be authorized under NWPs 5, 6, and 27 with the submission of a PCN in 
accordance with General Condition 31 and Regional Condition 3. 

6. Individual Permits shall be required in Murrieta Creek and Temecula Creek watersheds in Riverside 
County for new permanent fills in perennial and intermittent watercourses otherwise authorized under 
NWPs 29, 39, 42 and 43, and in ephemeral watercourses for these NWPs for projects that impact greater 
than 0.1 acre of waters of the United States. In addition, when NWP 14 is used in conjunction with 
residential, commercial, or industrial developments the 0.1 acre limit would also apply. 

7. Individual Permits (Standard Individual Permit or 404 Letter of Permission) shall be required in San 
Luis Obispo Creek and Santa Rosa Creek in San Luis Obispo County for bank stabilization projects, and 
in Gaviota Creek, Mission Creek and Carpinteria Creek in Santa Barbara County for bank stabilization 
projects and grade control structures. 

8. In conjunction with the Los Angeles District's Special Area Management Plans (SAMPs) for the San 
Diego Creek Watershed and San Juan Creek/Western San Mateo Creek Watersheds in Orange County, 
California, the Corps' Division Engineer, through his discretionary authority has revoked the use of the 
following 26 selected NWPs within these SAMP watersheds: 03, 07, 12, 13, 14, 16, 17, 18, 19, 21, 25, 
27, 29, 31, 33, 39, 40, 41, 42, 43, 44, 46, 49, and 50. Consequently, these NWPs are no longer available 
in those watersheds to authorize impacts to waters of the United States from discharges of dredged or fill 
material under the Corps' Clean Water Act section 404 authority. 

9. Any requests to waive the 300 linear foot limitation for intermittent and ephemeral streams for NWPs 
29, 39, 40 and 42, 43, 44, 51 and 52 or to waive the 500 linear foot limitation along the bank for NWP 
13, must include the following: 



a. A narrative description of the stream. This should include known information on: volume and 
duration of flow; the approximate length, width, and depth of the waterbody and characters observed 
associated with an Ordinary High Water Mark (e.g. bed and bank, wrack line, or scour marks); a 
description of the adjacent vegetation community and a statement regarding the wetland status of the 
associated vegetation community (i.e. wetland, non-wetland); surrounding land use; water quality; issues 
related to cumulative impacts in the watershed, and; any other relevant information. 
b. An analysis of the proposed impacts to the waterbody in accordance with General Condition 31 and 
Regional Condition 3; 
c. Measures taken to avoid and minimize losses, including other methods of constructing the proposed 
project; and 
d. A compensatory mitigation plan describing how the unavoidable losses are proposed to be 
compensated, in accordance with 33 CFR Part 332. 

10. The permittee shall complete the construction of any compensatory mitigation required by special 
condition(s) of the NWP verification before or concurrent with commencement of construction of the 
authorized activity, except when specifically determined to be impracticable by the Corps. When 
mitigation involves use of a mitigation bank or in-lieu fee program, the permittee shall submit proof of 
payment to the Corps prior to commencement of construction of the authorized activity. 

4. Further information: 
1. Congressional Authorities: You have been authorized to undertake the activity described above 

pursuant to: 
() Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 403). 
(X) Section 404 of the Clean Water Act (33 U.S.C. 1344). 
() Section 103 of the Marine Protection, Research and Sanctuaries Act of 1972 (33 U.S.C. 1413). 

2. Limits of this authorization. 
(a) This permit does not obviate the need to obtain other Federal, state, or local authorizations 

required by law. 
(b) This permit does not grant any property rights or exclusive privileges. 
( c) This permit does not authorize any injury to the property or rights of others. 
(d) This permit does not authorize interference with any existing or proposed Federal project. 

3. Limits of Federal Liability. In issuing this permit, the Federal Government does not assume any liability 
for the following: 

(a) Damages to the permitted project or uses thereof as a result of other permitted or unpermitted 
activities or from natural causes. 
(b) Damages to the permitted project or uses thereof as a result of current or future activities 

undertaken by or on behalf of the United States in the public interest. 
( c) Damages to persons, property, or to other permitted or unpermitted activities or structures caused 

by the activity authorized by this permit. 
( d) Design or construction deficiencies associated with the permitted work. 
( e) Damage claims associated with any future modification, suspension, or revocation of this permit. 

4. Reliance on Applicant's Data: The determination of this office that issuance of this permit is not 
contrary to the public interest was made in reliance on the information you provided. 



5. Reevaluation of Permit Decision. This office may reevaluate its decision on this permit at any time the 
circumstances warrant. Circumstances that could require a reevaluation include, but are not limited to, 
the following: 

(a) You fail to comply with the terms and conditions of this permit. 
(b) The information provided by you in support of your permit application proves to have been false, 

incomplete, or inaccurate (See 4 above). 
( c) Significant new information surfaces which this office did not consider in reaching the original 

public interest decision. 
Such a reevaluation may result in a determination that it is appropriate to use the suspension, 
modification, and revocation procedures contained in 33 CFR 330.5 or enforcement procedures such as 
those contained in 33 CFR 326.4 and 326.5. The referenced enforcement procedures provide for the 
issuance of an administrative order requiring you to comply with the terms and conditions of your 
permit and for the initiation of legal action where appropriate. You will be required to pay for any 
corrective measure ordered by this office, and if you fail to comply with such directive, this office may 
in certain situations (such as those specified in 3 3 CFR 209 .170) accomplish the corrective measures by 
contract or otherwise and bill you for the cost. 

6. This letter of verification is valid for a period not to exceed two years unless the nationwide permit is 
modified, reissued, revoked, or expires before that time. 

7. You must maintain the activity authorized by this permit in good condition and in conformance with the 
terms and conditions of this permit. You are not relieved of this requirement if you abandon the 
permitted activity, although you may make a good faith transfer to a third party in compliance with 
General Condition H below. Should you wish to cease to maintain the authorized activity or should you 
desire to abandon it without a good faith transfer, you must obtain a modification of this permit from 
this office, which may require restoration of the area. 

8. You must allow representatives from this office to inspect the authorized activity at any time deemed 
necessary to ensure that it is being or has been accomplished with the terms and conditions of your 
permit. 
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Eduardo Aguilar 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 

West Coast Region 
777 Sonoma Avenue, Room 325 
Santa Rosa, California 95404 

FEB 1 1 2016 Refer to NMFS No: WCR-2016-04111 

Branch Manager, Division of Environmental Planning 
Califo rnia Department of Transportation, District 7 
100 Main Street, Suite 100 
Los Angeles, California 90012-3606 

Dear Mr. Aguilar: 

NOAA's National Marine Fisheries Service (NMFS) hereby transmits the enclosed biological 
opinion pursuant to Section 7 of the Endangered Species Act of 1973 (ESA) (16 U.S.C. 1531 et seq.) 
for the California Department of Transportation's (Caltrans) State Route 33 Soil Nail Wall Project 
(proposed action) at North Fork Matilija Creek, Ventura County. This biological opinion is the 
result ofreinitiated formal consultation and supersedes the biological opinion dated February 26, 
2013. This biological opinion addresses the effects of the proposed action on the federally 
endangered Southern California Coast (SCC) Distinct Population Segment (DPS) of steelhead 
( Oncorhynchus mykiss) and its designated critical habitat in accordance with Section (7)(a)(2) of the 
ESA. 

The biological opinion concludes that the proposed action is not likely to jeopardize the continued 
existence of the endangered SCC DPS of steelhead, or destroy or adversely modify designated 
critical habitat for this species. NMFS believes the proposed action is likely to result in incidental 
take of endangered steelhead, and, therefore, the attached incidental take statement includes the 
amount and extent of anticipated incidental take with reasonable and prudent measures and non­
discretionary terms and conditions that are necessary and appropriate to minimize and monitor 
incidental take of endangered steelhead. 

Please contact Jay Ogawa at NMFS' Southern California Branch of the California Coastal Office in 
Long Beach, 562-980-4061 or at Jay.Ogawa@noaa.gov, if you have a question concerning this 
Section 7 consultation, or if you require additional information. 

Sincerely, 

Wh~v 
William W. Stelle, Jr. 
Regional Administrator 

Enclosure 

cc: Administrative No. 151422-SWR-2010-PR00355 
Chris Dellith, USFWS, Ventura 
Mary Larson, CDFW, Los Alamitos 
Eric Shott, NMFS, Santa Rosa 
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1. INTRODUCTION 

This introduction provides information relevant to the other sections of this document and is 
incorporated by reference into Sections 2 and 3 below. 

1.1 Background 

NOAA's National Marine Fisheries Service (NMFS) prepared the biological opinion (opinion) and 
incidental take statement portions of this document in accordance with Section 7(b) of the 
Endangered Species Act (ESA) of 1973 (16 USC 1531 et seq.), and implementing regulations at 50 
CFR402. 

A pre-dissemination review of this document was completed using standards for utility, integrity, 
and objectivity in compliance with applicable guidelines issued under the Data Quality Act (section 
515 of the Treasury and General Government Appropriations Act for Fiscal Year 2001, Public Law 
106-554). The document will be available through NMFS' Public Consultation Tracking System 
(https://pcts.nmfs.noaa.gov/pcts-web/homepage.pcts]. A complete record of this consultation is on 
file at NMFS' California Coastal Area Office, Southern California Branch in Long Beach, 
California. 

1.2 Consultation History 

On May 21, 2015, NMFS received from the California Department of Transportation's (Caltrans) 
office in Los Angeles, a written request for reinitiation of formal consultation under Section 7 of the 
ESA. Caltrans' request concerns the State Route 33 (SR-33) Soil Nail Wall Project (proposed 
action) at North Fork Matilija Creek in Ventura County, and potential effects of the proposed action 
on endangered steelhead (Oncorhynchus mykiss) and designated critical habitat. NMFS issued a 
biological opinion dated February 26, 2013, that concluded Caltrans' proposed action is not likely 
to jeopardize the continued existence of endangered steelhead or destroy or adversely modify 
critical habitat for the species. NMFS concluded that the proposed action may result in the 
incidental take of steelhead, therefore an Incidental Take Statement (ITS) is included in the 
biological opinion. 

At the time of the original consultation, construction was to be completed in one season (May 15 to 
October 31). However, subsequent to the issuance of the February 23, 2013, biological opinion, 
Caltrans determined that construction may not be completed within this timeframe. Caltrans is now 
proposing a revised work schedule that would extend instream activities over two construction 
seasons, not merely one season as previously believed. After reviewing Caltrans' request including 
biological assessment (BA) and project construction plans, NMFS determined the change in project 
plans invalidated the effects analysis and ITS that are the bases of the February 26, 2013, biological 
opinion, and therefore agreed with Caltrans that reinitiating formal consultation was required. By 
letter dated June 23, 2015, NMFS requested additional information concerning the temporary rock­
slope protection (RSP) and potential impacts on steelhead-passage conditions. Upon review of the 
requested supplemental information received from Cal trans on October 19, 2015, NMFS moved 
forward with the reinitiated formal consultation on the same day. 
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1.3 Proposed Actiori 

"Action" means all activities or programs of any kind authorized, funded, or carried out, in whole or 
in part, by Federal agencies (50 CFR §402.02). 

Overview of the Proposed Action: The existing grouted RSP along SR-33 will be removed to 
install a 500-foot long vertical soil-nail wall and ten boulder-step structures. The proposed action is 
necessary to alleviate further undermining of the roadway and possible failure of the RSP and the 
roadway itself. All instream construction will occur above the 2-year water surface elevation. 
Construction of the proposed action is expected to be completed in two seasons, with all instream 
work to occur between May 15 and October 31 beginning in the 2017. Best-management practices 
(BMP) are incorporated into the proposed action and will be implemented when bridge-construction 
activities are undertaken. 

Proposed Activities to Prepare the Work Area for Construction: To prepare for construction in dry 
conditions, the work area will be isolated from surface water and any steelhead within the affected 
area will be relocated. A coffer dam will be constructed across the channel immediately 
downstream of SR-33 Bridge 52-44 and remain in place for the duration of each construction 
season. Surface water will be pumped through the work area in a polyethylene pipe and return to 
the creek approximately 900-feet downstream. All primary diversion pump intakes will be doubled 
screened with one-quarter-inch mesh and framed one-eighth mesh. The diversion pipe will be 
placed in a ditch and covered with excavated material for thermal insulation. After the immediate 
project area is dewatered and all steelhead have been removed and relocated, surface flow will be 
diverted around the work area for the duration of construction. 

Prior to the actual diversion of surface water, the entire work area will be surveyed for stcelhead, 
which will be captured with seines and dip nets, then relocated to a pre-determined location with 
suitable habitat. Additional measures will be undertaken to minimize take of steelhead and adverse 
effects to aquatic habitat during the dewatering process and subsequent construction activities. 
Block nets of three-eighth-inch and one-eighth-inch mesh will be placed about 150-feet upstream of 
the SR-33 Bridge 52-44 to prevent juvenile steelhead from entering the work area from the 
upstream direction. The upstream block nets will remain in place for the duration of construction 
activities each season because the water diversion will not allow for steelhead migration. The 
presence of steelhead at the upstream block net will be monitored and fish will be relocated if fish 
begin to accumulate. Block nets will be placed at the downstream end of the work area prior to 
dewatering to prevent juvenile steelhead from entering the work area from the downstream 
direction. All proposed water diversion plans will require an onsite qualified fisheries biologist to 
monitor installation and removal efforts. Upon completion of the proposed action and construction 
activities each season, barriers to surface flow shall be removed. 

Proposed Construction Activities: After the work ar·ea is dewatered, Caltrans will remove the 
existing grouted RSP and begin construction of the soil-nail wall until bedrock is reached. To 
anchor the toe of the wall to bedrock, a 10-foot wide work area will be excavated along the edge of 
the wall face. Boulders encountered within the 10-foot wide section will be removed by excavator, 
crane, or be broken and reduced to moveable pieces. The wall will transition into the existing RSP 
on each end with a 1: 1 slope of grouted two to four-ton RSP. Upon completion of the soil-nail wall 
a 30 percent clay material will be filled and compacted within the excavated area. Geotextile fabric 
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and temporary four-ton RSP will be placed on the bank and along the soil nail wall. The stream 
channel is expected to have a widened configuration throughout much of the action area, relative to 
existing conditions, following completion. Concrete debris will be removed from the dewatered 
work area as necessary, and BMPs will be maintained throughout the demolition and construction 
periods to minimize erosion and sedimentation of the disturbed sections of the work area. These 
BMPs include, jute-netting, straw-wattles, silt-fencing, and hay bales. All vehicle and equipment 
maintenance and material storage will be located outside the riparian corridor to the west of the 
creek. 

During the second season of construction, the widened streambed will be restored to generally 
match the characteristics and condition of the habitat upstream and downstream of the action area. 
Natural material will be placed in the stream channel to create 10 boulder-step structures and 
streambank sections between the structures. The step structures, composed of four to six-ton 
boulders will be installed along the length of the soil-nail wall and tie into the existing natural-step 
structures within the stream reach. Boulders of four tons or greater will not be removed, but 
incorporated into the design with oversight by the on-site engineer. Boulder-step structures will be 
installed at specific elevations to ensure stability, and individual boulders will be cabled allowing 
for natural settling. To prevent water seepage through the structures, void filler that consists of 
about 30 percent clay will be used to serve as a permeable layer until fine-sediment deposits seal the 
boulder-step structures. Streambank sections between the boulder-step structures will be planted 
with native vegetation. All material used to fill voids and backfill excavated portions of the stream 
channel will be compacted and sealed. Creek flows will be restored after project construction is 
completed each season. 

Proposed Post-Construction Activities: Following construction of the proposed action, Caltrans 
proposes to implement a revegetation plan that includes native trees, shrubs, and grasses. The 
revegetation plan provides Caltrans' approach for the restoration, enhancement, and replacement of 
riparian habitat temporarily or permanently lost as a result of the proposed action. Revegetation 
will include planting white alder (A/nus rhombifolia), western sycamore (Platanus racemosa), and 
arroyo willow (Salix lasiolepis) at ratios of 4:1, 5:1, and 14:1, respectively. Rows of mulefat will 
be planted at the top and toe of the rock-weir structures. Larger trees to be planted include 27, 24-
inch box western sycamore and 6, 48-inch box western sycamore trees will be planted to provide 
immediate shade and cover. Currently, a monitoring plan has not been proposed by Caltrans to 
ensure biological resources are restored and enhanced. 

Additionally, Caltrans proposes to implement a monitoring and maintenance plan to evaluate the 
effects of the boulder-step structures and determine the need for adaptive changes to ensure the 
overall project objectives are met. Implementation monitoring will provide baseline information 
before and immediately after project completion in order to determine if the project was constructed 
correctly. Effectiveness monitoring will provide an evaluation of whether the completed project is 
providing an increase of attraction flows during steelhead migration periods and accessibility for 
steelhead. Photo-documentation and measurement of six parameters (i.e., sediment accumulation, 
water depth in pool, pool width and length, structural damage, number of steelhead) will be used to 
ascertain the impacts to steel head habitat and functionality of the step-pool system within the action 
area. The frequency of monitoring may vary over time and may be scheduled relative to specific 
flow events. Although Caltrans proposes a list of actions with regard to monitoring potential effects 
of the project, maintenance as a result of the monitoring effort would only implemented ifthere is 
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catastrophic failure of one of the boulder-step structures that results in a change in the step-pool 
geomorphology or if more than 30 percent of pools are filled with sediment reducing juvenile 
rearing habitat. The monitoring and maintenance plan does not identify project related effects that 
could be addressed prior to catastrophic failure of the boulder step-structures. 

"Interrelated actions" are those that are part of a larger action and depend on the larger action for 
their justification. "Interdependent actions'.' are those that have no independent utility apart from 
the action under consideration (50 CFR 402.02). There is no interrelated or interdependent action 
associated with the proposed action based on NMFS' review of the October 19, 2015, re-initiated 
consultation package. 

1.4 Action Arca 

"Action area" means all areas to be affected directly or indirectly by the Federal action and not 
merely the immediate area involved in the action (50 CFR 402.02). 

The action area encompasses about one-acre ofland along the western bank of North Fork Matilija 
Creek and includes natural communities and land-use types such as riverine, riparian scrub, riparian 
forest, rock mining, and existing roads. The length of North Fork Matilija Creek within the action 
extends about 150-feet upstream of the SR-33 Bridge 52-44 centerline, where the first steelhead­
exclusion net will be placed, and 350-feet downstream from the end of the diversion, where 
temporary construction effects such as elevated turbidity are anticipated to cease. The length of 
North Fork Matilija Creek within the action area is about 1400-feet. 

2. ENDANGERED SPECIES ACT: 
BIOLOGICAL OPINION AND INCIDENTAL TAKE STATEMENT 

The ESA establishes a national program for conserving threatened and endangered species of fish, 
wildlife, plants, and the habitat upon which they depend. As required by section 7(a)(2) of the 
ESA, Federal agencies must ensure that their actions are not likely to jeopardize the continued 
existence of endangered or threatened species, or adversely modify or destroy their designated 
critical habitat. Per the requirements of the ESA, Federal action agencies consult with NMFS and 
section 7(b)(3) requires that, at the conclusion of consultation, NMFS provides an opinion stating 
how the agency's actions would affect listed species and their critical habitat. If incidental take is 
expected, Section 7(b)(4) requires NMFS to provide an incidental take statement (ITS) that 
specifies the impact of any incidental taking and includes non-discretionary reasonable and prudent 
measures and terms and conditions to minimize such impacts. 

2.1 Analytical Approach 

This biological opinion includes both a jeopardy analysis and an adverse modification analysis. 
The jeopardy analysis relies upon the regulatory definition of"to jeopardize the continued existence 
of a listed species," which is "to engage in an action that would be expected, directly or indirectly, 
to reduce appreciably the likelihood of both the survival and recovery of a listed species in the wild 
by reducing the reproduction, numbers, or distribution of that species" (50 CFR §402.02). The 
jeopardy analysis considers both survival and recovery of the species. 
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The adverse modification analysis considers the impacts of the Federal action on the conservation 
value of designated critical habitat. This biological opinion does not rely on the regulatory 
definition of "destruction or adverse modification" of critical habitat at 50 CFR §402.02. Instead, 
this biological opinion relies upon the statutory provisions of the ESA to complete the following 
analysis with respect to critical habitat. 1 

The following approach is used to determine whether a proposed action is likely to jeopardize listed 
species or destroy or adversely modify critical habitat: 

• Identify the rangewide status of the species and critical habitat likely to be adversely affected 
by the proposed action. 

• Describe the environmental baseline in the action area. 
• Analyze the effects of the proposed action on both species and their habitat using an 

"exposure-response-risk" approach. 
• Describe any cumulative effects in the action area. 
• Integrate and synthesize the above factors to assess the risk that the proposed action poses to 

species and critical habitat. 
• Reach conclusions regarding the jeopardy and adverse modification standards. 
• If necessary, define a reasonable and prudent alternative to the proposed action. 

Information submitted by Caltrans and reviewed by NMFS included the following documents: (1) 
the biological assessment (BA) for the proposed action; (2) project plans; (3) conceptual 
maintenance and monitoring plan mitigation plan; (4) fish passage design and hydraulic assessment 
report; and (5) 95% fish-passage improvement plans. NMFS relied on relevant ecological 
literature, documented in the official record for the proposed action, to inform the assessment of 
potential effects on endangered steelhead and designated critical habitat. 

2.2 Rangewide Status of the Species and Critical Habitat 

This opinion examines the status of endangered steelhead, as determined by the level of extinction 
risk that the listed species faces, based on parameters considered in documents such as recovery 
plans, status reviews, and listing decisions. This informs the description of the species' likelihood 
of both survival and recovery. The species status section informs the description of the species' 
current "reproduction, numbers, or distribution" as described in 50 CFR §402.02. 

2.2.1 Status of the Species. - Oncorhynchus mykiss is one of six Pacific salmon in the genus 
Oncorhynchus that are native to the North American coast. The natural history of this species 
dictates the terminology fisheries biologists and resource managers use when discussing 0. mykiss, 
its habitat, and distribution. If the species remains in freshwater throughout their entire life cycle 
(and reside upstream of longstanding migration barriers), they are referred to as resident trout (non­
anadromous), or rainbow trout. The anadromous or ocean-going form of 0. mykiss, and its 
progeny, are listed under the ESA (NMFS 2006) and is typically referred to as "steelhead." 

1 Memorandum from William T. Hogarth to Regional Administrators, Office of Protected Resources, NMFS 
(Application of the " Destruction or Adverse Modification" Standard Under Section 7(a)(2) of the Endangered Species 
Act) (November 7, 2005). 
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Globally, steelhead are found in the western Pacific through the Kamchatka Peninsula in Asia, east 
to Alaska, south to southern California, and even reported in Baja California del Norte (Ruiz­
Carnpos and Pister 1995). 

The listed unit of anadromous 0. mykiss is termed a "distinct population segment" or DPS 
(NMFS 2006), and the listed unit contains several individual or fish-bearing watersheds. The 
DPS recognizes only the anadromous 0. mykiss. In accordance with the listing decision, this 
biological opinion solely uses the DPS terminology and provides NMFS' conclusion as to the 
likelihood of jeopardy to the species based only on effects to the listed DPS. This biological 
opinion analyzes the effects of the proposed action on the following listed DPS and designated 
critical habitat, which occur in the action area: 

Salmonid Species ESU/DPS Name Original Listing Revised Listing(s) 
Critical Habitat 

Designations 

Steelhead (0. Southern California 
FR Notice: 62 FR FR Notice: 71 FR FR Notice: 70 FR 
43937 5248 52488 

mykiss) Coast DPS Date: 08/ 18/ 1997 Date:O 1/05/2006 Date: 09/02/2005 

The geographic range of this DPS extends from the Santa Maria River, near Santa Maria, to the 
California- Mexico border (NMFS 1997, NMFS 2002, NMFS 2006), which represents the known 
southern geographic extent of the anadromous form of 0. mykiss. NMFS described historical and 
recent steelhead abundance and distribution for the southern California coast through a population 
characterization (Boughton et al. 2006). Surveys in Boughton et al. (2006) indicate between 58 
percent and 65 percent of the historical steelhead basins currently harbor 0. mykiss populations at 
sites with connectivity to the ocean. Most of the apparent losses of steelhead were noted in the 
south, including Orange and San Diego counties (Boughton et al. 2005). The majority of losses (68 
percent) of steelhead were associated with anthropogenic barriers to steelhead migration (e.g. , 
dams, flood-control structures, culverts, etc.). Additionally, the investigators found the barrier 
exclusions were statistically associated with highly-developed watersheds. 

Steelhead in southern California are categorized as "winter run" because they can migrate into natal 
streams between December and April (Fukushima and Lesh 1998), arriving in reproductive 
condition and spawning shortly thereafter. Adults may migrate several miles, hundreds of miles. in 
some watersheds, to reach their spawning grounds. Steelhead have evolved to migrate deep into the 
extreme fringes of a watershed to exploit the environmental conditions that favor production of 
young (Montgomery et al. 1999). Steelhead in southern California streams can be tolerant of warm 
water, remaining active and feeding at temperatures that are higher than the temperature preferences 
and heat tolerances reported for the species based on individuals from northern latitudes (Spina 
2007). While 46 drainages support this DPS (Boughton et al. 2005), only l 0 population units 
possess a high and biologically plausible likelihood of being viable and independent2 (Boughton et 
al. 2006). 

Although the geographic area of the DPS is broad, the individual population units are sparsely 
distributed throughout the DPS with extensive spatial breadth often existing between nearest-

2 Independent population: a collection of one or more local breeding units whose population dynamics or extinction 
risk over a 100-year time period is not substantiaJly altered by exchanges of individuals with other populations 
(Boughton et al. 2006). 
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neighbor populations (Boughton et al. 2005; NMFS 2005; Boughton et al. 2006). Extinction of 
some population units has been observed as well as contraction of the southern extent of the 
species' geographic range (Boughton et al. 2005; Gustafson et al. 2007). One reason for the 
extensive spatial gaps between neighboring population units and the range contraction involves 
man-made barriers to steelhead migration (Boughton et al. 2005). 

The small number of extant populations that make up this DPS are vulnerable to extirpation due to 
loss of accessibility to freshwater spawning and rearing habitat, low abundance, degraded estuarine 
habitats and watershed processes essential to maintain freshwater habitats (NMFS 2011). There is 
little new evidence to suggest that the status of the SCC DPS has changed appreciably in either 
direction since publication of the most recent collections of status reviews (Good et al. 2005; 
NMFS 2011; Williams et al. 2011 ). New information since the last review concerning the status of 
anadromous runs in the DPS is limited and does not suggest a change in extinction risk. 

Population abundance trends can vary based on yearly rainfall within the range of the SCC DPS. A 
relatively large number of adult steelhead were observed in 2008, two years after an extended wet 
spring that presumably gave smolts ample opportunity to migrate to the ocean. Low rainfall 
appears to have caused many spawners to get trapped in freshwater, where they were observed 
during the summer. In addition, low rainfall probably improved conditions for viewing fish during 
snorkel surveys and trapping fish in weirs (Williams et al. 2011). 

2.2.2 General Life History of Steelbead. - 0. mykiss possesses an exceedingly complex life 
history (Behnke 1992) . . Distinctly different than other Pacific salmon, steelhead adults can survive 
their first spawning and return to the ocean to reside until the next year to reproduce again. For 
returning adults, the specific timing of spawning can vary by a month or more among rivers or 
streams within a region, occurring in winter and early spring. The spawning time frames depend on 
physical factors such as the magnitude and duration of instream flows and sand-bar breaching. 
Once they reach their spawning grounds, females will use their caudal fin to excavate a nest (redd) 
in streambed gravels where they deposit their eggs. Males will then fertilize the eggs and, 
afterwards, the females cover the redd with a layer of gravel, where the embryos (alevins) incubate 
within the gravel. Hatching time can vary from approximately three weeks to two months 
depending on surrounding water temperature. The young fish (fry) emerge from the redd two to six 
weeks after hatching. As steelhead begin to mature, juveniles or "parr" will rear in freshwater 
streams anywhere from 1-3 years. Juvenile steelhead can also rear in seasonal coastal lagoons or 
estuaries of their natal creek, providing over-summering habitat. 

Juvenile steelhead emigrate to the ocean (as smolts) usually in late winter and spring and grow to 
reach maturity at age 2-4, but steelhead can reside in the ocean for an additional 2-3 years before 
returning to spawn. The timing of emigration is influenced by a variety of parameters such as 
photoperiod, temperature, breaching of sandbars at the river's mouth and streamflow. Extended 
droughts can cause juveniles to become landlocked, unable to reach the ocean (Boughton et al. 
2006). 

Through studying the otolith (small ear stone) microchemistry of 0. mykiss, researchers further 
understand the complex and intricate life history of steelhead. Specifically, resident rainbow trout 
can produce steelhead progeny; likewise, steelhead can yield resident rainbow trout progeny 
(Zimmerman and Reeves 2000). Additionally, evidence indicates that sequestered populations of 
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steelhead (e.g., above introduced migration barriers) can exhibit traits that are the same or similar to 
anadromous specimens with access to the ocean. Examples include inland resident fish exhibiting 
smolting characteristics and river systems producing smolts with no regular access for adult 
steelhead. This evidence suggests the ecological importance of the resident form to the viability of 
steelhead and the need to reconnect populations upstream and downstream of introduced migration 
barriers. The loss or reduction in anadromy and migration of juvenile steelhead to the estuary or 
ocean is expected to reduce gene flow, which strongly influences population diversity (McElhany et 
al. 2000). Evidence indicates genetic diversity in populations of southern California steelhead is 
low (Girman and Garza 2006). 

2.2.3 Steelhead Habitat Requirements. - Habitat requirements of steelhead generally depend on 
the life history stage. Steelhead encounter several distinct habitats during their life cycle. Water 
discharge, water temperature, and water chemistry must be appropriate for adult and juvenile 
migration. Suitable water depth and velocity, and substrate composition are the primary 
requirements for spawning. Furthermore, dissolved oxygen concentration, pH, and water 
temperature are factors affecting survival of incubating embryos. The presence of interspatial 
spaces between large substrate particle types is important for maintaining water-flow through the 
nest as well as dissolved oxygen levels within the nest. These spaces can become filled with fine 
sediment, sand, and other small particles. Additionally, juveniles need abundant food sources, 
including insects, crustaceans, and other small fish. Habitat must also provide places to hide from 
predators, such as under logs, root wads and boulders in the stream, and beneath overhanging 
vegetation. Steelhead also need places to seek refuge from periodic high-flow events (side channels 
and off channel areas), and may occasionally benefit from the availability of cold-water springs or 
seeps and deep pools during summer. Estuarine habitats can be utilized during the seaward 
migration of steelhead, as these habitats have been shown to be nurseries for steelhead. Estuarine 
or lagoon habitats can vary significantly in their physical characteristics from one another, but 
remain an important habitat requirement as physiology begins to change while juvenile steelhead 
become acclimated to a saltwater environment. 

2.2.4 Status of Designated Critical Habitat. - Within the process of designating critical habitat, 
NMFS developed a list of Primary Constituent Elements (PCEs) (NMFS 2005) for habitat sites 
essential to support one or more life stages of the DPS, such as sites for spawning, rearing, and 
migration (Table 1). These sites in turn contain physical or biological features3 essential to the 
conservation of the endangered SCC DPS of steelhead. 

Habitat for steelhead has suffered destruction and modification, and anthropogenic activities have 
reduced the amount of habitat available to steelhead (Nehlsen et al. 1991; NMFS 1997; Boughton et 
al. 2005; NMFS 2006). In many watersheds throughout the range of the SCC DPS, the damming of 
streams has precluded steelhead from hundreds of miles of historical spawning and rearing habitats 
(e.g., Twitchell Reservoir within the Santa Maria River watershed, Bradbury Dam within the Santa 
Ynez River watershed, Matilija Dam within the Ventura River watershed, Rindge Dam within the 
Malibu Creek watershed, Pyramid Dam and Santa Felicia Dam on Piru Creek). These dams create 

3 The essential features include water characteristics, soil type, geological features, sites, prey, vegetation, symbiotic species, single 
or complex combination of habitat characteristics, and ephemeral or dynamic habitat conditions. Features may also be expressed in 
terms relating to principles of conservation biology, such as patch size, distribution distances, and connectivity (per proposed rule: 
Docket No. FWS-HQ-ES-2012-0096; Docket No. 120106025- 3256-01; 4500030114 on May 12, 2014; 50 CFR 424 
Vol. 79, No. 91. Page 27066-27077). 
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physical barriers and hydrological impediments for adult and juvenile steelhead migrating to and 
from spawning and rearing habitats. Likewise, construction and ongoing impassable presence of 
highway projects have rendered habitats inaccessible to adult steelhead (Boughton et al. 2005). 
Within stream reaches that are accessible to this species (but that may currently contain no fish), 
urbanization (including effects due to water exploitation) has in many watersheds eliminated or 
dramatically reduced the quality and amount of living space for juvenile steelhead. The number of 
streams that historically supported steelhead has been dramatically reduced (Good et al. 2005). 
Groundwater pumping and diversion of surface water contribute to the loss of habitat for steelhead, 
particularly during the dry season (e.g., Spina et al. 2006). The extensive loss and degradation of 
habitat is one of the leading causes for the decline of steelhead abundance in southern California 
and listing of the species as endangered (NMFS 1997; NMFS 2006). 

A significant amount of estuarine habitat has been lost across the range of the DPS with an average 
of only 22 percent of the original estuarine habitat remaining (NMFS 2011 ). The condition of these 
remaining wetland habitats is largely degraded, with many wetland areas at continued risk of loss or 
further degradation. Although many historically harmful practices have been halted, much of the 
historical damage remains to be addressed and the necessary restoration activities will likely require 
decades. Many of these threats are associated with the larger river systems such as the Santa Maria, 
Santa Ynez, Ventura, Santa Clara, Los Angeles, San Gabriel, Santa Ana, San Luis Rey, Santa 
Margarita, San Dieguito, and San Diego rivers, but they also apply to smaller coastal systems such 
as Malibu, San Juan, and San Mateo creeks. Overall, these threats have remained essentially 
unchanged for the DPS as determined by the last status review (Williams et al. 2011) though some 
individual, site specific threats have been reduced or eliminated as a result of conservation actions 
such as the removal of small fish passage barriers. 
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Table 1. Physical or biological features critica l to the conservation of sites determined essential to support one or 
more life stages of steelhead (NMFS 2005) . 

Primary 
Constituent Physical Characteristics Essential to Conservation 

Elements 

Freshwater 
With water quantity and quality conditions and 

Without these features the species cannot 
spawning sites 

substrate supporting spawning, incubation and 
successfully spawn and produce offspring. 

larval development. 

With water quantity and floodplain connectivity 
to form and maintain physical habitat conditions 

Without these features juveniles cannot 
and support juvenile growth and mobility; water access and use the areas needed to forage, 

Freshwater quality and forage supporting j uvenile 
grow, and develop behaviors (e.g., predator 

rearing sites development; and natural cover such as shade, 
avoidance, competition) that help ensure their 

submerged and overhanging large wood, survival. 
aquatic vegetation, large rocks and boulders, 
and side channels. 

Without these features juveniles cannot use 
the variety of habitats that allow them to 

Free of obstruction with water quantity and avoid high flows, avoid predators, 

Freshwater 
quality conditions and natural cover such as successfully compete, begin the behavioral 

migration 
submerged and overhanging large wood, and physiological changes needed for life in 
aquatic vegetation, large rocks and boulders, the ocean, and reach the ocean in a timely 

corridors side channels, and undercut banks supporting manner; allow steelhead adults in a non-
juvenile and adult mobility and survival. feeding condition to successfully swim 

upstream, avoid predators, and reach 
spawning areas on limited energy stores. 
Without these features juveniles cannot reach 

Free of obstruction with water quality, water 
the ocean in a timely manner and use the 

quantity, and salinity conditions supporting variety of habitats that allow them to avoid 

juvenile and adult physiological transitions predators, compete successfully, and 

bet\.veen fresh- and saltwater; natural cover such 
complete the behavioral and physiological 

Estuarine areas as submerged and overhanging large wood, changes needed for life in the ocean; they 

aquatic vegetation, large rocks and boulders, provide a final source of abundant forage for 

and side charuiels; and juvenile and adult adult steelhead that will provide the energy 

forage, including aquatic invertebrates and stores needed to make the physiological 

fishes, supporting growth and maturation. transition to fresh water, migrate upstream, 
avoid predators, and develop to maturity upon 
reaching spawning areas. 

Free of obstruction with water quality and 
quantity conditions and forage, including 

Near-shore 
aquatic invertebrates and fishes, supporting Without these features juveniles cannot 

marine areas 
growth and maturation; and natural cover such successfully transition from natal streams to 
as submerged and overhanging large wood, offshore marine areas. 
aquatic vegetation, large rocks and boulders, 
and side channels. 

Offshore marine With water quality conditions and forage, 
Without them juveniles cannot forage and including aquatic invertebrates and fishes, 

areas 
suooorting growth and maturation. grow to adulthood. 

12 



2.2.5 Influence of a Changing Climate on the Species. - One factor affecting the rangewide status 
of endangered steelhead, and aquatic habitat at large, is climate change. For the Southwest region 
(southern Rocky Mountains to the Pacific Coast), the average temperature has already increased 
roughly l .5°F compared to a 1960-1979 baseline period. High temperatures will become more 
common, indicating that southern California steelhead may experience increased thermal stress 
even though this species has shown to endure higher than preferable body temperatures (Spina 
2007). 

Precipitation trends are also important to consider. The Southwest region, including California, 
showed a 16 percent increase in the number of days with heavy precipitation from 1958 to 2007. 
Potential impacts to southern California steelhead in freshwater streams include damage to 
spawning redds and washing away of incubating eggs due to higher winter stream flow (USGCRP 
2009), and poor freshwater survival due to longer and warmer periods of drought (Hanak et al. 
2011; Mastrandrea and Luers 2012), which may lead to lower host resistance of steelhead to more 
virulent parasitic and bacterial diseases (McCullough 1999; Marcogliese 2001 ). Snyder and Sloan 
(2005) projected mean annual precipitation in southwestern California to decrease by 2.0 cm (four 
percent) by the end of the 21st century. 

Wildfires periodically burn large areas of chaparral and adjacent woodlands in autumn and winter 
in southern California (Westerling et al. 2004). Increased wildfire activity over recent decades 
reflects sub-regional responses to changes in climate, specifically observations of warmer and 
earlier onset of spring along with longer summer-dry seasons (Westerling et al. 2006; Westerling 
and Bryant 2008). 

Estuarine productivity is likely to change based on changes in freshwater flows, nutrient cycling, 
and sediment amounts (Scavia et al. 2002). Additionally, upper ocean temperature is the primary 
physical factor influencing the distribution of steelhead in the open ocean, and a warming climate 
may result in a north-ward shift in steelhead distribution, for example (Myers and Mantua 2013). 

In summary, observed and predicted climate-change effects are generally detrimental to the species, 
given the unprecedented rate of change and uncertainty about the ability to adapt, so unless offset 
by improvements in other factors, status of the species and critical habitat is likely to decline over 
time. The climate change projections referenced above cover the time period between the present 
and approximately 2100. In general, climate change projections cannot be distinguished from 
annual and decadal climate variability for approximately the first 10 years of the projection period 
(see Cox and Stephenson 2007). While there is uncertainty associated with projections beyond 10 
years, which increases over time, the direction of change is relatively certain (McClure et al. 2003). 

2.3 E nvironmental Baseline 

The "environmental baseline" includes the past and present impacts of all Federal, state, or private 
actions and other human activities in the action area, the anticipated impacts of all proposed Federal 
projects in the action area that have already undergone formal or early Section 7 consultation, and 
the impact of state· or private actions which are contemporaneous with the consultation in process 
(50 CFR §402.02). 
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2.3.1 Status of Aquatic Habitat in the Action Area. - Aquatic habitat within the action area of 
North Fork Matilija Creek consists of a complex array of pools and pocket water, with short riffles 
and runs between pools. The active channel of the creek is about 20 to 30-feet wide and is 
comprised of gravel, cobble, and boulders. North Fork Matilija Creek drains part of the Western 
Transverse ranges of southern California, a tectonically active area (Florsheim et al. 1991 ). As a 
result, debris slides are common and several large boulders are present through the action area, 
creating step pools and hydraulic breaks for rearing, migrating, and spawning steelhead. The right 
bank of the creek below the roadway is covered in grouted RSP. Riparian trees within the action 
area include several white alders, western sycamores, and arroyo willows that create a dense canopy 
cover, and provide shade over the creek. Overall, the habitat in the action area provides most, if not 
all, of the PCEs necessary for the growth and survival of steelhead (i.e., cover, shelter, pools, 
riparian, and migratory habitat). 

2.3.2 Status of Steelhead in the Action Area. - Juvenile steelhead abundance was surveyed within 
and upstream of the action area from 2008 to 2009 (TRPA 2009, 2010). Total numbers of juvenile 
stcelhead observed via snorkeling ranged from 139 to 295 steelhead within two half-mile stream 
reaches of pool habitat. In April 2008, while Caltrans implemented emergency SR-33 repairs at 
Wheeler Springs, about two-miles upstream of the action area, 782 steelhead fry and 32 yearling 
steelhead were found within a 350-foot section of the creek and relocated (Swift Mulder 2008). 
There were 16 mortalities associated with this capture and relocation effort (2% mortality). Based 
on a known distribution provided by TRP A (2009 and 2010) and Swift and Mulder (2008), and 
habitat within the action area (i.e., pools), NMFS estimates that up to 500 juvenile steelhead may be 
present in the work area to be dewatered each season (or 1000 juvenile steelhead over 2 
construction seasons). Since downstream migration through the project area is not possible during 
construction activities and juvenile steelhead may accumulate above the upstream block net, NMFS 
estimates that 50 or fewer juveniles (or 100 juvenile steelhead over two construction seasons) will 
need to be relocated. Thus, NMFS estimates that up to 550 juvenile steelhead or fewer (500 
dewatered area/50 upstream block net) will need to be relocated each construction season (total 
1000 dewatered area/100 upstream block net over two seasons). Adult steelhead are not expected 
to be present within the action area during the time of construction activities (May 1 to October 31 ). 

2.3.3 Factors Affecting Species Environment in the Action Area and Vicinity 

Migration Barrier 

An impediment to steelhead migration exists downstream of the action area within the Ventura River 
at the Robles Diversion fishway. The fishway was completed in 2004, but the effectiveness of the 
fishway for passing steelhead without delay has not been reliably assessed. Videotaped sightings of 
adult steelhead passing upstream through the fishway were recorded during winter 2007 and 2008, 
so it is believed that the fishway provides some level of passage for steelhead past the diversion. 
Currently, it is unknown if, and to what extent, steelhead may be delayed at the fishway during their 
upstream migration. As a result, overall steelhead productivity and rearing capacity has the potential 
to be reduced in North Fork Matilija Creek including the action area. 

Road Encroachment 

SR-33 is directly adjacent to North Fork Matilija Creek within the action area, and the location of 
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the road likely results in runoff from the road surface entering the creek during rainstorms, which 
reduces the water quality within the action area to an unknown degree. The effects on water quality 
from road surface runoff are most likely to occur during the winter when there is runoff during 
rainstorms. Runoff from road surfaces contains dirt, oils, automotive fluids, and petrochemicals 
that are harmful to aquatic life, including steelhead (Spence et al. 1996). Additionally, the 
placement of the road directly adjacent to the creek required installation of grouted RSP on the bank 
which has reduced the ability of the stream to meander and diminished the riparian zone on the 
western streambank. The effects on steelhead passage and rearing habitat within the action area 
cannot be absolutely determined at this time. The location of the road and grouted RSP appear to 
be at least part of the reason for the present RSP failure as well, as streamflows slowly undermined 
and scoured the base of the RSP. 

Rock Quarry 

The Mosler Quarry is on the eastern stream bank in the action area. The quarry is a source of both 
coarse and fine sediment to the stream channel. In 2006, a complex of large boulders that 
originated from the quarry on upslope areas of the left stream bank fell into the creek, causing a 
severe impediment to upstream steelhead migration under most flow conditions. Only during very 
high flow events were steelhead believed to be able to migrate upstream past the impediment. In 
August 2010, the boulders that created the impediment were relocated within the channel, 
eliminating the impediment adjacent to the quarry. Although known barriers have been recently 
removed, the effects of encroachment by quarry activities on critical habitat within the action area 
are not fully understood. Activities at the quarry can lead to elevated turbidity in the stream during 
high flow events. Santa Barbara Channelkeeper (2008) documented extremely high turbidity in the 
creek just downstream of the quarry during rain events, contrasting with low to moderate turbidity 
upstream of the quarry. 

2.4 Effects of the Action 

Under the ESA, "effects of the action" means the direct and indirect effects of an action on the 
species or critical habitat, together with the effects of other activities that are interrelated or 
interdependent with that action, that will be added to the environmental baseline (50 CFR §402.02). 
Indirect effects are those that are caused by the proposed action and are later in time, but still are 
reasonably certain to occur. The expected effects of the action on endangered steelhead and 
designated critical habitat for this species are described as follows. 

2.4.1 Alteration of Aquatic Habitat. - Dewatering the immediate work area is expected to 
temporarily disrupt steelhead behavior patterns (i.e., rearing, migrating), cause temporary loss of 
aquatic habitat, as well as loss of invertebrate forage for steelhead within the dewatered work area. 
About 900-linear feet of North Fork Matilija Creek will be dewatered two times for up to six 
months (for each dewatering event) during the dry season (May 15 through October 31) to allow 
construction work to proceed in dry conditions. 

Dewatering will temporarily preclude the action area from serving as a freshwater rearing site and a 
freshwater migration corridor for endangered steelhead. The ability of juvenile steelhead to migrate 
upstream and downstream through the action area will be hindered for several months each season 
while the diversion is in place. Downstream migration of juvenile steelhead from reaches upstream 
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of the action area is not expected to be significantly affected by the diversion because downstream 
migrants would be captured and relocated to suitable habitat upstream. Adult steelhead are not 
expected in the river and, therefore, are not likely to be affected by construction activities. 

Aquatic macroinvertebrate forage will be temporarily reduced or eliminated within the action area 
as a result of isolating the workspace from flowing water. Aquatic insects provide a source of food 
for instream fish populations, and may represent a substantial portion of food items consumed by 
juvenile steelhead. Effects to aquatic macroinvertebrates resulting from stream flow diversions and 
dewatering will be temporary because construction activities will be temporary, and rapid 
recolonization (about one to two months) of the restored channel area by macroinvertebrates is 
expected following re-watering (Cushman 1985; Thomas 1985; Harvey 1986). In addition, the 
effect of macroinvertebrate loss on juvenile steelhead is expected to be negligible because food 
from upstream sources would be available downstream of the dewatered area via drift. Based on 
the foregoing, the temporary loss of aquatic macroinvertebrates as a result of dewatering activities 
is not expected to adversely affect steelhead. 

Ultimately, the loss of aquatic habitat associated with dewatering, and the impedance of migration 
through the action area will be temporary and is not expected to result in lethal effects, as relocated 
steelhead will be able to use all aquatic habitat upstream of the dewatered portion of the creek, 
which appears to be of similar quality as the reach subject to dewatering (J.Ogawa, NMFS, 2012, 
personal observation). Connectivity between the upstream and downstream stream reaches will be 
restored after the water diversion is removed and river flows are returned to the dewatered area, and 
no long-term diminishment will result from the proposed action in the physical capacity of the 
habitat to serve the intended functional role for steelhead. Overall, effects to steelhead and 
designated critical habitat for this species from water diversion are expected to be non-lethal and 
temporary. In order to compensate the species for the loss of service owed to dewatering the creek, 
Caltrans has proposed to install added instream cover in two locations within the action area (i.e., 
rootwads, Jogs) that will be accessible to the species year around following the completion of the 
proposed action. 

2.4.2 Capture and Relocation of Steclbead. - Protocols are proposed to reduce the likelihood of 
harm and mortality to juvenile steelhead within the area to be dewatered each season. Prior to the 
actual diversion of surface water, the entire work area will be surveyed for steelhead; observed 
steelhead will be captured, then relocated to a pre-determined location with suitable habitat. All 
proposed water diversion plans will require a qualified fisheries biologist be onsite to monitor 
installation and removal efforts, and accumulation of juvenile steelhead at the upstream end of the 
diversion. Upon completion of the proposed action and construction activities, barriers to surface 
flow shall be removed and living space for juvenile will return to the dewatered action area. 
Ultimately, steelhead relocation efforts are expected to significantly minimize impacts to juvenile 
steelhcad from areas where they would have probably experienced a high rate of injury or mortality. 

Capture activities necessitates finding suitable relocation habitat. However, the description of the 
proposed action does not include Caltrans' criteria for judging suitable habitat. To ensure the safe 
capture and timely relocation of steelhead, a minimum of two fisheries biologist should be onsite 
during relocation activities. Ideally, sites selected for relocating juvenile steelhead should have 
ample habitat. In addition, Caltrans' proposed action does not identify the number of biologists to 
be used during dewatering, specific qualifications and expertise of the biologists, and whether the 

16 



biologists would be empowered to halt construction activities for the benefit of reducing harm or · 
mortality of steelhead. Lastly, the proposed action does not include a provision to notify NMFS of 
the number of steelhead that may be harmed or injured as a result of the construction activities 
including the dewatering. This effects assessment assumes that Caltrans will implement the 
necessary precautionary measures to ensure potential effects to juvenile steelhead are minimized 
during relocation efforts. 

Based on a known fish distribution provided by TRP A (2009 and 2010) and Swift and Mulder 
(2008) and habitat conditions in the action area, NMFS expects no more than 500 juvenile steelhead 
will need to be relocated from the dewatered area each construction season (no more than 1000 
juveniles over 2 seasons). Because downstream migration through the project area is not possible 
for the duration of project construction, and juvenile steelhead may accumulate above the upstream 
block net, NMFS anticipates that 50 or·fewer juveniles at the upstream side of the block net will 
need to be captured and then relocated upstream (no more than 100 juveniles over 2 seasons). 
Thus, NMFS anticipates that approximately 550 juvenile steelhead (500 dewatered area/50 
upstream block net) will need to be relocated throughout the duration of project activities (no more 
than 1000 dewatered area/100 upstream block net). NMFS expects that 11 juvenile steelhead may 
be injured or killed as a result of the proposed action each construction season (no more than 22 
juveniles over two construction seasons). This estimated mortality is based on reported rates of 
mortality experienced during a recent emergency action at Wheeler Springs. 

2.4.3 Disturbance to the Streambed. -Although manipulation and disturbance of the streambed 
can create long-term impediments to steelhead migration or alter juvenile rearing conditions, 
aspects of the proposed action reduce the likelihood of these conditions. The widened stream 
channel and proposed boulder-step structures arc expected to improve steelhead rearing and 
migratory characteristics at flows greater than the two-year storm event by reducing velocities and 
providing resting areas for steelhead. The existing steelhead-passage and juvenile rearing 
conditions that occur at the two-year event are expected to remain the same. Notwithstanding these 
aspects of the proposed action, there is potential risk that the pool habitat within the action area 
partially fills with sediment or the new structures could experience shifts in elevation; some level of 
aggradation or scour could impact steelhead passage and rearing conditions. Additionally, 
subsurface flows may result if the structures are not properly installed, as was observed at the 
Caltrans' Santa Paula Creek Rock Weir Fish Passage Project (J. Ogawa, NMFS, 2012, personal 
observation). In the event of subsurface flows, impacts to steelhead could result in stranding or 
hinder passage opportunities. Potential impacts associated with construction of the structures could 
be avoided if a qualified engineer oversees installation of the boulder-step structures. Ideally, the 
final design plans should be verified by NMFS prior to construction. Caltrans proposes to 
implement a monitoring and maintenance plan which includes the following: ( 1) implementation 
monitoring following construction to verify the structures were built as designed; and (2) 
effectiveness monitoring to identify and remedy potential sediment related effects, and remedy any 
catastrophic failure of the boulder-step structures. However, monitoring protocol and methodology 
have not been finalized and a maintenance plan has not been established which addresses effects to 
designated critical habitat that may occur prior to catastrophic failure. Overall, NMFS does not 
expect the proposed action to cause a reduction in the conservation value of designated critical 
habitat for endangered steelhead. This is expected to be verified through Caltrans' monitoring and 
maintenance plan. 
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2.4.4 Alteration of Water Quality. -NMFS does not expect acute or chronic effects on aquatic 
habitat or steelhead in North Fork Matilija Creek because increases in sedimentation and turbidity 
levels resulting from construction activities are expected to be minimal and temporary (i.e. , a few 
hours during dewatering, and a few hours after rewatering to about one day during the first storm). 
A majority of the research regarding turbidity and sedimentation effects on fish was carried out in a 
laboratory setting with turbidity levels significantly higher than those expected to result from 
project activities. In addition, use of BMPs and sediment control devices (e.g., jute-netting, straw­
fiber rolls, silt-fencing, hay bales, and settling basins) would be expected to minimize the effects of 
sedimentation and turbidity on water quality. After the first season of construction, the widened 
stream channel will be covered with geotextile fabric and layered with light and four-ton RSP to 
minimize erosion and runoff during rain events. The success of these measures has been 
documented during other similar projects (M. Larson, CDFG, 2012, personal communication), 
though the efficacy of the proposed measures should be verified in the field at the time of the 
proposed action. NMFS expects that the disturbance within the stream channel will not result in 
any long-term, incremental increases in sedimentation within the creek. 

Caltrans proposes precautionary measures to reduce the likelihood that onsite effects would extend 
downstream; dcwatering the work area is expected to greatly advance this objective. However, the 
operation of heavy equipment is of concern because the proposed action does not appear to include 
procedures to guard against the minor accidental release of petroleum products into the dewatered 
channel bed or flowing water, increasing the risk of harm and death for steelhead. Overall, the 
precautionary measures included in the proposed action are expected to be reasonably effective for 
ensuring that the value of aquatic habitat for steelhead will not be appreciably reduced in the action 
area beyond the temporary effects noted here. 

2.4.5 Disturbance to Streamside Vegetation. - Riparian vegetation provides numerous functional 
values to fish that may benefit migrating, rearing, or spawning steelhead. Riparian vegetation 
enhances stream habitat by providing shade, cover, and shelter for stream fish in the form of 
overhanging branches, large-woody debris such as rootwads, undercut banks, and scour pools 
(Wesche et al. 1987; Platts 1991; Wang et al. 1997; Bilby and Bisson 1998; Naiman et al. 2000). 
Riparian zones enhance water quality by reducing the input of fine sediments and pollutants into 
streams (Karr and Schlosser 1978; Lowrance et al. 1985). Riparian vegetation also provides a 
source of drift forage for juvenile steelhead (Wesche et al. 1987). 

The proposed action has the potential to temporarily affect these elements of aquatic habitat within 
the action area of North Fork Matilija Creek due to a discrete loss of shade and cover currently 
present along the active channel. Indirect effects associated with the removal of riparian vegetation 
can result in increased water temperatures (Mitchell 1999; Opperman and Merenlender 2004) and 
decreased water quality (Lowrance et al. 1985; Welsch 1991) attributable to a loss of shade and 
cover over the active channel. However, the loss of vegetation as a result of the proposed action is 
expected to be temporary, because native riparian vegetation will be replanted throughout the 
disturbed areas to minimize impacts from project construction, including the section of stream bank 
previously covered by RSP. Immediate shade and cover will be provided for six of eight pools 
within the action area by 48-inch box western sycamore. The streambank sections between 
boulder-step structures will be planted with cuttings and seeded with native vegetation. Based on 
NMFS' experience observing the response of riparian vegetation to human-made disturbances (J. 
Ogawa, NMFS 2015, personal observation), the riparian zone is expected to recover from the 
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project one to two years following the completion of construction. Overall, the amount of riparian 
vegetation affected by the proposed action is not expected to diminish the overall functional value 
of the migratory corridor and freshwater rearing sites within the action area. However, Cal trans has 
not proposed a vegetation monitoring plan to verify the success of the proposed plantings over time. 

2.5 Cumulative Effects 

"Cumulative effects" are those effects of future state or private activities, not involving Federal 
activities, that are reasonably certain to occur within the action area of the Federal action subject to 
consultation (50 CFR 402.02). Future Federal actions that are unrelated to the proposed action are 
not considered in this section because they require separate consultation pursuant to section 7 of the 
ESA. 

NMFS is generally familiar with activities occurring in the action area, and at this time is unaware 
of such actions that would be reasonably certain to occur. Consequently, NMFS believes no 
cumulative effects are likely, beyond the continuing effects of present land uses as described in the 
Environmental Baseline (Section 2.3). 

2.6 Integration and Synthesis 

The Integration and Synthesis section is the final step in our assessment of the risk posed to species 
and critical habitat as a result of implementing the proposed action. In this section, we add the 
effects of the action (Section 2.4) to the environmental baseline (Section 2.3) and the cumulative 
effects (Section 2.5), taking into account the status of the species and critical habitat (Section 2.2), 
to formulate the agency's biological opinion as to whether the proposed action is likely to: ( 1) 
appreciably reduce the likelihood of both the survival and recovery of a listed species in the wild by 
reducing its numbers, reproduction, or distribution; or (2) reduce the value of designated or 
proposed critical habitat for the conservation of the species. 

Juvenile steelhead are expected to be present in the action area during the time the proposed action 
will be implemented and, therefore, subject to direct and indirect effects associated with aspects of 
the proposed action. The main risk to individual steelhead involves effec~s due to capture and 
relocation. The adverse effects include potential injury or mortality during the process of capture 
and relocation during dewatering activities, but precautions are in place to minimize, if not 
eliminate, the risk of injury and mortality, and adjacent instream habitats are expected to suitably 
harbor the relocated steelhead. Because the habitat alteration due to the dewatering is short lived 
and localized, the proposed action is not expected to result in adverse modification to designated 
critical habitat. 

Based on the steelhead surveys described in the environmental baseline section (2.3.2), NMFS 
concludes non-lethal take of no more than 550 juvenile steelhead that may be captured and 
relocated as a result of dewatering within the action area during each construction season (no more 
than 1100 individuals over two construction seasons), with a potential lethal take of no more than 
11 out of the 550 (total 22 of the 1100 individuals), thus the risk of mortality is low. Any juvenile 
steelhead present in the action area likely make up a small proportion of the SCC DPS of steelhead. 
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Overall, the impacts to critical habitat are expected to be temporary and not translate into a 
reduction in the functional value of the habitat in the long term. The replanted areas are expected to 
create a functional riparian zone that provides cover and shelter for steelhead within the action area 
of North Fork Matilija Creek. The impacts from disturbing the streambed are not expected to 
adversely affect the quality or quantity of aquatic habitat; rather, the proposed action is expected to 
provide overwintering habitat for juvenile steelhead and resting areas for migrating adult steelhead 
within the localized area. Improved rearing habitat and passage conditions are expected to favor the 
viability of the endangered SCC DPS of steelhead and avoids reducing the value of critical habitat 
for the species within the action area of North Fork Matilija Creek. 

2. 7 Conclusion 

After reviewing and analyzing the current status of the listed species and critical habitat, the 
environmental baseline within the action area, the effects of the proposed action, any effects of 
interrelated and interdependent activities, and cumulative effects, it is NMFS' biological opinion 
that the proposed action is not likely to jeopardize the continued existence of the endangered sec 
DPS of steelhead or destroy or.adversely modify its designated critical habitat. 

2.8 Incidental Take Statement 

Section 9 of the ESA and Federal regulations pursuant to section 4(d) of the ESA prohibit the take 
of endangered and threatened species, respectively, without a special exemption. "Take" is defined 
as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt to engage 
in any such conduct. "Harm" is further defined by regulation to include significant habitat 
modification or degradation that actually kills or injures fish or wildlife by significantly impairing 
essential behavioral patterns, including breeding, spawning, rearing, migrating, feeding, or 
sheltering (50 CFR 222. l 02). "Incidental take" is defined by regulation as takings that result from, 
but are not the purpose of, carrying out an otherwise lawful activity conducted by the Federal 
agency or applicant (50 CFR 402.02). Section 7(b)(4) and Section 7(o)(2) provide that a taking that 
is incidental to an otherwise lawful agency action is not considered to be prohibited taking under 
the ESA if that action is performed in compliance with the terms and conditions of this incidental 
take statement. 

2.8.1 Amount or Extent of Take 

Based on steelhead surveys within and in the vicinity of the action area, and the depth, size, and 
amount of instream cover within the action area, the biological opinion anticipates the following 
amount of incidental take: All steelhead in the action area, expected to be no more than 550 
juveniles that are captured or harassed during project activities each construction season (no more 
than 1100 juveniles over two seasons). No more than 11 juvenile steelhead are expected to be 
injured or killed as a result of dewatering the action area and relocating the species each 
construction season (total 22 juvenile steelhead). Based on NMFS' general familiarity of steelhead 
abundance in southern California, and Ventura County streams in particular, the anticipated number 
of juvenile steelhead that may be injured or killed as a result of the proposed action is likely to 
represent a small fraction of the overall watershed-specific populations and the entire SCC DPS of 
endangered steelhead. Therefore, the effects of the relocation on steelhead over the entirety of the 
two seasons are not expected to give rise to population-level effects. No other incidental take is 

20 



anticipated as a result of the proposed action. The accompanying biological opinion does not 
anticipate any form of take that is not incidental to the proposed action. 

2.8.2 Effect of the Take 

In the biological opinion, NMFS determined that the amount or extent of anticipated take, coupled 
with other effects of the proposed action, is not likely to result in jeopardy to the species. 

2.8.3 Reasonable and Prudent Measures 

"Reasonable and prudent measures" are nondiscretionary measures that are necessary or appropriate 
to minimize the impact of the amount or extent of incidental take (50 CFR 402.02). NMFS believes 
following reasonable and prudent measures are necessary and appropriate to minimize and monitor 
incidental take of steelhead. The results of the effect analysis provide the basis for the following 
reasonable and prudent measures: 

1. A void and minimize harm and mortality of steelhead during the relocation activities. 

2. A void and minimize impacts to steelhead and designated critical habitat from construction 
activities. 

3. Minimize the amount and extent of temporary and permanent changes in the quality and 
quantity of riparian and instream habitat for steelhead. 

2.8.4 Terms and Conditions 

The terms and conditions described below are non-discretionary, and Caltrans or any applicant must 
comply with the terms and conditions, which implement the reasonable and prudent measures (50 
CFR §402.14). Cal trans or any applicant has a continuing duty to monitor the impacts of incidental 
take and must report the progress of the action and its impact on the species as specified in this 
incidental take statement (50 CFR §402.14). If the entity to whom a term and condition is directed 
does not comply with the following terms and conditions, protective coverage for the proposed 
action may lapse. 

1. The following terms and conditions implement reasonable and prudent measure 1: 

A. Caltrans shall retain at least two biologists with expertise in the areas of resident or 
anadromous salmonid biology and ecology, fish/habitat relationships, biological monitoring, 
and handling, collecting, and retaining salmonid species. The names and credentials of the 
biologists should be sent to NMFS (Jay Ogawa, NMFS, 501 W. Ocean Blvd., Suite 4200, 
Long Beach, California 90802-4213) for review and potential approval 15 days prior to the 
start of dewatering activities. 

B. Caltrans' biologists shall identify and evaluate the suitability of upstream steelhead 
relocation habitat(s) prior to undertaking the dewatering activities that are required to isolate 
the work area from flowing water. The biologists shall evaluate potential relocation sites 
based on attributes such as adequate water quality (a minimum dissolved oxygen level of 5 
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mg/Land suitable water temperature), cover (instream and over-hanging vegetation or 
woody debris), and living space. Multiple relocation habitats may be necessary to prevent 
overcrowding of a single habitat depending on the number of steelhead captured, current 
number of steelhead already occupying the relocation habitat( s ), and the size of the 
receiving habitat(s). 

C. Caltrans' biologists shall provide a written steelhead-relocation report to NMFS within 30 
working days following completion of construction each season. The report shall include 1) 
the number and size of all steelhead relocated during the proposed action; 2) the date and 
time of the collection and relocation; 3) a description of any problem encountered during the 
project or when implementing terms and conditions; and 4) any effect of the proposed action 
on steelhead that was not previously considered. The report shall be sent to Jay Ogawa, 
NMFS, 501 W. Ocean Blvd., Suite 4200, Long Beach, California 90802-4213. 

D. Caltrans' biologists shall contact NMFS (Jay Ogawa, 562-980-4061 ) immediately if one or 
more steelhead arc found dead or injured. The purpose of the contact shall be to review the 
activities resulting in take and to determine if additional protective measures are required. 
All steelhead mortalities shall be retained, frozen as soon as practical, and placed in an 
appropriate-sized sealable bag that is labeled with the date and location of the collection and 
fork length and weight of the specimen(s). Frozen samples shall be retained by the biologist 
until additional instructions are provided by NMFS. Subsequent notification must also be 
made in writing to Jay Ogawa, NMFS, 501 W. Ocean Blvd., Suite 4200, Long Beach, 
California 90802-4213 within five days of noting dead or injured steelhead. The written 
notification shall include 1) the date, time, and location of the carcass or injured specimen; 
2) a color photograph of the steelhcad; 3) cause of injury or death; and 4) name and 
affiliation of the person whom found the specimen. 

2. The following terms and conditions implements reasonable and prudent measure 2: 

A. Caltrans' biologists shall monitor all construction activities, instream habitat, and 
performance of sediment-control devices for the purpose of identifying and reconciling any 
condition that could adversely affect steelhead or their habitat. The biologists shall be 
empowered to halt work activity and to recommend measures for avoiding adverse effects to 
steelhead and their habitat. The biologists shall immediately contact NMFS (Jay Ogawa, 
562-980-4061) upon making a determination that unforeseen effects have occurred, which 
could have an adverse effect on steelhead or aquatic habitat not previously considered. 
Cal trans shall provide the results of the implementation monitoring within 30 working days 
following completion of the proposed action to ensure the structures were built as designed. 
Results shall be sent to Jay Ogawa, NMFS, 501 W. Ocean Blvd., Suite 4200, Long Beach, 
California 90802-4213 

B. Erosion control or sediment-detention devices (e.g. , settling tank) shall be installed prior to 
the time of construction activities and incorporated into Caltrans' maintenance activities. 
These devices shall be in place throughout the entirety of the proposed action as necessary, 
including the wet season, for the purpose of minimizing sediment and sediment-water slurry 
input to flowing water. Sediment collected in the devices shall be disposed off-site and not 
allowed to enter the creek channel. 
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C. Heavy equipment shall be positioned away from the creek channel at the end of each 
workday. When feasible the use of heavy equipment shall be performed from upland areas 
or the roadway. Each day prior to being deployed into the creek channel, all heavy 
equipment shall be checked for leaks of oil, gas, hydraulic fluid and any other pollutant 
which could impact water quality and instream habitat. Such leaks shall be controlled for 
the purpose of avoiding introducing contaminates to surface water or the creek channel. 

D. Caltrans shall provide the final design plans and notify NMFS when the proposed action 
will take place 14 days prior to the beginning of construction so NMFS, at its, discretion 
may periodically observe project construction and other activities. These observations may 
help in devising ways to reduce adverse impacts to steelhead and their habitat for this 
project and for future projects of similar nature. Plans shall be sent to Jay Ogawa, NMFS, 
501 W. Ocean Blvd., Suite 4200, Long Beach, California 90802-4213. 

3. The following terms and conditions implements reasonable and prudent measure 3: 

A. Cal trans shall provide a revegetation report that is to include a description of the locations 
seeded or planted, the area revegetated, proposed methods to monitor and maintain the 
revegetated area, criteria used to determine the success of the plantings, and pre- and post­
planting color photographs of the revegetated area. The revegetation report shall be sent to 
Jay Ogawa, NMFS, 501 W. Ocean Blvd., Suite 4200, Long Beach, California 90802-4213, 
within 30 calendar days following completion of the proposed action. 

B. Cal trans shall provide the results of the vegetation monitoring within 30 calendar days 
following completion of each annual site inspection for the five years following completion 
of the project as described in the BA. The five reports shall include color photographs taken 
of the project area during each inspection and before implementation of the proposed action. 
The vegetation monitoring results shall be sent to Jay Ogawa, NMFS, 501 W. Ocean Blvd., 
Suite 4200, Long Beach, California 90802-4213. 

C. Caltrans shall implement a monitoring plan to identify sediment/deposition related effects 
within instream habitats in the action area and remedy the identified effects on endangered 
steelhead and designated critical habitat for this species through maintenance. The plan 
shall include: (1) a description of project objectives; (2) the locations within the action area 
to monitor for changes in stream-bed morphology; (3) the methods and protocols utilized to 
quantify sediment-related effects; ( 4) a schedule that specifies time of implementation and 
sampling events; (5) the action taken to resolve sediment related effects; (6) the type and 
magnitude of material requiring removal and methods of removal; (7) the schedule for 
addressing the identified effects within 30 days of detection; and (8) schedule for providing 
reports. Caltrans shall submit a summary report describing the results of any maintenance 
task performed. The plan shall be prepared by a qualified geomorphologist with prior 
experience performing similar sediment transport/deposition studies. Prior to implementing 
the plan, Caltrans shall submit the plan to Jay Ogawa, NMFS, 501 W. Ocean Blvd., Suite 
4200, Long Beach California 90802 for review and must receive NMFS written agreement 
before the proposed action is implemented. 
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D. Caltrans shall implement a monitoring and maintenance plan within the action area to 
validate the post-construction performance of the soil-nail wall and boulder-step structures 
and remedy project effects on endangered steelhead and designated critical habitat for this 
species through maintenance. The plan shall ensure long-term maintenance of the project 
and include a clearly identified schedule that requires timely monitoring and inspection of 
the soil nail wall, boulder-step structures, and steelhead habitat conditions within the action 
area. The plan shall include: (1) the protocol used to monitor and measure effectiveness of 
the project; (2) a description of the methodology used to quantify instream habitat 
characteristics of the stream reach, including channel cross sections within the action area as 
related to structural performance of the project; (3) the methodology used to assess the 
effects of the project on steelhead and designated critical habitat for this species; (4) 
identification of structural and instream habitat conditions that require maintenance prior to 
catastrophic failure of the boulder-step structures; and (5) the schedule for field studies and 
inspection of the structures during wet and dry season, with frequency in effort increasing 
during the rainy season (e.g., adult and juvenile migration periods). The plan shall clearly 
define the type of maintenance required and methods of repair needed to address 
preventable issues that may lead to structural catastrophic failure of the project or hinder 
adult and juvenile steelhead passage. Prior to implementing the plan, Caltrans shall submit 
the plan to Jay Ogawa, NMFS, 501 W. Ocean Blvd., Suite 4200, Long Beach California 
90802 for review and must receive NMFS written agreement before the proposed action is 
implemented. 

2.9 Conservation Recommendations 

Section 7(a)(l) of the ESA directs Federal agencies to use their authorities to further the purposes of 
the ESA by carrying out conservation programs for the benefit of the threatened ·and endangered 
species. Specifically, conservation recommendations are suggestions regarding discretionary 
measures to minimize or avoid adverse effects of a proposed action on listed species or critical 
habitat or regarding the development of information (50 CFR §402.02). 

NMFS has no conservation recommendation related to the proposed action considered in this 
biological opinion. 

2.10 Reinitiation of Consultation 

This concludes formal consultation for Cal trans. As 50 CFR §402.16 states, re-initiation of formal 
consultation is required where discretionary Federal agency involvement or control over the action 
has been retained or is authorized by law and if: (1) the amount or extent of incidental taking 
specified in the incidental take statement is exceeded, (2) new information reveals effects of the 
agency action that may affect listed species or critical habitat in a manner or to an extent not 
considered in this opinion, (3) the agency action is subsequently modified in a manner that causes 
an effect to the listed species or critical habitat that was not considered in this opinion, or ( 4) a new 
species is listed or critical habitat designated that may be affected by the action. 
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5. DATA QUALITY ACT DOCUMENTATION AND PRE-DISSEMINATION REVIEW 

The Data Quality Act (DQA) specifies three components contributing to the quality of a document. 
They are utility, integrity, and objectivity. This section of the opinion addresses these DQA 
components, documents compliance with the DQA, and certifies that this opinion has undergone 
pre-dissemination review. 

5.1 Utility 

Uti lity principally refers to ensuring that the information contained in this consultation is helpful, 
serviceable, and beneficial to the intended users. The intended user of this opinion is Cal trans. 
Other interested users could include the California Department of Fish and Wildlife and U.S. Fish 
and Wildlife Service. Individual copies of this opinion were provided to Cal trans. This opinion will 
be posted on the Public Consultation Tracking System web site (https://pcts.nmfs.noaa.gov/pcts­
w:eb/homepage.pcts). The format and naming adheres to conventional standards for style. 

5.2 Integrity 

This consultation was completed on a computer system managed by NMFS in accordance with 
relevant information technology security policies and standards set out in Appendix III, 'Security of 
Automated Information Resources,' Office of Management and Budget Circular A-130; the 
Computer Security Act; and the Government Information Security Reform Act. 

5.3 Objectivity 

Information Product Category: Natural Resource Plan 

Standards: This consultation and supporting documents are clear, concise, complete, and unbiased; 
and were developed using commonly accepted scientific research methods. They adhere to 
published standards including the NMFS ESA Consultation Handbook, ESA regulations, 50 CFR 
402.01 et seq., and the MSA implementing regulations regarding EFH, 50 CFR 600. 

Best Available Inf ormation: This consultation and supporting documents use the best available 
information, as referenced in the References section. The analyses in this opinion contain more 
background on information sources and quality. 

Ref erencing: All supporting materials, information, data and analyses are properly referenced, 
consistent with standard scientific referencing style. 

Review Process: This consultation was drafted by NMFS staff with training in ESA, and reviewed 
in accordance with West Coast Region ESA quality control and assurance processes 
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Los Angeles Regional Water Quality Control Board 

Mr. Peter Champion 
Cal ifornia Department of Transportation 
100 S. Main Street 
Los Angeles, CA 90012 

VIA CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
No. 7007 2560 0001 7889 6743 

WATER QUALITY CERTIFICATION FOR PROPOSED VEN-33 SOIL NAIL WALL 
PROJECT (Corps' Project No. 2012-000348-TS), NORTH FORK MATILIJA CREEK, 
OJAI, VENTURA COUNTY (File No. 12-032) 

Dear Mr. Champion: 

Board staff has reviewed your request on behalf of California Department of Transportation 
(Applicant) for a Clean Water Act Section 401 Water Quality Certification for the above­
referenced project. Your application was deemed complete on April 19, 2013. 

I hereby issue an order certifying that any discharge from the referenced project wi ll comply with 
the applicable provisions of sections 301 (Effluent Limitations), 302 (Water Quality Related 
Effluent Limitations), 303 (Water Quality Standards and Implementation Plans), 306 (National 
Standards of Performance), and 307 (Toxic and Pretreatment Effluent Standards) of the Clean 
Water Act, and with other applicable requirements of State law. This discharge is also regulated 
under State Water Resources Control Board Order No. 2003 - 0017 - DWQ, "General Waste 
Discharge Requirements for Dredge and Fi ll Discharges that have received State Water Quality 
Certification" which requires compliance with all conditions of this Water Quality Certification. 

Please read this entire document carefully. The Applicant shall be liable civilly for any 
violations of this Certification in accordance with the California Water Code. This Certification 
does not eliminate the Applicant's responsibility to comply with any other applicable laws, 
requirements and/or permits. 

Should you have questions concerning this Certification action, please contact Valerie Carrillo, 
P.O., Lead, Section 401 Program, at (213) 576-6759. 

IY'4 -:t;, "l-<:>' 3 
Date 

California Environmental Protection Agency 

~J Recycled Paper 
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Peter Champion 
California Depa11ment of Transportation 
100 S. Main Street 
Los Angeles, CA 90012 

Bill Orme (via electronic copy) 
State Water Resources Control Board 
Division of Water Quality 
P.O. Box 944213 
Sacramento, CA 94244-2 130 

Jamie Jackson (via electronic copy) 
California Department of Fish and Game 
Streambed Al teration Team 
4949 View Ridge Avenue 
San Diego, CA 92 123 

Theresa Stevens (via electronic copy) 
U.S. Army Corps of Engineers 
Regulatory Branch, Ventura Field Office 
2 15 1 Alessandro Drive, Suite 255 
Ventura, CA 9300 1 

Brian Trautwein (via electronic copy) 
Environmenta l Defense Center 
906 Garden Street 
Santa Barbara, CA 93 101 

Jessie Altstatt 
Santa Barbara Cham1el Keeper 
714 Bond Street 
Santa Barbara, CA 93 103 

Paul Amato (via e lectronic copy) 
U.S . Environmental Protection Agency, Region 9 
75 Havvthorne Street 
San Francisco, CA 94 105 



1. Applicant: 

2. Applicant's Agent: 

3. Project Name: 

4. Project Location: 

5. Type of Project: 

6. Project Purpose: 

7. Project Description: 

ATTACHMENT A 

Project Information 
File No. 12-032 

California Department of Transportation 
100 S. Main Street 
Los Angeles, CA 900 12 

Phone: (213)897-8492 

Mr. Peter Champion 
Californ ia Department of Transportation 
100 S. Main Street 
Los Angeles, CA 900 12 

Phone : (213) 897-0702 

VEN-33 Soi l Nai l Wall Project 

Ojai, Ventura County 

Latitude 

34.4870 
34.4879 
34.4875 
34.4876 
34.4885 
34.4888 
34.4888 
34.4882 

Soil Nail Wall Construction 

Longitude 

119.3047 
119.3046 
119.3053 
119.3052 
119.3055 
119.3055 
11 9.3054 
119.3052 

The purpose of the project is to a lleviate undermining and possible 
fa ilure of the existing grouted rock slope protection along State 
Route 33 (SR-33) at Post Mile 15.7-15.8 . Currently, segments of 
the slope below the road have been scoured and pose a safety 
hazard along SR-33. 

The proposed project is located in Ventura County on State Route 
33 at Post mile 15.7 to 15.8. Caltrans proposes to remove, in stages, 
existing grouted rock slope protection and bu ild an approximately 
500 foot long soil-na il wal l in its place. An excavator with a breaker 
attachment will be used to break up the ex isting grouted rock slope 
protection (RSP) from the roadway, creating a bench that equipment 

l or 8 



ATTACHMENT A 

Project Information 
File No. 12-032 

can be lowered into, in order to begin construction of the wall. 

The wall will then be constructed from the top down until reaching 
bed rock, and will consist of soil nails (steel bars) drill ed 
horizontally into the ground approximately fi ve feet apart and then 
grouted into place. A wall face wil l then be constructed with steel 
mesh and concrete. The wall will be tied into the existing RSP on 
each end by 1: 1 sloped grouted 2-4 ton RSP that will prevent stream 
flows from flanking the wall. The proposed wall will range in 
height from 20 to 30 feet ta ll dependent upon the depth of bedrock 
and height of existing roadway. 

Because the proposed action wil l replace the existing RSP with a 
verti cal wall , the stream channel is expected to have a widened 
configuration throughout much of the action area, relative to 
exist ing conditions, fo llowing completion. The widened streambed 
will be restored to a more natural condition that matches upstream 
and downstream habitat in orth Fork Matilija Creek. 

Natural material will be placed in the stream channel to create the 
10 boulder-step structures and streambank sections between the 
structures. The step structures, composed o[ 4-ton to 6-ton boulders 
will be installed along the length of the soil-nail wall and tie into 
the existing natural step structures within the reach. Boulders of 4-
tons or greater will not be removed, but incorporated into the des ign 
with oversight by the on-site engineer. Boulder-step structures wi ll 
be installed at specific elevations to ensure stabi li ty, and individual 
boulders will be cabled allowing for natural settl ing. To prevent 
water seepage through the structures, void fil ler that consists of 
approximately 30 percent clay will be used to serve as a 
semipermeable layer until fine-sediment deposits seal the boulder­
step structures. 

Streambank sections between the boulder step structures will be 
compacted to 85 percent and planted with native vegetation. All 
material used to fi ll voids and backfi ll excavated portions of the 
stream channel will be compacted and scaled. Work within the 
stream channel will occur above the 2-year fl ood level and boulders 
of 4 tons or greater will not be removed to minimize disturbance of 
the stream channel. 
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Creek Oows will be restored tlu·ough the main channel after 
construction is complete Shott-term increases in turbidity are 
anticipated approximately 350-[eet downstream or the end of the 
soil nai l wall during the re-watering of the stream cham1el and the 
initial rainstorms affecting areas of exposed soil within the work 
area. 

Two types of monitoring arc proposed to evaluate the effects of the 
constructed project and determine the need fo r adaptive changes to 
ensure the overa ll project objectives are met. 

1. Sediment accumulation , water depth in pool, pool width and 
length, structural damage, number of steelhead, and photo­
documentation are the monitoring parameters that wi ll be measured 
to ascertain the impacts to stcelhead habitat and the functionality of 
the step-pool system within the action area. 

2. Implementation monitoring wi ll provide baseli ne information 
before and immediately after project completion in order to 
determine if the project was constructed correctly and if mitigation 
measures were implemented. Photo-documentation of structure 
removal, structure installation, stream di version, and erosion control 
measures will be used as a tool for evaluating implementation. 
Effectiveness monitoring will provide an evaluation of vvhether the 
completed project is providing an increase of attraction flows 
during migration periods and accessib ility for fish. Field evaluation 
of the channel stability and the quality of ri parian habitat will occur 
tlu·ough photo-documentation and channel measurements. 

Photodocumentation of stream-Dow during periods of migration, 
area of accessible habitat, unfo reseen adverse effects, and structural 
integrity will also be used to evaluate effectiveness of the project. 
The frequency of monitoring may vary over ti me and may be 
scheduled relative to specific flow events. 

If there is catastrophic failure of one of the boulder step structures 
that results in a change in the step-pool geomorphology or if more 
than 30 percent of pools are fi lled with sediment reducing juveni le 
stec lhead rearing habitat, appropriate actions will be taken in the 
project area. 

Currently, there is a limited amount of riparian vegetation on the 

3 of 8 



8. Federal Agency/Permit: 

9. Other Required 
Regulatory Approvals: 

l 0. Califo rnia 
Environmental Quality 
Act Compliance: 

I I. Receiving Water: 

12. Designated Beneficial 
Uses: 

13. Impacted Waters of the 
United States: 

14. Dredge Volume: 

15. Related Projects 
Implemented/to be 

ATTACHMENT A 

Project Information 
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western bank due to the ex1st111g undermined RSP. With the 
installation of the proposed project, the streambank is expected to 
have an improved stream pro file and native ripa rian vegetation, and 
provide an overall improvement for fish. 

A water diversion system will be put into place prior to the 
initiation of construction activi ties; this will include a gravel bag 
coffer dam constructed across the channel directly downstream of 
the SR-33 Bridge No. 52-44. Then, a 36 inch diameter corrugated 
HDPE pipe wil l be placed along the toe of the existing undermined 
RSP for over 500 feet. Jn areas with steep drops, the pipe will be 
placed on gravel bag berms for support. 

The project will cover 0.5 acres, or 600 linear feet. Permanent 
impacts to vegetated streambed wi ll total 0.23 acres, or 500 linear 
feet. Temporary impacts to vegetated streambed wil l total 0.12 
acres, or 600 linear feet. The project is anticipated to begin in June 
20 13, last for approximately I 00 working days, and end in 
November 20 13. 

U.S. Army Corps of Engi neers 
NWP Nos. 14, 33 (Permit No. 2012-000348-TS) 

Cal ifornia Department of Fish and Game 
Streambed Alteration Agreement 

The proposed project is Categori cally Exempt from CEQA pursuant 
to the CEQA Guidelines, Section 15301 (Ex isting Facilities) . 

North Fork Matil ija Creek (Hydrologic Unit No. 403 .20) 

MUN, IND, PROC, AGR, GWR, REC-1 , REC-2, WARM, COLD, 
WILD, RARE, MIGR, SPWN, WET 

Non-wetland waters (streambed): 0.12 temporary and 0.23 
permanent acres (600 linear feet) 

None 

In 2008, the VEN-33 Wheeler Springs Emergency Wall Repair 
project by Caltrans involved rebui lding an approximately 150 foot 
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Implemented by the 
Applicant: 

16. Avoidance/ 
Minimization 
Activities: 

ATTACHMENT A 

Project Jnformation 
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long concrete retaining wa ll and repai ring approximately 250 feet of 
undermined concrete retaining wal l with shotcrete at North Fork 
Matilija Creek. The project involved a 500 foot long water 
diversion. 

Caltrans has participated in the planning process for the removal of 
Matilija Dam. 

The Applicant has proposed to implement several Best 
Management Practices, including, but not limited to, the following: 

• All app licable Best Management Practices for water quali ty shall 
be implemented to minimize affects to downstream areas. 

• Caltrans wi ll conduct pre-construction surveys done by a 
qualified botanist with experience in locating and identifying 
rare plants, prior to initiation of work. If any rare plants are 
located within the project footprint they will be re-located to a 
safe location as deemed by the botanist and in coordination with 
California Department of Fish and Game. 

• Caltrans will conduct pre-construction surveys following the 
appropriate protocols fo r locating and identifying southwestern 
wi llow flycatcher and least Bell's vireo done by a qualified 
ornithologist, approved by USFWS prio r to initiation of work. If 
any southwestern willow flycatchers or least Bel l's vi reo are 
found within 500 fee t of the construction, no work shall begin 
unt il the nesting has been completed and the birds have left the 
area or Caltrans has completed formal consultat ion. 

Caltrans will conduct weekly surveys of the adjacent riparian 
zone surrounding the project site fo r the duration of construction 
activities within the creek. These surveys wil l be done by a 
qua lified ornithologist with experience in locating and 
identifying least Bell's vireo and southwestern willow flycatcher. 
Should either of these species be located, work shal l be halted 
and USfWS will be notified. Work wi ll not resume until such 
time as it is determined that the birds have left the area or 
Caltrans has completed fo rmal consultation. 

• Exclusionary nets wi ll be setup to exclude Lish from the project 
site prior to installation of the water diversion. Any fish found 
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wi thin the project site will be moved upstream of the project site 
and released. All exclusionary and removal activities will be 
conducted by NOAA and USFWS approved ichthyologist with 
experience in identifying and handling tidewater goby and 
southern steelhead trout. 

• A Final Project Report '"'ill be submitted to USFWS, NOAA, 
CDFG, ACOE, and RWQCI3 once the project and all monitoring 
have been completed. 

• A Stream Restoration Plan will be developed by Caltrans in­
conjunction with a qualified hydraulics engineer to ensure that 
the morphology of the stream will not be affected in such a way 
as lo prevent fi sh migration and passage tlu·ough the project area. 

• Ground water seepage with in the project area will be 
containerized and taken offsi te to prevent sediments from 
entering the lagoon downstream 

• Caltrans wi ll conduct pre-construction surveys done by a 
qualified herpetologist with experience in locating and 
identify ing CRLF and approved by USFWS, prior to in itiation of 
work. If any CRLF are located within the project footp ri nt, they 
will be re-located to a sare location as deemed by the 
herpetologist in coord ination with lJSFWS. 

Caltrans will have a biological monitor 1vvi th experience in 
locating and identifying CRLF on-site at all times throughout the 
duration of construct ion activities in the ri parian zone. · 1f any 
CRLF are observed during construction work, all work \Viii halt 
until a permitted herpetologist can be present to help relocate any 
individuals found to a safe location. 

Caltrans will incorporate all applicable Avoidance and 
Minimization Measures as identifi ed in the Programmatic 
Biological Opinion issued by U.S. Fish and Wi ldlife Service to 
the Federal Highways Administration ( 1-8-02-f<-68) . 

• Pre-construction surveys done by an OAA appro\'ed, qua li Gcd 
ichthyologist with experience in locati ng and identify ing 
Southern steel head trout will be done prior to initiation of work. 
ff any Southern stee lhead trout are located, work will not 
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17. Proposed 
Compensatory 
Mitigation: 

18. Required 
Compensatory 
Mitigation: 
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commence until coordination with NOAA has occurred. 

• Caltrans will restore the creek to pre-construction conditions by 
replacing any boulders moved back to the ir original locations 
and blending the widened portion of the creek into the existing 
creek bed. This includes placing fi nes, gravel, rock, and bo ulders 
within the widened portion of the creek to simulate a natural 
stream environment as well as planting removed ri parian 
vegetation to provide shade for the creek. 

• A Water Diversion Plan shall be developed and implemented in 
consul tation with NOAA, CDFG, USFWS. ACOE, and 
RWQCB to divert water tlu·ough the project site to reduce 
turbidity and prevent sediments from enteri ng the lagoon 
downstream of the project site. 

• All work shall be conducted outside o f the upstream migration 
season fo r winter-run southern steelhead trout. Southern 
steelhead trout genera lly begin migrating upstream during 
November and continue migrating through winter ·generally ti ll 
the end of March. Work shall be conducted from June 1' 1, 
tlu·ough November 151

• 

In additin to the restoration of the creek as described in the project 
description, a rcvegetation plan, that includes native trees. shrubs 
and grasses, wil l be implemented fo llowing construction of the soil­
nail wall and boulder-step structures. Revegctation will include 
planting white alders, Western sycamores, and arroyo willows at 
ratios of 4: 1, 5: 1, and 14: 1. respecti vely. Rows of mulcfat will be 
planted at the top and toe of the rock-weir structures. Larger trees to 
be planted include 27 24-inch box Western sycamore and G 48-inch 
box Western sycamore trees will also be planted to provide 
immediate shade and cover. 

The Regional Board wil l require compensatory m1t1gation fo r all 
permanent impacts associated with the proposed project (0.23 acres) 
at a ratio of 2: 1 for a total of 0.46 acres. Mitiga tion shall consist of 
restoration wi th in the streambed and streambanks in the project 
vicinity. 
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Sec Attachment B, Conditions of Certifications, Additional 
Conditions fo r modifications and additions to the above proposed 
compensatory mitigation. 
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ST AND ARD CONDITIONS 

ATTACHMENT B 

Conditions of Certification 
File No. 12-032 

Pursuant to §3860 of Ti tle 23 of the Cal ifornia Code of Regulations (23 CCR), the fo llowing 
tlu·ee standard conditions shall apply to thi s project: 

1. This Certification action is subject to modification or revocation upon administrative or 
judicial review, including review and amendment pursuant to § 13330 of the Californ ia 
Water Code and Article 6 (commencing with 23 CCR §3867). 

2. This Certification action is not intended and shall not be construed to app ly to any activity 
involving a hydroelectric fac ility and requiring a Federal Energy Regulatory Commission 
(FERC) license or an amendment to a FERC license unless the pertinent Certification 
application was filed pursuant to 23 CCR Subsection 3855(b) and the application 
specifically identified that a FERC license or amendment to a FERC license for a 
hydroe lectric facility was being sought. 

3. Certification is conditioned upon total payment of any fee requ ired pursuant to 23 CCR 
Chapter 28 and owed by the Applicant. 

ADDITIONAL CONDITIONS 

Pursuant to 23 CCR §3859(a), the Applicant shall comply with the following additional 
conditions: 

1. The Applicant shall submit to this Regional Board copies of any other fi nal permits and 
agreements requi red fo r this project, including, but not limi ted to, the U.S. Anny Corps of 
Engineers' (ACOE) Section 404 Permit and the California Department or Fish and Game's 
(CDFG) Streambed Alteration Agreement. These documents shall be submitted prior to 
any discharge to w aters of the S tate. 

2. The Applicant shal l adhere to the most stringent conditions indicated with either this 
Certification, the CDFG's Streambed Alteration Agreement, or the ACOE Section 404 
Permit. 

3. The Applicant shall comply with all water quality objectives, prohibitions, and policies set 
forth in the Water Quality Control Plan, Los Angeles Region (199-1), as amended. 

4. The Avoidance/Minimization activities proposed by the Applicant as described 1n 
Attachment A, No. 16, are incorporated as additional condi tions herein. 

5. The Applicant and all contractors employed by the Applicant shall have copies of this 
Certification and all other regulato ry approvals for thi s project on site at all times and shall 
be familiar ·with all conditions set forth. 
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6. Fuel ing, lubrication, maintenance, operation, and storage of vehicles and equipment shall 
not result in a di scharge or a threatened di scharge to waters of the Stale. At no time shall the 
Applicant use any vehic le or equipment which leaks any substance that may impact water 
quality. Staging and storage areas for vehicles and equipment shall be located outside of 
waters of the State. 

7. All excavation, construction, or maintenance act1vn1es shall fo llow best management 
practices to minimize impacts to water quality and beneficial uses. Dust control activi ties 
shall be conducted in such a manner that will not produce downstream runoff 

8. o construction material, spoils, debris, or any other substances associated with this project 
that may adversely impact water quality standards, shall be located in a manner which may 
resu lt in a discharge or a threatened discharge to waters of the State. Designated spoi l and 
waste areas shall be visually marked prior to any excavation and/or construction activity, 
and storage of the materials shall be confined to these areas. 

9. All waste or dredged materia l removed shall be relocated to a legal point of disposal if 
app licable. A legal point of disposal is defined as one fo r which Waste Discharge 
Requirements have been established by a Californ ia Regional Water Qual ity Control Board, 
and is in full compliance therewith. Please contact the Land Disposal Unit at the Regional 
Board for further info rmation regarding the disposa l of so lid wastes. 

10. The Applicant shall implement all necessary control measures to prevent the degradation of 
water quality from the proposed project in order to maintain compliance with the Basin Plan. 
The discharge shall meet all effluent limi tations and toxic and effluent standards established 
to comply with the applicable water quali ty standards and other appropriate requirements, 
including the provisions of Sections 30 I, 302, 303, 306, and 307 of the Clean Water Act. 
This Certification does not authorize the discharge by the app licant for any other activi ty 
than specifical ly described in the 404 Permit. 

11. The discharge shall not: a) degrade surface water communities and populations including 
vertebrate, invertebrate, and plant species; b) promote the breed ing of mosquitoes, gnats, 
black flies. midges, or other pests; c) alter the color, create visual contrast with the natural 
appearance, nor cause aesthetically undesirable discoloration of the receiving waters; d) 
cause formation of sludge deposits; or e) adversely affect any designated beneficial uses. 

12. The Appl icant shall allow the Regional Board and its authorized representative en try to the 
premises, including all mitigation sites, to inspect and undertake any act ivity to determine 
compliance with this Certification, or as otherwise authorized by the California Water Code. 

13 . Application of pesticides must be supervised by a certified applicator and be in conformance 
with manufacturer's specifications for use. Compounds used must be appropriate to the 
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target species and habitat. All pesticides directed toward aquatic species must be approved 
by the Regional Board. Pesticide util ization shall be in accordance wi th State Water 
Resources Control Board Water Quality Order os. 20 l 1-0002-DWQ and 2004-0009-
DWQ. 

14. The Applicant shall not conduct any construction activities within waters of the State during 
a rainfal l event. The Applicant shall mainta in a five-day (5-day) clear weather forecast 
before conducting any operations within waters of the State. 

15. A Storm Response Plan will be developed by Caltrans in coordination with the contractor at 
in itiation of project activities. This Plan shall be submitted to the Regional Board fo r 
approva l with in 30 days of project initiation. The plan shall include measures which will be 
in place to protect the project area from any water quality impacts during the days before a 
storm, which may compromise any diversion activities or impact project areas with flows. 

16. The Regional Board will require a long-term monitoring plan to assess any 
geomorphological changes either upstream or downstream or through the project areas, 
fol lowing each storm season whi le the project is being completed and fo r a period of 5 years 
after project completion. The Plan shall be submitted for Regional Board approval within 6 
months of project initiation. 

17. The Applicant shall utilize the services oC a qualified biologist with expertise in riparian 
assessments during any vegetation clearing activities. The biologist shall be avai lable on site 
during construction activities to ensure that all protected areas are marked properly and 
ensure that no vegetation outside the specified areas is removed. The biologist shall have the 
authority to stop the work, as necessary, ir instructions arc not followed. The biologist shall 
be available upon request from this Regional Board fo r consultation within 24 hours of 
request of consul tation. 

18. No activi ti es shal l involve wet excavations (i.e., no excavations shal l occur below the 
seasonal high wate r table) . A minimum 5-foo t buffer zone shall be maintained above the 
existing groundwater level. If construction or groundwater dewatering is proposed or 
anticipated, the Applicant shall file a Repo r t of Waste Discharge (ROWD) to this Regional 
Board and obtain any necessary NPDES permits/Waste Discharge Requi rements prior to 
discharging waste. 

19. All project/construction activities not included in this Certi fication, and which may require a 
permit, must be reported to the Regional Board for appropriate permi tting. Bank 
stabi lization and grading, as well as any other ground disturbances, are subject to restoration 
and revegctation requirements, and may require add itional Certification action. 

20. All surface waters, including ponded waters, sha ll be diverted away from areas undergoing 
grading, construction, excavation, vegetation removal. and/or any other activity vYhich may 
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result in a discharge to the receiving water. lf surface water diversions are ant icipated. the 
Applicant sha ll develop and submit a Surface Water Diversion Plan (plan) to this Regional 
Board. The plan shall include the proposed method and duration of diversion activities, 
structure configuration, construction materials, equipment, erosion and sediment controls, 
and a map or drawing indicating the locations of diversion and discharge points. 
Conti ngency measures shall be a part of this plan to addre_ss various flow discharge rates. 
The plan shall be submitted prior to any surface water diversions. If surface fl ows are 
present, then upstream and downstream monitoring for the following shall be implemented: 

·pl-I 
• temperature 
• dissolved oxygen 
• turbidity 
• total suspended solids(TSS) 

Analyses must be performed using approved US Environmental Protection Agency methods, 
where applicable. These constituents shall be measured at least once prior to diversion and 
then monitored for on a daily basis during the first week of diversion and/or dewatcring 
activities, and then on a weekly basis, thereafter, until the in-stream work is complete. 

Results of the analyses shall be submitted to this Regional Board by the 15th clay of each 
subsequent sampling month. A map or drawing indicating the locations of sampling points 
shall be included with each submittal. Diversion activities shall not result in the degradation 
of beneficial uses or exceedance of water quality obj ecti ves or the receiving waters. 
Downstream TSS shal l be maintained at ambient levels. Where natural turbidity is between 
0 and 50 Nephelometric Turbidity Units (NTU), increases shall not exceed 20%. Where 
natural turbidity is greater than 50 NTU, increases shall not exceed 10%. Any such 
vio lations may result in corrective and/or enforcement actions, including increased 
monitoring and sample col lection. 

2 1. The Applicant shall restore the proposed 0.12 acres of TEMPORARY IMPACTS lo waters 
of the United States and all other areas of temporary disturbance which could result in a 
di scharge or a tlu·eatened discharge to waters of the State. Restoration shall inc lude grading 
of di sturbed areas to pre-project contours and revegetation with native species. Restored 
areas shall be monitored and maintained with native species as necessary for five years. The 
Applicant shall implement all necessary Best Management Practices to control eros ion and 
runoff from areas assoc iated wi th this proj ect. 

22. The Applicant shall provide COMPE ISA TORY MITIGA TIO to offset the proposed 
permanent impacts to 0.23 acres of vegetation within waters of the United States/Federal 
jurisdictional wetlands by creating or restoring riparian habitat/Federal jurisdictional 
wetland habi tat at a minimum 2:1 area replacement ratio (0.46 acres). The mi tigation site 
shall be located with in the project vicinity otherwise approved by this Regional Board. The 
Applicant shall submit a Proposed Mitigation Report which shall include: 
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(a) The boundary of the m1t1gat ion site shall be clearly identified on a map of suitable 
resolution and quality and shall also be defined by latitude and longitude. 

(b) The type(s) of mitigation shall be described (e.g., removal of exotics and/or replan ti ng 
with native species, etc.) 

(c) Success criteria shall be established. 

T his info rmation sha ll be submitted to this Regional Board for approval prior to any 
proj ect activities which take place with in waters of the United States and shal l include 
copies of all agreements made between the Appl icant and a third party organization 
regarding compensatory mitigation efforts. 

23. The Applicant shall submit to this Regional Board Annual M itigation Monitoring Reports 
(Annual Reports) by January 151 of each year ror a minimum period of five (5) years 
following th is issuance of 401 Certification or until mi tigation success has been ach ieved 
and documented. The Annual Reports shall describe in detail all of the project/construction 
activities performed during the previous year and all restoration and mitigation efforts; 
including percent survival by plant species and percent cover. At a minimum the Annual 
Reports shall include the fo llowing documentation: 

(a) Color photo documentation of the pre- and post-project and mitigation site conditions; 

(b) Geograph ical Pos it ioning System (GPS) coordinates in decimal-degrees format 
outlining the boundary of the project and mitigation areas; 

(c) The overall status of project including a detailed schedule of whether or not work has 
begun on the Project; 

(d) Copies of all perm its revised as required in Additional Condition I; 

(e) Water quali ty monitoring results fo r each reach (as required) compi led in an easy to 
interpret format; 

(f) A certified Statement of"no net loss'' or\.vetl ands associated \Vith this project; 

(g) Discuss ion of any monitoring activities and exotic plant control efforts; and 

(h) A certified Statement from the permittee or his/her representative that all condi tions of 
this Certification have been met. 

24. All app lications, reports, or info rmation submitted to the Regional Board shall be signed: 
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(a) For corporations, by a principal executive officer at least of the level of vice president or 
his duly authorized representative, if such representative is responsible for the overall 
operation of the fac ility from which discharge originates. 

(b) For a partnership, by a general partner. 

(c) For a sole proprietorship, by the proprietor. 

(d) For a municipal, State, or other public facility, by either a principal executive officer, 
ranking elected offi cial, or other duly authorized employee. 

25 . Each and any report submitted in accordance with this Certification shall contain the 
fo llowing completed declaration: 

'·I declare under penalty of law that this document and all attachments were prepared under 
my direction or supervision in accordance with a system designed to assure that qua lified 
personnel properly gather and evaluate the information submitted. Based on my inquiry of the 
person or persons who managed the system or those directly responsib le for gathering the 
information, the info rmation submitted is, to the best or my knowledge and belief, true. 
accurate and complete. I am aware that there are signi ficant penalties fo r submitting false 
info rmation, including the possibili ty of fine and imprisonment fo r knowing violations. 

Executed on the day of at ---- ------- -------------

_____ _ ______ (Signature) 
__________ (Title)" 

26. All communications regarding this project and submitted to this Regional Board shal l 
identify the Project file Number 12-032. Submitta ls shall be sent to the attention of the 40 I 
Certification Unit. 

27. Any modifications of the proposed project may require submittal of a nevv Clean Water Act 
Section 40 1 Water Qual ity Certifi cation application and approp riate fil ing fee. 

28. The project shall comply with the local regulations associated wi th the Regional Board's 
Municipal Stormwater Permit issued to Ventura County and co-permittees under PDES 
No. CAS004002 and Waste Discharge Requirements Order No. R4-2010-0 l 08. This 
includes all related implementing local ordinances and regulations for the control of 
stormwater pollu tion from new development and redevelopment. The project shall also 
comply with all requirements of the National Pollutant Discharge Eliminat ion System 
(NPDES) General Permit for Storm Water Discharges Associated with Construction 
Activity, Order o. 2009-009-DWQ. All stormwater treatment systems shall be located 
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outside of any water of the State and shall not be used as a wetland or riparian mitigation 
credit. 

29. Coverage under this Certifica tion may be transferred to the extent the underlying federal 
permit may legally be transferred and fi.irthcr provided that the Applicant not ifies the 
Executive Officer at least 30 clays before the proposed transfer date, and the notice includes 
a written agreement between the ex isting and new Applicants containing a specific elate of 
coverage, responsibility for compliance with this Certification, and liabil ity between them. 

30. The Applicant or their agents shall report any noncompliance. Any such information shall be 
provided verbally to the Executive Officer within 24 hours from the time the Applicant 
becomes aware ·of the circumstances. A written submission sha ll also be provided within 
fi ve days of the time the Applicant becomes aware of the circumstances. The written 
submission shall contain a description of the noncompliance and its cause; the period of 
noncompliance, including exact dates and times, and if the noncompliance has not been 
corrected; the anticipated time it is expected to continue and steps taken or planned to 
reduce, eliminate and prevent recurrence of the noncom pliance. The Execu ti ve Officer, or an 
authorized representati ve, may waive the wri tten report on a case-by-case basis if the oral 
report has been received within 24 hours. 

31. Enforcement: 

(a) f n the event of any v iolation or threatened violation of the conditions of this 
Certificat ion, the violation or threatened violation shall be subject to any remedies, 
penalties, process or sanctions as provided fo r under State law. For purposes of section 
40 l(d) of the Clean Water Act, the applicabil ity of any State law authorizing remedies, 
penalties, process or sanctions for the violation or threatened vio lation const itutes a 
limitation necessary to assure compliance with the wate r qua lity standards and other 
pertinent requirements incorporated into this Certification. 

(b) In response to a suspected violation of any condition of this Certification, the State 
Water Resources Control Board (SWRCB) or Regional Water Quality Control Board 
(R WQCB) may require the holder of any permit or license subject to this Certification 
to fornish, under penalty of pe1j ury, any technical or monitori ng reports the SWRCB 
deems appropriate, provided that the burden, including costs, of the reports shall be a 
reasonable relationship to the need fo r the reports and the benefi ts to be obtained from 
the reports. 

(c) In response to any violation of the conditions of th is Certification, the SWRCB or 
RWQCB may acid to or modify the conditions of this Certification as appropriate to 
ensure compliance. 

32 . This Certification shall expire five (5) yea rs from el ate of this Certi Ii cation. 
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33. If the Applicant intends to continue work in waters o[ the state or U.S. after expiration of the 
Certification, the Certificat ion does not renew; therefore: 

(a) A new Clean Water Act 40 I Water Quality Certificat ion must be reviewed, signed, 
and authorized before work can continue; which requires: 

(b) That a complete application as well as current application fees must be submitted at 
least 90 days prior to the expiration of the Certification. 
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