


 

  

 

 

 

May 29, 2009        YTWQP-09-005 

 

Gary Berrigan 

Chief 

North Region Environmental Planning Branch E1 

CA Department of Transportation 

PO BOX 3700 

Eureka, CA 95502-3700 

 

Subject: Yurok Tribe Water Quality Control Plan Section 401 Water Quality Certification for 

Humboldt 169- Storm Damage Project PM 21.98/32.88 EA 47850 

 

Dear Mr. Berrigan: 

 

The Yurok Tribe Environmental Program (YTEP) received the complete application for Yurok 

Tribe Water Quality Certification of the Humboldt 169- Storm Damage Project PM 21.98 /32.88 

under the Yurok Tribe Water Quality Control Plan Section 4.4 provisions on April 7, 2009.  

Thank you for providing a thorough and complete application.  YTEP staff have reviewed the 

application and recently completed a site review with your staff. 

 

Project Description 

 

According to the project description and supporting documentation, the purpose of the project is 

for the California Department of Transportation to fix portions of State Route 169 due to storm 

damage that occurred during winter of 2005/2006 in between post miles 21.98 and 32.88. 

 

Certification 

 

We hereby grant Yurok Tribe Water Quality Control Plan Section 401 Certification for your 

project with the following conditions: 

 

1. All work in and directly adjacent to waters of the United States directly associated with 

this project shall occur between May 15
th 

and October 15
th
 for calendar years 2010 and 

2011.  This permit is valid for this period only.  Should the project need to be extended, 

early consultation with YTEP should be initiated.   

 

2. All sites will be ‘winterized’ prior to seasonal work shut down.  An inspection by Yurok 

Tribe staff shall be requested at least 7 days in advance of seasonal work shut down. 

 The applicant may request seasonal extensions based on field review by YTEP and in 

conjunction with other permit and regulatory requirements (i.e. NOAA fisheries, U.S. 
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Army Corps). 

 

3. You shall limit any excavation work in and adjacent to applicable waters to that necessary 

for the project. 

 

4. No construction materials --  including cement, debris, oil or petroleum products, sand, 

sawdust, silt, slash, or soil -- shall be allowed to enter or be placed where it may enter the 

live channel of applicable waters in amounts that are considered to have adverse effects on 

the beneficial uses.   

 

5. You shall not permanently dispose of any construction material, demolition wastes, 

wastewater, or any other pollutant within applicable waters or on any lands within the 

Yurok Reservation boundaries. 

 

6. Water used in dust suppression shall contain no contaminants that could violate surface 

water or aquifer standards (see Yurok Tribe Water Quality Control Plan for water quality 

objectives). 

 

7. All stationary machinery that uses gasoline or diesel fuel shall be placed within 

impermeable spill containment vessels capable of preventing migration of fuel in the event 

of a spill.  

 

8. All contractors and subcontractors shall report, verbally and in writing, immediately upon 

discovery, any spills of chemical contaminants, including oil, gasoline, hydraulic fluid, or 

diesel fuel, during or after operations.  Reports shall be submitted to EPA Region 9 and 

the Yurok Tribe.  Appropriate cleanup of spills shall commence immediately.  Within two 

weeks following cleanup, a summary report shall be submitted to EPA Region 9 and the 

Yurok Tribe that describes the reason for the spill, the spill duration and volume, steps 

taken to correct the problem, the remediation/clean up activities and steps taken to 

prevent a recurrence of the problem. 

 

9. Best Management Practices (BMPs) for sediment and turbidity control shall be 

implemented in accordance with the project description provided in the permit application 

and in place prior to, during, and after construction in order to ensure that negligible 

discharges to applicable waters are ensured.   

 

10. You shall revegetate the slope face that will be impacted for staging, equipment access, 

                      and construction with comparable vegetation types.  Areas that are denuded of trees taller 

            than 3 feet in height and greater than 2 inches in diameter will be replaced with saplings of 

            the same species.  Pre and post documentation of the revegetation work is required 

 

11. Water discharged from the project site shall not contain settleable materials or suspended 

materials in concentrations that cause nuisance or adversely affect beneficial uses.  The 



 

  

project shall not violate any narrative and numeric criteria established in the Yurok Tribe 

Water Quality Control Plan (see Yurok Tribe Water Quality Control Plan for water quality 

objectives)  

 

12. If, at any time, an unauthorized discharge to surface water occurs, or any water quality 

problem arises, the project shall cease immediately and you shall immediately notify EPA 

Region 9 and the Yurok Tribe.   

 

13. Yurok Tribe shall be notified at least three business days in advance of construction in 

order to allow staff to be present during construction.  

 

14. If there are any substantive changes in the proposed project that may affect water quality, 

you shall notify the Yurok Tribe Environmental Program, immediately.  Failure to do so 

will result in revocation of this certification.  

 

15. You shall provide a copy of this certification to all contractors and subcontractors.  You 

also shall review the conditions of this certification with all such contractors and 

subcontractors. 

 

16.     You shall request written permission for any activities related to water withdrawal and or  

         water drafting prior to commencement of this activity.  Written requests for water              

         withdrawal shall be submitted to YTEP. 

 

 

Please note that the California Department of Transportation will also need to apply for USEPA's 

CWA 401 certification because the project involves the issuance of a US Army Corps of 

Engineers CWA 404 permit and discharges to waters of the United States. 

 

The point of contact at the Yurok Tribe is Ken Fetcho.  Please contact Mr. Fetcho at (707) 954-

1523 or at kfetcho@yuroktribe.nsn.us the point of contact for the proposed project at EPA 

Region 9 is Melissa Scianni. Please contact Ms. Scianni at (415) 972-3821 or at 

scianni.melissa@epa.gov. 

   

Sincerely, 

 
Kathleen Sloan 

Director  

Yurok Tribe Environmental Program 

 

e-copy: 

 

Carol Heidsiek, U.S. Army Corps of Engineers, Eureka 



 

  

Melissa Scianni, U.S. Environmental Protection Agency 

David Hillemeier, Yurok Tribe Fisheries, Klamath 

Maria Tripp, Chair, Yurok Tribe 

Ralph Simon, Executive Director, Yurok Tribe 

Robert McConnell, Yurok Tribe Historic Preservation Officer 

Rain Marshall, Staff Attorney, Yurok Tribe 

Javier Kinney, Transportation Manager, Yurok Tribe 

Ken Fetcho, Assistant Director, Yurok Tribe Environmental Program 





























































U S Army Co;ps of,
Engineers .. .:
Sacramerto Diitrict

23. Approved Categorical Exclusions. Activities undertaken,
assisted, authorized, regulated, funded, or financed, in whole or
in part, by another Federal agency or department where:

(a) That agency or departmert has determined, pursuant to the
Cormcil on Environrnertal Quality's irnplementing regulations
for the National Environmental Policy Act (40 CFR part 1500 et
seq.), that the activity is categorically excluded from
environmental docrrmentatign, because jt is included within a
category of actions which neither individually nor cumulatively
have a significant effect on the human environment; and

(b) The Office of the Chief of Engineers (Attr: CECW-CO) has
concurred r*ith that agency's or deparEnent's determination that
the actirity is categorically excluded and approved the activity
for authsizatisr rmderNWP 23-

The Office of tlre Chief of Engineers may require additional
conditions, including pre-construction notifi cation, for
authorization ofan agency's categorlcal excltisions under this
l{ffP.

Notifi cation: Certain categorical exclusions approved for
authorization under this NWP require the permittee to submit a
pre-construction notificatiorr to the district engineer prior to
commencing the activity (see general condition 27). The
activities that require pre-construction notification are listed in
the appropriate Regulatory Guidance Letters. (Sections 10 and
404)

Note: The agency or department may submit an application for
an activity believed to be categorically excluded to the Office of
the Chief of Engineers (Attn: CECW-CO). Prior to approval for
authorization under this NWP of any agency's activity, the
Office of the Chief of Engineqrs will solicit public comment. As
of the dane of iffi of tti$i\tWP, agurcies widr qpoved
categorical exclusions are the: Bureau of Reclamation, Federal
Highway Administration, and U.S. Coast Guard. Activities
approved for authorization under this NWP as of the date of this
notice are found in Corps Regulatory Guidance Letter 05-07,
which is available at:
http :1,/*.mv. usace.armv.millinei/func tionsicw/cecwoire g/rglsindx
.htm. Any future approved categorical exclusions will be
announced in Regulatory Guidance Letters and posted on this
same web site.

A. Nationwide Permit General Conditions

Note: To qualifr for NWP airthorizat-ici4, the'prospective
permittee must comply with the followrng general conditions, as
appropriate, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer.
Prospective permittees should contact the appropriate Corps
district office to determine if reeional conditions have been

imposed on an NWP. Prospective permittees should also contact
the appropriate Corps district office to determine the status of
Clean Water Act Section 401 water quality certificafion and/or
Coastal Zone Management Act consistency for an NWP.

tr l. Navigation.

. , tr (a) No activity may causqlmorg.thdn a minlmal . .,
- ;,' q{v!1s-e- effect on qlvigationi . ,, .t. : - " . r,

n &) Any safety lights and signals prescribed'by the .
:U.S.CoastGuard,throughregu1ationsorotherwise,:must.

be installed and maintained at the permittee's expense on
authorized facilities in navigable waters of the United
States.

tr (c) The permittee understands and agrees that, if
future operations by the United States require the
removal, relocation, or other alteration, of the strucfure or
work herein authorized, or if, in the ppinion of the
Secretary.of qhe Army or hrs authorized representative,
said structure orwbrk shall Cause unreasonable
obstruction to the {iee navigation of the navigable waters,
the permittee will be required, upon due notice from the
Corps of Engineers, to remove, relocate, or alterthe
structural work or obsfuctions caused thereby, without
expense to the United States. No claim shall be made
against the United States on account of any such removal
or alteration.

tr 2. AquaticLifrMovements. No activiry may.
'substantiallj disdpt the necessary life cycle movements of those'
species of aquatic life indigenous to the waterbody, including
those species that normally migrate through the area" unless the
activity's primary purpose is to impotmd water. Culverts placed
in streams must be installed to maintain low flow corrditions.

fl 3 Spawning Areas. Activities in spawning areas during
spawning seasons must be avoided to the maximum extent
practicable. Activities that result in the physical destrucfion (e.g.,
through excavation, fill, or downstream smothering by
substantial twbidity) of an important spawning area are not
authorized.

tl 4. Migratory Bird Breeding Areas. Activities in waters
of the United States that serye as breeding areas for migratory
birds must be avoided to the maximum extent practicable.

tr i. St"llnsn Beds. No activiry may occur in areas of
concehtrated shellfish populations, unless the activity is directly
related to a shellfish harvesting activity authorized by NWPs 4
and 48.

tr 6. Suitable Material. No activity may use unsuitable
material (e.g., trash, debris, car bodies, asphalt, etc.). Material
used for construction or discharged must be free from toxic
pollutants in toxic amounts (see Section 307 of the Clean Water
Act).

tr 7. Water Supply Intakes. No activity may occur in the
proximity of a public water supply intake, except where {he
activity is for the repair or improvement of public water supply
intake structures or adjacentbank stabilization. , .,' . - : . .

tr 8. Adverse Effects From lmpoundments. lf the activity
creates an impoundment of water, adverse effects to the aquafic
system due to accelerating the passage ofwater, and/or

Nationwide
Permit Summary
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regional crinditions.December 2007 , ,
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restricting its flow must be minimized to the maximum extent
practicable.

n 9.. Management of WatetFlows. To the maximum extent
practicable, the pre-construction course, condition, capacity, and
location of open waters must be maintained for each activity,
including stream channelization and storm water management
activities, ;except as provided below., The activity,m.u5t. be.,
constructed to withstand,expecled high fl ows..The activity nnrst
not restrict or impede the passage of normal or hig! flo-ws,
unless the primary purpose of the activity is to impound waler or
manage high flows. The activity may alter the pre-construction
course, condition, capacity, and location ofopen waters ifit
benefits the aquatic environment (e.g., stream restoration or
relocation activit ies).

tr 10. Fills Within 100-Year Floodplains. The activity must
comply with applicable FEMA-approved state or local
fl oodplain management requirements.

tr 11. Equipment- Heavy equipment working in wetlands or
mudflats must be placed on mats, or other measures must be
taken to minimize soil disturbance.

tr 12. SoiI Erosion and Sediment Controls. Appropriate soil
erosion and sediment controls must be used and maintained in
effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the
ordinary high water mark or high tide line, must be permanently
stabilized at the earliest practicable date. Permittees are
encouraged to perform work within waters of the United States
during p.priods of lqw-flow or no-flow.

tr 13. Removal of Temporary Fills. Temporary: fillS rnust be
removed in'theii entirety and lhe affected areas retumed-topre-
construcfion elevafions. The affected treas must be revegetated,
as appropriate. l

fI 14. Proper Meintenance. Any authorized strucfure or fill
shall be properly maintaineq including maintenance to ensure
public safety.

D 15. Wild end Sccnic Rivers. No activity may occur in a
corrponent of theNational Wild and Scenic River System, or in
a nver officially designated by Congress as a "study river" for
possible inclusion in the system while the river is in an official
study status, unless the appropriate Federal agency with difedt
management responsibility for such river, has determined in
writing that the proposed activity will not adversely affect the
Wild and Scenic River designation or study status. Inforrnation
on Wild and Scenic Rivers may be obtained from the appropriate
Federal land managernent agency in the area (e-g., National Park
Service, U.S. Forest Service, Bueau of land Managemeng U-S.
Fish and Wildlife Service).

tr 16. Tribal R€hts.No activity or its opgrafion may impair
reserved ribal rights, including, but not limited to, re,served,,
water rights and teaty fishing and hrmtingrigh6. .:, ..

t r  17. 'Eni lanEeredSpecies.  
' ' ' i  ;  " '1 . : : '

- : . . ; ' t : :  : : . " l ' . '  
' .  

- ' : . : .  r ' : , e  :  " : : ' , r . - . , ' , . . , , . . . .

. .,, . .[,' '(a) . No activigr.is authorized under any NWP , ,
whiqh is'likely 1o leopardize.thecgntinued existence: of a
thrcatened or endangered gpecies or a gpepies proposed ,
for suchdesignatioq, as identified under the Federal
Endangered Species Act @SA), or which will destroy or
adversely modify the critical habitat of such species. No
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activity is authorized under any NWP which "may affect"
a listed species or critical habitat, unless Section 7
consultation addressing the effects ofthe proposed
activity has been completed.

tr (b) Federal agencies should follow their own
procedures for complying with the requirements of the
ESA. Federal permitte'es mu3t provide the district
engineer with' the dppioitriate documentation to
demonsfrate compliance with those requirements.'

n (c) ,Non-federal permittees shall notiff the
district engineer if any listed species or designated critical
habitat might be affected or is in the vicinity of the
project, or ifthe project is located in designated critical
habitat, and shall not begin work on the activity until
notified by the district engineer that the requirements of
the ESA have been satisfied and that the activity is
authorized. For acfivities that might affect FederallyJisted
endangered or threatened species or designated critical
habitat, the pre-construction notification must include the
name(s) of the endhngered or threatened species that may
be affected by the proposed work or that utilize the
designated critical habitat that may be affected by the
proposed work. The district engineer will determine
whether the proposed activity "may affect" or will have
"no effect" to listed species and designated critical habitat
and will notifu the non-Federal applicant of the Corps'
determination within 45 days of receipt of a complete pre-
construction notification. In cases where the non-F.d.iul
applicant has identif ied l isted species or crit ical habitat
that might be affected or is in the vicinity of the projeCt,
and has so notified the Corps, the applicant shall not
begin work until the Corps has provided notification the
proposed acfivities will have "no effect" on listed species
or critical habitat, or tmfil Section 7 consultation has been
completed.

tr (d) As a result of formal or informal
consultation with the FWS or NMFS the district eagineer
may add species-specific regional endangered species
conditions to the NWPs.

D (e) Authorization ofan activityby aNWP does
not authorizetheJltake". of.athreaterred or endangered,..,..,
species as defrned under the ESA. In the absence of
separate authorization (e.g., an ESA Section 10 Permi! a
Biological Opinion with "incidental take" provisions, etc.)
from the U.S. FWS or the NMFS, both lethal and non-
lethal "takes" ofprotected species are in violation ofthe
ESA. lnformation on the location of threatened and
endangered species and their critical habitat can be
obtained direcdy from the offices of the U.S. FWS and.
NMFS or their world wide Web pages at
h ttp : ii wurrv. r w- s. go v/' an d
http:#w*lr'.noaa-sovlfi sheries.htrnl resoectivelv.

E 18.' Historic PropertieS. : 
'

:  
,  

. i t  t

, . . 1 I -  
' , ,  

' 1 , 1

, E. ,(a) In caseswhere-the djstrict.engi4eer , ,. ,, .
dctermines that the'activity;may aff,ect properties listed, or
eligible for listing, in the National Register of Historic, , .

Places, the activity is not authorized, until the
requirements of Section 106 of the Nafional Historic
Preservation Act (NHPA) have been satisfied.
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tr (b) Federal perrnitte€s should follow their own
procedures for complying with the requirements of
Section I 06 of the Nafional Historic Preservation Act.
Federal perrnittees must provide the district engineer with
the appropriate documentation to demonstrate compliance
with those requirements.

! (c) Non-federal perminees must submit a pre-
consffuction notification to the district engineer if the
authorized actirity may have the potential to cause effects
to any histonc properties listed- determined to be eligible
for lisnng on. or potenriall-v eligble for listing on the
\atronal Regrster of Historic Places. including preriously
;r:Centfied properries. For such acririries. the pre-
.-onstrucnon norification must state $'hich histonc
prop<rries rna)'b€ affected by'the proposed uork or
include a licinity map indicanng rhe location of the
historic properties orthe potential for the preserce of
historic properties. Assistance regarding information on
the location ofor potential for the presence ofhistoric
resources can be sought from the State Historic
Presen'ation Officer or Tnbal Historic Presen'ation
O:icer. as appropriate. and the \arional Register of
F-.s:.-::c Piaces tsee -:-1 CFR -1-10.-qgt). The drsu-rcr
.:..=::€: sl,.il r,ake a reas.rnable and good iaith effort to
--:r1. crii 3?p,rnFFi"raie rtiecnfrcaEon efi-orS- \\ hich mar'
;r;.;*3e aackgrounc reseuclt- ccnsuhanon. oral hrstory
:niaria,r's- >arrpie field investrganon- and field sun'ey'.
tsased on tlre infqmation zubmined and these efforts, the
district englneer shall deterrnine u'hether the proposed
actirity has the potential to cause an effect on the historic
properties. Where the non-Federal applicant has identified
historic properties which the activity may have the
potential to cause effects and so notified the Corps, the
non-Federal applicant shall not begin the activify until
notified by the district engineer either that the activity has
no potential to cause effects or that consultation under
Section 106 of the NHPA has been completed.

n (d) The district engineer will notify the
prospective permittee within 45 days of receipt of a
complete pre-construction notification whether NHPA
Section 106 consultation is required. Section 106
.-oisul=dcn is not required rrhen the Corps determines
drar -.ire qcrr-rly does rrct lnve the poterrtia! to cause
effectis on historic properties (see 36 CFR $800.3(a). If
NHPA section 106 consultation is required and will
occur, the district engineer will notify the non-Federal
applicant that he or she cannot begin work until Section
106 consultation is completed.

n (e) Prospective permittees should be aware that
section 110k of the NHPA (16 U.S.C. 470h-2(k) prevents
the Corps from granting a permit or other assistance to an
applicant who, with intent to avoid the requirernents of
Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit
would relate, or having legal power to prevent it, allowed
such significant ailveise effect to occur, unless the Corps,
after consultation with the Advisory Codncil on Historic
Preservafi on (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect
created or permitted by the applicant, If circumstances
justifo granting the assistance, the Corps is required to
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notify the ACHP and provide documentation specifying
the circumstances, explaining the degree of damage to the
integnty of any historic properties affected, and proposed
mitigation. This documentation must include any views
obtained from the applicant, SHPO/THPO, appropriate
Indian tribes ifthe undertaking occurs on or affects
historic properties on tribal lands or affects properties of
interest to those tribes, and other parties known to havei a
legitimate interest in the impacts to the peimitted activity
on hi stori c properti es.

tr 19. Designated Critical Resource Waters. Critical
resource rvaters include, NOAA-designated marine sanctuaries,
National Estuarine Research Resen'es, state natural heritage
sites, and outstanding national resource \\'aters or other rvaters
officiall;" designated by a state as having particular
enrironmental or ecological significance and identified by the
disn-ict engrneer after notice and opportunity for public
comment. The district engineer may also designate additional
critical resourqe waters after noti-ce and opportunity for
comment.

I (a) Discharges of dredged or fill material into
\\'aters of the United States are not authorized by NWPs 7,
12, 14. 1 6. 1'7. 2t. 29, 3 l, 35, 39, 40, 42, 43, 44, 49, and,
50 for any actrr"itv rvithin. or directly affecting, critical
resource \\iaters, includin.g u'etlands adiacent to such
waters.

n (b)  ForNlVPs 3,8,  10.  l l .  15.  1E,  19.22,23,
25, 21, 28, 30, 33, 34, 36, 37, and i 8. notifi cahon is
required in accordance with general condition 27, for my
activity proposed in the designated cntical resource

. waters-including wetlands adjacent to those *'aters, The
distnct engineer may authorize activrties under these
NWPs only after it is determined that the impacts to the
critical resource waters will be no more than minimal.

D 20 Mitigation. The district engineer wiil consider the
following factors when determining appropriate and practicable
mitigation necessary to ensure that adverse effects on the aquatic
environment are minimal :

f} (a) The activity must be designed and
constructed to avoid and minimize adverse effects, both
temporarJ' and permanent, to waters of the United States
to the maximum extent pracficable at the projeci site (i.e.,
on site).

! (b) Mitigation in all its forms (avoiding,
minimizing, rectifying, reducing, or compensating) will
be required to the extent necessary to ensure that the
adverse effects to the aquatic environment are minimal.

! (c) Compensatory mitigation at a minimum
one-for-one ratio will be required for all wetland losses
that exceed l/10 acre and require pre-construction
notification, unless the district engineer determines in
writing that some other form of mitigation would be more
environmentally appropriate and provides a project-
specific waiver of this requirement. For wetland losses of
lll 0 acre or less that require pre-construction notification,
the district engineer may determine on a case-by-case "

basis that compensatory mitigafion is required to ensure
that the activity results in minimal adverse effects on the
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aquatii enVironment. Since the likelihood of success rs
greater and the impacts to potentially valuable uplands are
reduced, wetland restoration should be the first
compensatory mitigation option considered.

tr (d) For losses of streams or other open waters
that reguire.prg-cgnqtrucfion notification;, the district
engineer may require compensatory mitigation, such as
strtibmrestoration,.tb'ensure"that' ihe activity results in
minimal'adverbe effects on the aquaticrenvironment.

t  . :  .  .  , . . , 1 , ,
n . (e) Compegsatory mitiggtipn,lvill not,be used to

increase the acreage losses allowed by the acreage limits
of the NWPs. For example, if an NWP has an acreage
limit of 712 acre, it camot be used to authorize any project
resulting in the loss of greater than ll2 acre of waters of
the United States, even if compensatory mitigation is
provided that replaces or restores some of the lost waters.
However, compensatory mitigation can and should be
used, as necessary, to ensure that a project already
meeting the established acreage iimits also satisfies the
minimal impactrequirement as3ociated with the NWPs.

tr (f) Compensatory mitigation plans for projects
in or near streams or other open waters will normally
include a requirement for the establishment, maintenance,
and legal protection (e.g., conservation easements) of
riparian areas next to open waters. In some cases, riparian
areas may be the only compensatory mifigation required.
Ripanan areas should consist of native species. The width
of the required riparian area will addr'ess docum-ented
water quality or aquafic habitat loss. concems..Normally,
the riparian aiea will be 25 to 50 feei wide on each'side of
the str.eain, but the disrict englneer may requirei siightly
wider riparian areas to.address documented water quality
or habitat loss concems. Where both wetlands.and open
rvaters exist on the project site, the district engine.er will
determine the appropriate compensatory mitigation (e.g.,
ripanan areas and/or weflands compensation) based on
r*-hat is best for tlre aquatic environment on a watershed
basis. In cases where ripa-ian areas are determined to be
the most appropriate form of compensatory mitigation,
the district engineer may waive or reduce the requirement
to provide wetland compensatory mifigation for wetland
losses.

tr (g) Permittees may propose the use of
mitigation banks, in-lieu fee arrangemelts or separate
activity-specific conpensatory mitigation- tn all cases, the
mitrgatron provisions wrll speciry the party responsible
for accomplishing and/o cornplying with the mitigation
plan.

tr (h) Where certain functions and seryices of
waters of the United States tre permanently adversely
affected, such as the conversion ofa forested or scrub-
shrub wetland to a herbaceous wetland in a permanently

.'miintained utilityline right-of-way; mitigation may be
requiredrto'reduie thi:,adverse'effects of the prciject to the
minimal ldvel. i' -; " ' .
. .  ,  :  - ' ,  . i  . ,  .  : / . ,  - l ; .  :  .

E ,21.,,,p9!e,1 Qual_it1," {here St31e! and.guthorizgd Tribes, or
EPA where applicable, hav.e not previously cerfified compliance
of an NWP with CWA Section 401, individual 401 Water
Quality Certification must be obtained or waived (see 33 CFR
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330.a(c)). The district engineer or State or Tribe may require
additional water qualify management measures to ensure that the
authorized activity does not result in more than minimal
degradation of water quality.

tl 22. CoastalZone Management. ln coastal states where an
NWP has not previously received a state coastal zone
management consi $tency. conculTence, .an individual state coastal
zone management consistency concurrence mpst be obtained, or
a presumption ofconcurrence must occur (see 33 CFR 330.4(d)).
The district engineer or a State may require additional measures
to ensure lhat the authorized activity is consistent with state
coastal zone management requirements.

tr 23. Regionat and Case-By-Case Conditions. The activity
must comply with any regional conditions that may have been
added by the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state,
Indian Tribe, or U.S. EPA in its section 401 Water Quality
Certification, or by the state in its Coastal Zone Management
Act consistency determinarion.

tr 24. Use of Multiple Nationwide Permits. The use of
more than one NWP for a single and complete project is
prohibited, except when the acreage loss of waters of the United
States authorized by the NWPs does not exceed the acreage limit
of the NWP with the highest specified acreage limit. For
example, ifa road crossing over tidal waters is constructed under
NWP 14, with associated bank stabilization authorized by NWP
13, the maximum acreage loss of waters of the United States for
the total.project cannot exceed 1/3-acre. .

tr 25. Transfer of Nationwide Permit Verifications. If the
permittee sells the property associated with a nationwide permit
verification, the permittee may transfer the nationwide permit
verification to the new owner by subrnitting a letter to the
appropriate Corps district office to validate the transfer. A copy
of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statemert and
signature:

"When the structures or work authorized by this
nationwide permit are still in existeace at the time the
properfy is transferred, the terms and conditions ofthis
nationwide permit, including any special conditions, will
contihue to bd binding on the new owner(s) of the
properly. To validate the transfer of this nationwide
permit and the associated liabilities associated with
cornpliance wrth its terms and conditions, have the
transferee sign and date below."

(Transferee)

@ate) :

tr 26. Compliance Certilication, Each permittee who
received an NWP verifiiation from'the Corps must sub:nit a
signed certifrcation regarding the completed work arr-d'any
required inifigation. The' cCrtification form'must be forwarded by
the Corps with the NWP verification letter and wiil include:
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tl (a) A statement that the authorized work was
done in accordance with the NWP authorization,
including any general or specific conditions;

! O) A statement that any required mitigafion
was completed in accordance with the permit conditions;
and

tl 
' (c) -The signature of the permittee cdrtifying the

comlletio.n of th; work and mrtigahon

n 27. Pre-Construction Notilication. :

! (a) Timing.. Where required by the terms of the
NWP, the prospective permittee must notifu the district
engineer by submitting a pre-construction notification
(PCN) as early as possible. The district engineer must
determine if the PCN is complete within 30 calendar days
ofthe date ofreceipt an{ as a general rule, will request
additional information neoessary to make the PCN
complete only once- However, if the prospective.
permittee does not provide all of the requested
information, then the district engineer will notify the
prospective permittee that the PCN is still incomplete and
the PCN review proc€ss will not coilrnence wrtil all of
the requested mfmnration has b€en received by the distrlct
engrn€er. The prospective Permittee shall not begin the
activity until eitlrcr:

D (l) He q strc is notified in writing by the
disftict engineer that ttre activity may proceed tmder
the NWP with any special conditions imposed by the
distrrct m division engineer; or

tr (2) Forry-fivecalen&r.days have passed.
from,the district engineer's reeeipt of the complete. .
PCN and the prospective permittee has not,received
written notice tom the district or d:ivision engineer.
However, if the permittee was required to notifr the
Corps pursuant to general condition l7 that listed
species or critical habitat might affected or in the
vicinity of the project, or to notify the Corps pursuant
to general condition 18 that the activity may have the
potential to cause effects to historic properties, the
permittee cannot begrn the activity until receiving
rwitten notification from the Corps that is'ho effect"
m ligcd specry a .topmfial to ca$se effects" m
historicpropefries, 6fr that any conirltation required
under Section 7 ofthe Endangered Species Act (see
33 CFR 330.4(t) and/or Section 106 of the National
Historic Preservation (see 33 CFR 330.a(g)) is
completed. Also, work cannot begin under NWPs 21,
49, or 50 until the permittee has received written
approval from the Corps. Ifthe proposed acfivity
requires a written waiver to excegd specified limits of
an NWP, the permittee cannot begin the activity until
the district engineer issues the waiver. If the district
or diyisiorr elgi4e.er n.oJrfies thepermittee i1 yriting

., ,,tha!,anindiyidua] Beqli! is rgqufgd,within {5 , . , ,
galgp{ar days of receipt of a complete PCN, the ',

I : :, permittee qa.nnol begiq the acqvity, until an ildlvi_dqal
. perrnit has been,optai4ed. Subsequently, the

permittee's right to proceed under the NWP may be
modified, suspended, or revoked only in accordance
with the procedure set forth in 33 CFR 330.5(dX2).
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! (b) Contents of Pre-Construstion Notification:
The PCN must be in writing and include the following
information:

tr (1) Name, address and telephone numbers
of the prospective permittee;

! (2) 'Location ofthe proposed project;
r  " . i : . ; ;  

. .  , _ t  :  . .  ;  l  
' t  _ ' ' i - r  

I  : .  .  , 1  : .  l

;-. , :. , i . fl (3) A description of the proposed projec!;,
the projectls purpose; direct and indirect adverse ..

environmental effects the project would cause; any
other NWP(s), regional general permit(s), or
individual permit(s) used or intended to be used to
authorize any part ofthe proposed project or any
related activity. The description should be
sufficiently detailed to allow the district engineer to
determine that the adverse effects of the project will
be minimal and to determine the need for
compensatory mitigation. Sketches should be
provided wheg necessary le-shoy ltrqt the activity
complies with the terms of the NWP. (Sketches
usually clarify the project and when provided result
in a quicker decision.);

tr ( ) The PCN must include a delineation of
special aquatic sites and other waters of the United
States on the project site. Wetland delineations must
be prepared in accordance with the current method
required by the Corps. The permittee may ask the
Corps to delineate thespecial aquatic sites and other
waters of the United States, but there may be a delay
if the Corps does the dglineation, espeqially if the

' p:gjg_cl site is large or contains many waters of the
United States. Furthefmore, the 45 day pqriod will

'lt' 
not start until the delineation has been zubmitted to or
completed by the Corps, where appropriate;

tl (5) If the proposed acfivity will result in the
loss ofgreater than 1/10 acre ofwetlands and a PCN
is required, the prospective permittee must submit a
statement describing how the mitigation requirement
will be satisfied. As an altemative, the prospective
permittee may submit a conceptual or detailed
mitigation plan.

tr (6) Hany-lised species or desipated
critical habitat might be affected or isin the vicinity
ofthe project, or ifthe project is located in
designated critical habitat, for non-Federal applicants
the PCN must include the name(s) of those
endangered or threatened species that might be
affected by the proposed work or utilize the
designated critical habitat that may be affected by the
proposed work. Federal applicants must provide
docume.intation demonstrating compliance with the
Endangered Species Act; and

. 1 ,,. -,E (p For an, activigy thal,may. i pffgll a hiqtonc
,', . prop e.$y.liste d -qlr, determirred.to'b e eli gibl e fon

listing on, or potentially eligible for listing;on, the
National Reglster of Historic Places, for non-Federal

may be affected by the proposed work or include a '

vicinity map indicating the location of the historic
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propert]: Federal applicants must provide
documentation demonstrating compliance with
Section 106 of the National Historic Preservation
Act.

! (c) Form of Pre-Construction Notificafion: The
standard:individual permit application,forn (Form ENG
$45) may be used,'but thebompleted application"form

r'rmrist'blea?1y:indicate {hat it is a'PC.N and must-include all
of the information required in paragraphs ('b)(l),through I
(7) of this general condition. A letter containing the, ,
required information may also be used. .. .

n (d) Aeeqcy Cooidinatrbn:

n (1) The district engineer will consider any
comments from Federal and state agencies
concerning the proposed activity's compliance with
the terms and conditions of the NWPs and the need
for mitigation to reduce the project's adverse
environmental effects to a minimal level.

tr (2) For all NWP 48 activities requiring pre-
construction notification and for other NWP activities
requiring pre-construction notification to the district
engineer that result in the loss of greater than \/2-acre
of waters of the United States, the district engineer
will immediately provide (e.g., via facsimile
tansmission, overnight mail, or other expeditious
manner) a copy of,the PCN to the appropriate Federal
or state offices (U.S. FWS, state natural resource or
.water quality agency,,EPA,'State Historic

. . , : :, i;Preservation Officer (SHPO) or Tribal Historic
.. . ,:. :, Preservation Office (THPO), and, if appropriate, the

NMIS). With the exception of NWP 37, these
agencies-will then have 10 calendar days fiom the
date the material is transmitted to telephone or fax the

. district engineer notice that they intend to provide
substantive, site-specific conrnents. If so contacted

. by an agency, the district engineer wrll wait an
additional 15 calendar days before making a decision
on the pre-construction notification. The disfict
engineer will fully consider agency comments
received within the specified time frame, but will
provide no response to the resource agency, except as
provided below. The district engineer will indicate in
the administrative record associated with each pre-
consFuction notification that the resource agencies'
concerns were considered. FoTNWP 37, the
emergency watershed protection and rehabilitation
activity may proceed immediately in cases where
there is an tmacceptable hazard to life or a significant
loss of property or economic hardship will occur. The
district engineer will consider any comments
rweived to decide whether the NWP 37 authorizafion
should be modified, suspended, or revoked in
accordance with the procedures at 33 CFR 330.5:

: ,. :- ,f,|i;..(}) j Inrcases of wheretheprosfiectivo , . , ,
pefrittee is not;a, Federal agericy; the district, : :

,:-engineer will:provide a,response'to NMFS w-ithin 30
;' :r:r calendardaysof reoeipt of,.any Esdential FishHabitat

',conservation recominenditions, as required by
Section 305(bX4XB) of the Magnuson-Stevens
Fishery Conservation and Management Act.
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n (4) Applicants are encouraged to proVide
the Corps multiple copies of pre-construction
notifi cations to expedite agency coordination.

f} (5) For NWP 48 activities that require
reporting, the district engineer will provide a copy of
,each report within 10 calendar days of receipt to the
appropriate regional office of the NMFS. ,,

r .  -  ; ,  ,

! (e) In reviewing the PCN for the proposed
activiry, the district engineer will determine whether the
activity authorized by the NWP will result in more than
minimal individual or cumulative adverse environmental
effects or may be contrary to the public interest. If the
proposed activity requires a PCN and will result in a loss
ofgreater than 1/10 acre ofwetlands, the prospective
permittee should submit a mitigation proposal with the
PCN. Applicants may also propose compensatory
mitigation for projects with smaller impacts. The district
engineer will consider any proposed compensatory
mitrgation the applicant has included ilr the proposal in
determining whether the net adverse environmental
effects to the aquatic environment of the proposed work
are minimal. The compensatory mitigation proposal may
be either conceptual or detailed. Ifthe district engineer
determines that the activity complies with the terms and
conditions of the NWP and that the adverse effects on the
aquatic enyironment are minimal, after considering
mitigation, the district engineer will notify the permittee
and include any conditions the district engineer deems,
necessary. The district engineer must approve any
compensatory mitigation proposal before the permittee
colrlmences work. If.the prospective permittee elects to
submit a compensatory mitigation plan with the PCN, the
district engineer will expeditiously review the proposed
compensatory mitigation plan. The district ergineer must
review the plan within 45 calerrdar days of receiving a
complete PCN and determine whether the proposed
mitigation would ensure no more than minimal adverse
effects on the aquatic ervironmeat- If the net adverse
effects of the prqject on the aquatic environment (after
consideration of the compeasatory mitigation proposal)
are determined by the district engineer to be minimal, the
distrip! enginegr will provide,a;timely written response to
the applicant. The response will state that the project can
proceed under the terms and conditions of the NWP.

If the dist-ict engineer determines that the adverse
effects of the proposed work are more than minimal, than
the distict engineer will notifu the applicant either: (1)
That the project does not qualif, for authorization under
the NWP and instruct the applicant on the procedures to
seek authorization under an individual permit; (2) that the
project is authorized under the NWP subject to the
applicant's submission of a mitigation plan that would
reduc€ the adverse effects on the aquatic anvironment to
the rninimal level; or (3) that the project is,authorizbd
under the NWP with specific modifications or conditioRs.,
Where the district engineer determines that mitigation is
required to ensure no more than minimal adverse effects
occur to the aquatic environment, the dctivity will be 'r .'
authorizedwithin the 45-day PCN period. The
authorization will include the necessary concepfual or
specific mitigation or a requirement that the applicant
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submit a mitigation plan that would reduce the adverse
effects on the aquatic environment to the minimal level.
When mifigation is required, no work in waters of the
United States may occur until the district engineer has
approved a specific mitigation plan.

D (a) 28.. Single and Complete Project. The activity must
be a single and cornplete project: The same NWP cannot be used
more than once for the same single and complete project.

B. RegionalConditions:

I. Sacramento District (All States, except Colorado)

l. When pre-construction notification (PCN) is required, the
prospective permittee shall notify the Sacramento District in
accordance with General Condition 27 using either the South
Pacific Dvision Preconsfuction Notification (PCN) Checklist or
a completed application form @NG Form 4345). In addition,
the PCN shall include:

a. A written.slatemeltpx_pJ,?iling hory the acfivity has
been designed to avoid and minimize adverse effects,
both temporary and permanent, to wate6 of the United
States;

b. Drawings, including plan and cross-section views,
clearly depicting the location, size and dimensions of the
proposed actirity.The drawings shall contain a title
bloclq legend and scale, amormt (in cubic yards) and size
(in acreage) of fill in Corps jurisdiction, including both
permanent and ternporary fills/structres. The ordinary
high watermarkor, if tidal waters, the high tide line, .
should be shown (in feet), based on National Geodetic ,

Vertical Datum (NGVD) or other appropriate referenced
elevafion; and

c. Pre-project colorphotographs ofthe project site taken
from designatedlocations documented on the plan
drawing.

2. The permittee shall complete compensatory mitigation
required by special conditions of the NWP verification before or
concurrent with construction ofthe authorized activity, except
when specifically determined to be impracticable by the
Sacramento District. When project mitigation involves use of a
mitigation bank or in-lieu fee prograrrl payment shall be made
befor-p"co@- gmstrugtion.

3. The plrmittee shall record theNWP v#Riation with the
Registrar of Deeds or other appropriate official charged with the
responsibility for maintaining records of title to or interest in real
properfy against areas ( 1 ) designated to be preserved as part of
mitigation for authorized impacts, including any associated
covenants or restrictions, or (2) where structures such as boat
ramps or docks, marinas, piers, and permanently moored vessels
will be constructed in or adjacent to navigable waters (Section
l0 and Section 404). The recordation shall also,include a map
showing ther surveyed location, of the authorized, structure and
any associated areas, preserved. to minimize or comBensate Jor
project impacts,

4. The permittee shall place wetlands, other aquatic areas, and
any vegetative buffers preserved as part ofmitigation for
impacts into a separate'lreserve" parcel prior to discharging
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dredged or filI material into waters of the United States, except
where specifically determined to be impracticable by the
Sacramento District. Permanent legal protection shall be
established for all preserve parcels, following Sacramento
District lpproval of the legal insfrument. j

5. The permittee shall allow Corps representatives to inspect
the authorjzed activity and any mitigation areas at any tirne
deemed:necessa.ry to determine' cornpliance with.the.terms, and
conditions of the.NVIP yerification. Thepermittee will be .
nofified in advance ofan inspection. .

6. For NWPs 2g,3g,40,42,43.44.and 46, requests to waive
the 300 linear foot limitation for intermittent or ephemeral
waters of the U.S. shall include an evaluation of functions and
services provided by the waterbody taking into account the
watershed" measures to be implemented to avoid and minimize
impacts, other measures to avoid and minimize that were found
to be impracticable, and a mitigation plan for offsetting impacts.

7. Road crossir.rgs shall lee designed.fo eqsure fiah passage,
especially for anadromous fisheries. Permittees shall employ
bridge designs that span the stream or river, utilize pier or pile
supported structures, or involve large bottomless culverts with a
natural sh:eambed- where the substrate and streamflow
conditions approximate existin g channel condi tions. Approach
fills in waters of the United States below the ordinary high water
mark are not authorized under the NWPs, except where
avoidance has specifically been determined to be impracticable
by the Sacramento Dstrict.

8. For N-WP 12, clay blocks, bentonite, or. othe{ suitable
material shall be used to seal the trench to prevent the utility line
from draining.rvaters of the United States, including wetlands.

g. For NWP 13, bank stabilization shall include the use of
vegetation or other biotechnical design to the maximum extent
practicable. Activities involving hard-armoring of the bank toe
or slope requires submission of a PCN per Gerreral Condition 27.

10. FoTNWP 23,the PCN shall include a copy of the signed
Categorical Exclusion document and final agency
determinations regarding compliance with Section 7 of the
Endangered Species Act, Essential Fish Habitat under the
Magnussen-Stevens Act, and Section 106 of the National
Historic Preservation Act.

1L For NWP 44,the discharge shall not cause th€ loSs of more
than 300 linear feet of str'eambed- For intermittent and
ephemeral streams, the 300 linear foot limit may be waived in
writing by the Sacramento Dstrict. This NWP does not
authorize discharges in waters of the United States supporting
anadromous fisheries.

12. For NWPs 29 and 39, channelization or relocation of
intermittent or perennial drainage, is not aqthorized, except
when, as determined by the Sacramento District, the relocation
would result in a net increase in functions of the aquatic
ecosysteJn within the watershed.

I 3. For N$IP.33;.ternporary, fills for gonstruction-access in
waters of the United States supporting fisheries shall:be,
accomplished with clean,, washgd,spawning quality gravels
where pragticable as determined by the Sacramentb District, in
consultation with appropriate federal and state wildlife agencies.
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14. FoTNWP 46,the discharge shall not cause the loss of
greater than 0.5 acres of waters of the United States or the loss
of more than 300 linear feet of ditch, unless this 300 foot linear
foot limit is waived in writing by the Sacramento District.

15. For NWP s 29,39,'40.42, and 43, upland vegetated buffers
shall be established and maintained in perpetuity, to the ,
maximum extent practicable, next to all preserved open waters,
streams and .wetlands including created, restored, .enhanced or
preserved,waters of the U. S-, oonsistent ;yith rGerreral Conditi on
20. Except in unusual circumstances, vegetated buffers shall be
at least 50 feet in width.

16. A1l NWPs except 3,6,20,27,32,38, and 47,are revoked
for activities in histosols and fens and in wetlands configuous
with fens. Fens are defined as slope wetlands with a histic
epipedon that are hydrologically supported by groundwater.
Fens are normally saturated throughout the growing season,
although they may not be during drought conditions. For NWPs
3, 6,20,27,32, and 38, prospective permittees shall submit a
PCN to the Sacramento Dstrict in accorciance with General
Condition 27.

17. For all NWPs, when activities are proposed within 100 feet
of the point of groundwater discharge of a natural spring,
prospective permittees shall submit a PCN to the Sacramento
District in accordance with General Condition 27. A spring
source is defined as any location where ground water emanates
fiom a point in the ground. For purposes of this condition,
springs do not include seeps or other discharges which lack a
defined channel.

II. Cali,fofnin;Qply ir .
-  . :  .  :  .

I . In the Lake'Tahoe Basin,' all NWPs are rwokdd. 
: 
Activities

in this area shall b6 authorized under Regional General Permit
16 or through an individual permit.

2. In the Primary and Secondary Zones of the Legal Delta,
NWPs 29 and 39 are revoked. New development activities in
the Legal Delta will be reviewed through the Corps' standard
permit process.

l l l .  Nevada Only

1. In the Lake Tahoe Basin, all NWPs are revoked. Activities
in this area shall be authorized under Regional General Perrnit
l6 or through an individual permit.

IV. Utah Only

1. For all NWPs, except NWP 47, prospective permittees shall
submit a PCN in accordance with General Condition 27 for any
activity, in waters of the United States, below 4217 feetmean
sea level (msl) adjacent to the Great Salt Lake and below 4500
feet msl adjacent to Utah Lake.

2. A PCN is required for all bank stabilization activities in a
perennial stream that would affect more than'100 linear feet of
stream " ' : " '  ' '  -r.:: ' ' ]

.  .  r : .
3 . For NWP 27 , faclliltes fo.r controlling stormwater runoff,
constructibntjf watbi pdi'ks iuch:dS kiyik coilisesjandiise o'f
srout oi coiicrEie:to ciinsirubt in:sheam Structiri:s me not'
Iuthorized..A PCN is rbduirdairoi att iirijiects exciedirl6 tsoo
linear feetlds'*LasureO Oii th'e stream tlialweg;irsing in itr.q*
structure's exc-i:edind 50 cubic ydrds per structure and/or
incorporating grade control structures exceeding 1 foot vertical
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drop. For any stream restoration project, the post projebt stream
sinuosity shall be appropriate to the geomorphology of the
surrounding area and shall be equal to, or greater than, pre
project sinuosity. Sinuosity is defined as the ratio of stream
length to project reach length. Structures shall allow the passage
of aquatic organisms, recreational water craft or other
navigational activities unle3s specifically waived in writing by
the Distnct Engineer 

-

V .  Co lo radoOn ly ,  :  , . .

l. Final Regional Conditions Applicable to Specific
Nationwide Permits within Colorado.

a. Nationwide Permit Nos. 12 and l4,Util i ty Line
Activities and Linear Transportation Projects. In the
Colorado River Basin, utility line and road activities
crossing perennial water or special aquatic sites require
notification to the District Engineer in accordance with
General Condition 27 (Pre-Construction Notifi cation).

b. Nationwide Permit No. 13 Bank Stabilization. In
Colorado, bank stabilization activities necessary for
erosion prevention in streams that average less than 20
feet in width (measured between the ordinary high water
marks) are limited to the placement of no more than 1/4
cubic yard of suitable fill* material per running foot
below the plane of the ordinary high water mark.
Activities greater Ihan 1/4 cubic yard may be authorized if
the permittee notifies the District Engineer in accordance
with General Condition 27 (Pre-Construction
Notification) and the C.orps determines.the adverse
environmenta! effects are minimal. [*-See (g) for
dehnirion of Suitable Filll

c.. Nationwide Permit No. 27 Aquatic Habitat
Restoiation, Establi shment, and Enhancement Activities.

(l) For activities that include a fishery enhancement
componert, the Corps will send the he-Construction
Nofification to the Colorado Dvision of Wildlife
(CDOW) forreview. In accordance with General
Condition 27 (Pre-Construction Notifi cation),
CDOW will have l0 days from the receipt of Corps
notification to indicate that they will be commenting
on the proposed project. .QDOW will therr have.an .
additional 15 days after the initial 10-day period to
provide those comments. If CDOW raises concems,
the applicant may either modify their plan, in
coordination with CDOW, or apply for a standard
individual permit.

(2) For activities involving the langth of a stream,
the post-project sfream sinuosity will not be
significantly reduced, unless it is demonstrated that
the reduction in,sinuosity is consistent with the :
natural morphological gvolution ofthe stream . . ,
(sinuosity is the ratio ofstream length to proJect
redch langth).

,  . , ,  :  :  . :  . - . .  . .  
:  : )  - : . , . : ; i ,  :  

. . '  .  . -  :  . -  ; : , . , . :  
, . :  

: j r ,

(3). Structres will allo-w the upstr.eam and,. , ..,
dgrynstream passqge gf aquatic organisms, including
fish native to the reach, as well as geqrqational.-ryale_1' 
craftorothernivigationat activitdi, unlgss _
specifically waived in writing by the District
Engineer. The use ofgrout and/or concrete in
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building structures is not authorized by this
nationwide permit.

(4) The construction of water parks (i.e., kayak
courses) and flood confrol projects are not authorized
by this nationwide permit.

d. Nationwide Permits Nos. 29 and 39; Residential
Developments and Commercial and Institutional
Developments. A copy of the existing FEMA/locally-
approved floodplain map must be submitted with the Pre-
Con structi on Notr fi c ati on. Ehea revi ervin g proposed
developments. the Corps rvill utilize the most accurate
and reliable FEIL.\ iocall.v-approved pre-project
i-loodplain mapping. not post-proJect floodplain mapping
based on a CLO\'[R or LOlfR. Ho$'ever. the Corps rvill
accept re\jsions to existing floodplain mapping if the
rer-isions resolve inaccuracies in the origmal floodplain
mapping and ifthe revisions accurately reflect pre-project
conditions.

2. Final Regional CondifionJApplicable to All Nationwide
Permits rvithin Colorado

e. Removal of Temporary-Fills. General Condition l-1
r Re:ior zu ol Tempora4' Fills) is arnended by addrng the
f,-r,,.-rn;ng: \ttren ;ernporan'frlls are placed tn rl'etlands in
Co,omco. a honzontal nrarlier (i.e. t-abric, certified s'eed-
i-ee r::a-a*. elc., rrrust b€ used to delineate the exisnng
grormd elevaoon of u edands that srll be ternporanly'
ti I led dunng constructisr.

f. Spauning Areas. General Condition 3 (Sparvning
Areas) is amended by adding the following: In Colorado,
all Designated Critical Resource Waters (see enclosure 1)
are considered important spawning areas. Thersfore, In
accordance with General Condition 19 (Designated
Critical Resource Waters), the discharge of dredged or fill
material in not authorized by the following nationwide
permitsin thesewaters:NWPs7, 12, 14, 16, 11 ,21,29,
31,35,39,40,42,43,44,49,  and 50.  In  addi t ion,  in
accordance with General Condition 27 (Pre-Construction
Notification), notification to the District Engineer is
required for use of the following nationwide permits in
these g 'aters:  \ \ \ /Ps 3.  8.  10.  13.  15.  18,  19,  22,23,25,
:-. :S- -r 'J. i l . l-1- 16. I a'rC lS".

g. Suitable Fill. In Colorado, use ofbroken concr€te as
frll material requires notification to the District Engineer
in accordance with General Condition 27 (Pre-
Construction Notifi cati on). Permittees must demonstrate
that soft engineering methods utilizing native or non-
manmade materials are not practicable (with respect to
cost, existing technology, and logistics), before broken
concrete is allowed as suitable fill. Use of broken
concrete with exposed rebar is prohibited in perennial
waters and special aquatic sites, 

,
h. Invasive Aquatic Species. General Condition I I is
amended by adding the following condition for work in
perennial or intermittent waters of the United States: If
heary equipment is used for the subject project that was
previously working in another stream, river, lake, pond, or
wetland within 10 days of initiating work, one the
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following procedures is necessary to prevent the spread of
New Zealand Mud Snails and other aquatic hitchhikers:

(l) Remove all mud and debris from equipment
(tracks, turrets, buckets, drags, teeth, etc.) and keep
the equipment dry for l0 days. OR

(2) Remove all mud and debris from Equipment
(tracks, turrets, buckets, drags, teeth, etc.) and
spray/soak equipment with either a 1:1 solution cif ' '

Formula 409 Household C.leaner and water, or a
solution of Sparquat 256 (5 ounces Sparquat per
gallon of water). Treated equipment must be kept
moist for at least 10 minutes. OR

(3) Remove all mud and debris fiom equipment
(tracks. turrets, buckets, drags, teeth, etc.) and
spray/soak equipment with water greater than 120
degrees F for at least I 0 minutes.

3. Final Regional Conditions for Revocation/Special
Notification Specific to Ceriain Geographic Areas

i. Fens: All Nationwide permits, except permit Nos. 3,
6,20,27,32, 38 and 17. are revoked in fens and wetlands
adjacent to fens. Use of nationu'ide permit Nos. 3, 20, 27
and 38, requires notification to the District Engineer, in
accordance u'ith General Condition 27 (Pre-Construction
Notification), and the perminee may not begrn the acrivity
until the Corps determines the adr.erse environmental
effects are minimal. The follorving defines a fen:

Fen soils (histosols) are normally saturated
throughout the growing season, although they may
not be during drought conditions. The primary
source ofhydrology for fens is groundwater.'
Histosols are defined in accordance with the U.S.
Department of Agriculture, Natural Resources
Conservation Service publications on Keys to Soil
Taxonomy and Field Indicators of Hydric Soils in the
United States
(http :/,isoi I s.usda. govr'technicallol assi fi catiorl'tarono
!ry).

j. Springs: Within the state of Colorado, all N\\?s-
except permit 47 (oiginal'C'), require preconstruction
nofification pursuant to General Condition 27 for
discharges of dredged or fill materiai within 1C0 feet of
the point ofgroundwater discharge ofnatural springs. A
spring source is defined as any location where
groundwater emanates from a point in the ground. For
purposes ofthis regional condition, springs do not include
seeps or other discharges which do not have a defined
channel.

4. Addirional Information

The following provides additional information regarding
minimization of impacts and compliance with existing
general Conditions:

a. Permittees are reminded of the existing General
Condition No. 6 which prohibits the use of unsuitable l
material. Organic debris, building waste, asphalt, car
bodies, and trash are not suitable material. Also, General
Condition l2 requires appropriate erosion and sediment
controls (i.e. all fills must be permanently stabilized to
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prevent erosion and siltation into waters and wetlands at
the earliest practicable date). Streambed material or other
small aggregate material placed along a bank as
stabilization_will not meet General Condifion 12. Also,
use of .erosion control mates that contain plastic netting
may.not meet General Condition 12 if deemed harmful to

,  w i l d i i f e .  , ,  t  
,  . :  . , ,  : ,  :  : : '

r  , . , - . - . i  i ' : , : . i  . ,  
' ;  .  i , r , :  ' ; , i  i - r  .  

. . , ; :

b. Designated .Critioal Resource Watersr in,Colorado,: Irt, I
Colorado, a list of designated Critical Resource Waters
has been oublished in accordance with General Condition
19 (De3ig4ated Critical Resource Waters). This iist will
be published on the Albuquerque District Regulatory
home page (http:,','www.spa.usace.arm.v".mi Jli'ep,")

c. Federally-ListedThreatenedandEndangered
Species. General condition l7 requires that nod-federal
permittees notify the District Engineer if any listed
species or designated critical habitat might be affected or
is in the vicinity of the project. Information on such
species, to include occurrence by county in Colorado,
may be found at the following U.S. Fish and Wildlife
Service website:
http :l/w wrv. fi.vs. govrinountain9/o2Dprairiei endspp/name_c
ountv search.htrr

C. Further Information

l. District Engineers have authority to determine if an activity
complieqwith the terms and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state,
or iocai:permits, approvals, or authorizations required by law.

3. NWPs donot grant any property rights or exclusive
privileges.

4. NWPs do not authorize any rnjury to the property or rights
of others.

5. NW?s do not authorize interference with any exisfing or
propoeed Federal project-

D. Definitions

Best management practices @MPs): Policies, practices,
procedures, or structures implemented to mitigate the adverse
environmental effects on surface water quality resulting from
development. BMPs are categorized as siructural or non-
structural.

Compensatory mitigation: The restoration, establishment
(creation), enhancemenl or preservation ofaquatic resources for
the pr.npose of compersating for unavoidable adverse impacts
which remain after all appropriate and practicable avoidance and
minimization has been achieved.

Currently serviceable: Useable as is or with some maintenance,
but not so degraded as to essentially require reconstruction..

Discharge: Theterm"discharge"meansanydischargeof . .
dredged or fill material. . '': .

Enhancemedt: thti manipul'ation of thephyiitai.ihdriricaf , oi .
biological characteristics of an aquatic resource to heighten,
intensify; br impiove a, speciffc aquatic iesource'function(s). -. :.,
Enhancerrient r6sults in the gain of selected aquatic resource
function(s), but may also lead to a decline in other aquatic
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resource function(s). Enhancement does not result in a gain in
aquatic resource area.

Ephemeral stream: An ephemeral stream has flowing water
only during. and for a short duration after, precipitation events in
a typical year. F,phemeral sffeam beds are located above the
water table year-round. Groundwater is not a source of water for
the stream. Runoff from rainfall is the primary source of water
for stream flow. 

' 
.

Establishment (creation): The manipulation of the physical,
chemical, or biological characteristics present to develop an
aquatic resource that did:not previously exist at an upland site.
Establishment results in a gain in aquatic resource area.

Historic Property: Any prehistoric or historic district, site
(including archaeological site), building, structure, or other
object included in, or eligible for inclusion in, the National
Register of Historic Places maintained by the Secretary of the
Interior. This term includes artifacts, records, and remains that
are related to and located within such properhes. The term
includes properties ofraditional religious and cultural
importance to an Indian tribe or Native Hawaiian organization
and that meet the National Register criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a
single and complete project in the Corps regulatory program. A
project is considered to have independent utility ifit would be
constructed absent the construction of other projects in the
project area. Portions ofa multi-phase project that depend upon
other phases of the project do not have independent utility.
Phases ofa project that would be constructed even ifthe other
phases were not built can be corrsidered as separate single and
complete projects with independent utility.

Intermittent,stream: An intermittent stream has flowing water
during certain times of the year, when groundwater provides
water for stream flow. Dwing dry periods, intermittent strearns
may not have flowing water. Runofffrom rainfall is a
supplemental source of water for steam flow.

Loss of waters of the United States: Waters of the United
States that are permanently adversely affected by filling,
flooding, excavation, or drainage because ofthe regulated
activity. Permanent adverse effects include permanent
discharges of dre@ed or fill rnaterial that ehange an aquatic area
to dry land, increase the bottom elevation ofa waterbody, or
change the use of a waterbody. The acreage of loss of waters of
the United States is a threshold measurement of the impact to
jurisdiaional waters for determining whether a pro;ect may
qualif for an NWP; it is not a net tlneshold that is calculated
after considering compensatory mitigation that may be used to
offset losses of aquatic functions and seryices. The loss of
stream bed includes the linear feet ofstream bed that is filled or
excavated. Waters of the United States ternporarily filled,
flooded, excavated, or drained, but restored to pre-construcfion
contours and elevations after construction, are not included in
the measurement of loss'bf wdters of the United States. Impacts
resultiqg fromlactivi.ties _e-ligr!te. fog _e49pp!igns,u4deg Section
a0a(fl9f the.clean WgterAcl ar,9.not'gqngldered w,hq.r1 , ,
ca1culating.thelosspfyat9rsq{th9Un!tqdState9'..

Non-tidal wetland: A non-tidal wetland is a wetland that is not
subject to the ebb and flow of tidal waters. The definition of a
wetland can be found at 33 CFR 328.3(b). Non-tidal wetlands



Nationwide 23 Permit Summary

contiguous to tidal waters are located landward of the high tide
line (i.e., spring high tide line).

Open water: For purposes of the NWPs, an open water is any
area that in a year with normal pattems of precipitation has water
flowing or standing above ground to the extent that an ordinary
high water mark can be determined. Aquatic vegetation within
the area of standing or flowing water is either non-emergent, .
sparse, or absent. Vegetated shallows are considered to be open ,
waters. Examples of "open waters" include rivers, streams,
lakes, and ponds.

Ordinary High Water Mark: An ordinary high water mark is a
line on the shore established by the fluctuations of water and
indicated by physical charactenstics, or by other appropnate
means that consider the characteristics of the sr:rrotmding areas
(see 33 CFR 328.3(e)).

Perennial stream: A perennial steam has flowing water year-
rormd during a typical year. The water table is located above the
stream bed fol most gf t9 V93L -G:qundu/a$eJ is the-primary
source of-waieifoi stream flow. Runoff from rainfall is a
supplemental source of water for stream flow.

Practicable: Available and capable of being done after taking
into consideration cos! existing technology, and logistics in light
of overall project prirposes.

Preronsfirctiou notifcetbn: A request submitted by the
project proponent to ttre Caps fu-confrrmation that a particula
actil"ity is authqized by natiorwide permit. The request may be
a permit applicatimr, letter, q similar document that includes
information about dre proposed work and its anticipated
environmental effects. Pre-construction nofi fi cation may be
required by the terms and conditions of a nationwide permif or
by regional conditions. A pre-consffuction notification may be
voluntarily submitted.ip eases where pre-construction
notification is not required and the project proponent wants
confirmation that the actrvity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the
decline of; aquatic resources by an action in or near those
aquatic resources. This term includes activities commonly
associated with the protection and maintenance of aquatic
resources through the implementation of appropriate legal and
physical mechanisms. Preservation does not result in a gain of
a4ntig rqqry uea m fitrlctims.

Re.establishment: The manipulation of the physical, chi:nrical,
or biological characteristics of a site with the goal of retuming
naturaVhistoric funcfions to a former aquatic resource. Re-
establishment results in rebuilding a former aquatic resource and
results in a gain in aquatic resource area.

Rehabilitation: The manipulation of the physical, chemical, or
biological characteristics of a site with the goal of repairing
naturaVhistoric funcfions to a degraded aquatic resource.
Rehabilitation results in a gain in aquatic resource function, but
does notresult in a gain in aquatic resource area.. . .. :.. ,_ , ,

Restoration: The manipulation of the physical, chemical, o1 " ,

biological characterisfics of a'site:with thegoal of retumrhg
natural/historic functions to a former or degradedaquatic : "*

resource. For the purpose oftracking net gains in aquatic
resource area, restoration is divided into two categories: re-
establishment and rehabilitation.
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Riffle and pool complex: Riffle and pool complexes are special
aquatic sites under the a0a@)(1) Guidelines. Riffle and pool
complexes sometimes characteize steep gradient sections of
streams. Such sheam sections aie recognizable by their
hydraulic characteristics. The rapid movement of water ovi:r a
course substrate in riffles results in a rough flow, a fliibulent
surface, and high dissolved oxygen levels in the waier. Fogls are
deeper areas associated with riffles. A slower stream Velocity, a
streaming'flow, a smooth.surface,'and a finer substrate i {:

characterizepools.' : '  '  .. " .

Riparian areas: Riparian areas are lands adjacent to streams,
lakes, and estuarine-marine shorelines. Riparian areas are
transitional between terrestrial and aquatic ecosystems, through
which sr:rface and subsurface hy&ology connects waterbodies
with their adjacent uplards. Riparian areas provide a vriety of
ecological functions and services and help irnprove or maintain
local water quality. (See ganeral condition 20.)

Shellfish seeding: The placemant of sheltfish seed and/or
suitable substrate-+ein€rease-shell#rato&*e'.ion-.*he*1fi sh seed
consists of immature individual shellfish or individual shellfish
attached to shells or shell fragments (i.e., spat on shell). Suitable
substrate may consist of shellfish shells, shell fragments, or other
appropriate rnaterials placed into waters for shellfish habitat.

Single and complete project: The term "single and corrplae
project" is defined at 33 CFR 3302(i) as the total project
proposed or accornplished by one owner/developer or
partrership orother associaticn of ownerJdevelopers. A shgle
and cornplete project must harc independant utility (see
definition)- For linearprojects, a *single and complete pro1egq !s
all crossings of a single water of the United Sfates (i.e., a single
waterbodf) at aspecific location. For'lineu projectb croSsing a - '

single waterbody several times at separate and distant lobations;
each crossing is considered a single and complete project.
However, individual channels in abraided stream or river, or
individual arms of a large, irregularly shaped wetland or lake,
etc., are not separate waterbodies, and crossings ofsuch features
cannot be considered separately.

Stormwater management: Stormwater management is the
mechanism for controlling stormwater runoff for the purposes of
reducing downstream erosion, water quality degradation, and
flooding and mitigating the adverse effects of changes in land
use on the aquatic 

Tlyronment.
Stormwater management facilities: Stormwater management
facilities are those facilities, including but not limited to,
stormwater retention and detention ponds and best management
practices, which retain water for a period of time to control
runoff and/or improve the quality (i.e., by reducing the
concentration of nutrients, sediments, hazardous substances and
other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the
ordinary high water marks. The substrate may be bedrock or
inorganic particles that range in size from clay to boulders.
Wetlands contiguous to the stream bed, but outside,of the . ,: .
ordinary high water 11arks, ar9 no.] ,cgnsid€rgd part of the stream
bed.

Stream channelization: fiie manipulation of a stream?s cours€;:,
condition, capacity, or location that cause$ more than minimal
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intemrption of normal stream processes. A channelized stream
remains a water of the United States.

Structure: An object that is arranged in a definite pattern of
organization. Examples of structures include, without limitation,
any pier, boat dock, boat ramp, wharf, dolphin, weir, boom,
breakwater, bulkhead, revetment, riprap, j elty, arti fi cial-'isl and;'
artifi cial reef,. per.manent mooring structure, power tralsrnission
1ine, permanently, moored floating vesse! piling,..aid,lo ' ',,. q;1 , .,

navigation, or any other manmade obstacle or obsf.ruction. . ,:,

Tidal w'etland: A tidal wetland is a wetland (i.e., water of the
United States) that is inundated by tidal waters. The definitions
of a wetland and tidal waters can be found at 33 CFR 328.3(b)
and 33 CFR 328.3(0, respectively. Tidal waters rise and fall in a
predictable and measurable rhythm,or cycle due to the
gravitational pulls of the moon and sun. Tidal waters end where
the rise and fall of the water surface can no longer be practically
measured in a predictable rhythm due to masking by other
waters, wind, or other effects. Tidal wetlands are located
channeiward of the high trde line, which is <iefined at 33 CFR
328.3(d).

Vegetated shallows: Vegetated shallows are special aquatic
sites under the a0a@)(1) Guidelines. They are areas that are
permanently inundated and under nomal circumstances have
rooted aquatic vegetation, such as seagrasses in marine and
estuarine systems and a variety of vascular rooted plants in
freshwater systems. . ;

Waterbody: For purposes of the NWPs, a waterbody"is a
jurisdictional water of the United States that, during a,year with
nomial pattems of precipitation, has water flowing or Standing
above ground to the extent that an ordinary high water mark .
(OHWM) or other indicators ofjwisdiction canbe determined,
as rvell as any wetland area (see 33 CFR 328.3(b)). If a
jurisdictional wetland is adjacent--meaning bordering,
contiguous, or neighboring-to a jurisdictional waterbody
displaying an OH\\tl or other indicators ofjurisdiction, that
waterMy and its a{acent wetlands are considered together as a
sngle aquatic mit (see 3l CFR 328.a(cX2)). Examples of
'$aterbodies" include stearns, rivers, lakes, ponds, and
wetlands-
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