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April 18, 2006 !

Mr. Gary Befiigati
CDOT Eureka
P.©, Box 3700
Eureka, CA %5501

Dear Mr. Berrigdn:

Subject: Amiendment o, the Clean Watér Act Section 401 Certification (Watel Quality
: Certification) for fhe: Confusion Hill Bypass Project

File: CDOT - Hwy- 101, Confusion Hill Bypass
WDID No. IB0O5153WNME

(. On March 6, 2006, we received your letter requesting amendments to Additional Conditions
: Nos. 4 aid 13 afthe Clean Water Act:Section 401 Water Quality Certification (Water Quality
& Certification) that was issued for the' Coiifusion Hill Bypass Project on Fébruary 16,2006, The
purpose of the, project is to provide a safe and: reliable transportation route.around the Confusion
Hil] landslide area by relocating the highway from the east side of the South Fork Belriver to the
west side: Your letterdetails potential problems with some of the language contained in
Additional Condifions Nos. 4 and 13 and requests that these condltions be.amended sli ghtly to

betterelarify their intent.

Additional Condifion No.-4- requires submittal of a Storm Water Pollution Prevention Flan
(SWPPP) at Jeast 30. days priorito the start of the'preject. Your letier recognizes tht Regiondl
Watér Board’s autherity to requité sibmittal of the SWPPP at least 30 days prior to the ,
commiengceriient of significant soil disturbance agtivities and the need for Reglonal ’Watel Board
staff to have adequate time to review the SWPPPand. Tequire changes However, the _
requirement to submit the:SWPPP, p1191 to the start:of the pro;ect is problematic becavse the time
constraints. assaciated w1th the authotizéd work window requires that CDOT begin staginig and
preparation agtivities well in gdvarice: of any. significarit soil distubing.activities, Regiona
Water Board staff recognize that Additiondl Condition No. 4 does net clearly define the start of
the project and this eondition shall be amended.

Your letter-also-suggests that the term “operation” in Additional Condition No. 13 is ammbiguous,
Additional Condition No. 13 states that fieling, lubrication, maintenance, opératien, stordge and
staging-of vehicles and equipment shall be outside waters of the United States and shall not réesult
_ in a discharge or a threatened discharge to waters of the United States. Regional Water Board
&; staff recognize this project involves.certain authorized operations within waters of the United
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Mr. Gary Berrigan -2- ' - C April 18,2006

States. Regional Water Board staff agree that including the term “operation” in this condition is
not appropsiate forthis project.

This letter serves as an amendment to' the Water Quality Certification issued for the Canfusion
Hill Bypass project on February 16, 2006, revising and replacing Additienal Condition Nos, 4 -
anid 13 as outlined beélow: ‘

- Additienal Condition Ne. 4: A copy of the Storm WaterPollution Prevention Plan (SWPPP)
shall be submitted to the attention of Regional Water Board staff
Dean Prat at least 30 days ptior to the:stat of'soil disturbance
activities or othér activities that eould affect water fuality.

Additienal Cendition Na. 133 Fueling, lubrication, maintenance, storage and staging of
: vehicles and equipment-shall be outside waters ofthe Wnited
States and operation of v¢hicles and equipment'shall netresult in
4 discherge or a threatened discharge to waters, of the Uiited
States, Atno titme shall the applicant nse ary vehicle.of
equipment that leaks any substance that may impact water
quality. '

I hereby issue an amendment to Additional Condition Nos. 4 and 13 of the Water Quality
Certification Order (WDID.No.. IB05153WNME) for the- Highway 101, Confusion Hill Bypass

Project and certify-that the remainder of the Water Quality Certifieation sections-of the Qrder are
still valid. If you have any questions or comments, please contact Dean Prat at (707) 576-2801.

Sincerely,

Catherine E. Kuhlman
Bxecutive Officer

041806 ‘DLP_odoteonfusionhilld0Lamend.doc

San Fiancises, CA 94599 , _ o
UiS: Armiy Cotps of Engineers, District Engineer, P.O, Box 4863, Burcka, CA 95502

co:  Ws. Jane Hicks, 1.8, Army Corps.of Engincers, Regtlatory Functions, 333 Market Street,

Ms.‘Busan Lerdy, CDOT Bureka, P.O. Box 3700, Eureka, GA 95501
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California Regional Water Quality Control Board
North Coast Region
John W. Corbett, Chairman
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Alan C, Lloyd, Ph.D. , 5550 Skylans Boulevard, Suité A, Santa Rosa, Califomia 95403 Arnold
Agency Secrefary Thone: (871) 721-9203 (toll free) + Office: (707) 576-2220 * FAN: (707) 523-0135 Schgnne:rzeggvr
’ ’ overhor

February 16, 2006

Ms. Susan Leroy
CDOT Eureka

" 1656 Union Street
Bureka, CA 95501

Dear Ms. Leroy: S | .

Subject: Issuance of Cléan Water Act Section 401 Certification (Water Quality
Certification) for the Confusion Hill Bypass Project

File: CDOT — Hwy 101, Confussion Hill Bypass
WDID No. 1B05153WNME

This Order by the California Regional Water Quality Control Board, North Coast Region
(Regional Witer Board), is being issued pursuant to Section 401 of the Clean Water Act (33
TUSC 1341), in response to your request, on behalf of the California Department of
Transportation (applicant), for Water Quality Certification for activities related to the Confusion
Hill Bypass Project in Mendocino County. On November 29, 2005, the Regional Water Board
received your application and a $500.00 processing fee, On December 29, 2005, we sent you a
letter stating the application was incomplete. You submitted additional information during the
first week of January 2006, including a Notice of Determination and maps that show the area of

. potential impact from the project is larger than the area that was used to calculate the initial fee.
On January 11, 2006, we deemed the application complete and posted information describing the
project on the Regional Water Board’s website for a 21-day public review and comment period.
We did not receive any comments on this project. On January 12, 2006, we received an
additional $6510.00 that covers the remairiing balance of the application fee.

Project Description: The project is located approximately 18.5 miles south of

) Garberville and 8 miles north of Leggett. Highway 101 currently
bisects an ancient and active rockslide in the area known as
Confusion Hill. The purpose of the project is to provide a safe and
reliable transportation route around the landslide ares by relocating
the highway from the east side of the South Fork Eel River to the
west side. Relocating the highway requires construction of two
new bridges and a new seclion of highway between the new
bridges. The existing section of highway will be de-commissioned
following completion of the bypass.

California Environmental Protection Agency
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Ms. Susan Leroy 2~ February 16, 2006

The south bridge will be a segmental, cast-in-place, pre-stressed
box girder structure. The south bridge will be 43 feet wide, 1355
feet long, and 255 feet above the center of the river chaiinel, The
foundation for the south bridge will be constructed on cast-in-
drilled-hole piles, The north bridge will be a ¢ast-in-place pre-
stressed box girder structure with pier shaft foundations. The north
bridge will be 43 feet wide, 580 feet long, and 150 feet above the
center of the river. Both bridges are designed such that all piers
and associated foundations will be located above the 100-year -
flood elevation of the river and the new section of highway will be
at least 150-feet above the river,

Temporary access roads and temperary bridges will be constructed

at each end of the project to allow access for personnel and various
construction equipment including cranes, drill rigs, and excavation

equipment. The applicant has identified two 1.5-acre areas near

each end of the project as places where activities related to

construction of access roads and temporary bridges could impact

waters of the United States. The temporary bridges will be

constructed 3 feet above the elevation of the 100-year storm event

or they will be designed to withstand the 100-yeay stortm event and

would be overtopped at the elevation of a 50-year storm event.

Activities related o construction of the temporary bridges include ’
rotating, vibrating, drilling or a combination of these methods to TN
install sheet piles or casings and drilling holes into the bedrock to w"
build support piers for the temporary bridges.

A seasonal temporary bridge may also be installed near the south
bridge. A railroad flatcar or similar bridge deck will be placed on
river rock abutments; or wooden, steel or concrete piles will be
placed in the channel to support a wood deck. The river rock
abutments may extend several feet into the channel. All the
bridges are designed to allow for fish passage and passage for
recreational boating. :

A portable concrete bateh-plant will be located near the southern
end of Route 271 at an elevation above the 100-year storm event,
A conerete pipeline or “slick line” may be used to transport
concrete from the batch plant. A typical slick line {s made of 6-
inch diameter steel pipe; a secondary containmerit pipe or trough
would be used to contain any concrete spills. All concrete wastes
and water that. contacts fresh concrete must be fully contained and
disposed of properly in order to prevent any discharge to surface
water or ground water.,

O
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Ms. Susan Leroy

Receiving Waters:

Filled or Excavated Area:

Total Linear Impacts:

-3- Febmuary 16, 2006

All permanent and temporary impacts to waters of the United
States from this project will ocour within two designated 1.5-acre
areas: however, the actual area of impact to waters of the United
States is anticipated to be much smaller. The area of anticipated
temporary impacts to waters of the United States from access road
and temporary bridge placement and removal activities will be
approximately 0.16-acre at each end of the project. All support
piers installed for the temporary bridges will be removed to the
level of bedrock. The only area of permanent impact to waters of
the United States is anticipated to be from thie sections of
temporary bridge piers that will remain below the top of bedrock
following removal of the temporary bridges. The area-of
permanent impact to-waters of the United States from these pier
remnants will be less than 0.01 acre. The new bridges and new
highway section will not permanently impact waters of the United
States.

The new section of highway will be placed in a large through-cut.
Approximately 385,000 cubic yards of excess earthen material will
be penerated by excavation of the through-cut. The applicant has
identified five areas along Highway 101 near the north end of the
project that are above the elevation of the 100-year storm event
where permanent disposal of the excess excavation material will
occur. Best Management Practices (BMPs) for sediment and
turbidity control will be implemented at the disposal areas during
construction activities and all the disposal areas will be planted
with native shrubs upon completion of the project.

The proposed project will not affect any wetlands. Existing
vegetation will be preserved to the maximum extent possible and
all disturbed areas will be seeded and replanted. To compensate
for potential impacts this project may have on salmonids, & culvert
modification project will be implemented on Red Mountain Creek
to restore fish passage and provide access to historic spawning and
rearing habitat.

South Fork Eel River in the Benbow Hydrologic Subarea No.
111.32. :

Area Temporarily Impacted: 0.32 acres of stream bank and stream
channel -

Area Permanently Impactéd: 0.01 acre of stream charnel

Length temporarily impacted: 150 feet

‘Length permanently impacted: none

California Environmental Protection Ageucy
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Ms. Susan Leroy -4- February 16, 2006

Federal Permit: U.S. Army Corps of Engineers Nationwide Permit No, 33

Compensatory Mitigation: - To compensate for potential impacts to salmonids as a result of the
: Confuston Hill Bypass project consfruction activities, the applicant
will fund a project to improve fish passage through the eulvert at
Red Mountain Creek. Highway 101 crosses Red Mountgin Creek
yat the north end of the project where the new alignment will
conform to the existing alignment. During a wide range of typical
stream flows, the existing culvert at Red Mountain Creek prevents
salmonids from accessing historic spawning and redring habitat
located upstream of the culvert. The fish passage improvement
project will incorporate National Marine Fisheries Service and
Californiia Department of Fish and Game (CDF&G) fish passage
criteria. The mitigation project is subject to approval by thosg
agencies. ‘

Modifications to improve fish passage through the existing culvert
will likely include installation of concrete/rock weirs (baffles) in
the bottom of the culvert to reduce flow velocities through the
culvert. The baffles are likely to be composed of large rocks and
cohgrete. The existing road leading to the culvert outlet will be
used to gain access to throi;gh‘the culvert and inlet area.

Noncompensatory

Mitigation: Noncompensatory mitigation for this project includes the use of
BIMPs for waste handling, sediment and turbidity control, and
heavy equipment use and concrete use.near a waterway. The
applicarit has apphed for a Lake or Streambed Alteration
Agreement (1600 Permit) from the CDF&G.

CEQA Compliance: The California Department of Transportation, as the lead agency
-~ for CEQA, certified an Environmental Impact Report (SCH#
200405201) for this project on December 15, 2005,

Standard Conditions: Pursuant to Title 23, California Code of Regulations, Section 3860
(23 CCR 3860), the following three standard conditions shail apply
to this project:

1)  This certification action is subject te modification or
revocation upon administrative or judicial réview, including
review and amendmeént pursuant to Section 13330 of the
Califorriia Water Code and 23 CCR 3867.

2)  This certification action is not intended and shall not be
construed to apply to any discharge ﬂ‘om any activity

involving a hydroglectric facility requiring a Federal Energy

California Environmental Prm‘ectwn Agency
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Ms. Susan Leroy

Additional Conditions:

3)

-5- February 16, 2006

Regulatory Commission (FERC) license or an amendment to
a FERC license unless the pertinent certification application
was filed pursuant to 23 CCR 3855(b) and the application
specifically identified that a FERC license or amendrment to a
FERC license for a hydroelectric facility was being sought.

The validity of any nondenial certification action (actions 1
and 2) shall be conditioned upon total payment of the full fee
required under 23 CCR 3833, unless.otherwise stated in
writing by the certifying agency.

Pursuant to 23 CCR 3859(a), the applicant shall comply with the
. following additional conditions:

1)

2)

3)

4)

5)

The applicant shall notify the Regional Water Board in
writing at least five working days (working days are Monday
— Friday) prior to the commencement of the project, with
details regarding the schedule of operations, to allow staff the
opportunity to be present onsite and to answer any public
inquiries that may arise regarding the project.

All conditions listed in this Water Quality Certification must
be included in the Plans and Specifications prepared by the
applicant for the Contractor. All conditions shall be
implemmented according to the submitted application and this
Water Quality Certification.

A copy of this permit must be provided to the contractor and
all subcontractors condueting the work, and a copy must be
in their possession at the work site. It is the applicant’s
responsibility to ensure that the contractor and all
subcontractors are provided a copy of this permit.

A copy of the Storm Water Pollution Prevention Plan
(SWPPP) shall be submitted to the attention of Regional

- ‘Water Board staff Dean Prat at least 30 days prior to the start

of the project.

The Red Mountain Creek mitigation project shall be
completed by October 31, 2010. The applicant shall notify
the Regional Water Board in writing at least five working
days (wotking days are Monday — Friday) prior to the
commeéncement of the Red Mountain Creek mitigation
project, with details regarding the schedule of operations, to
allow staff the opportunity to be present onsite and to answer

" any public inquiries that may arise regarding the project.

Culifornia Environmental Protection Agency
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Ms. Susan Leroy

6)

7

8)

9)

10)

11)

12)

13)

-6- February 16, 2006

The.Red Mouritain Creek mitigation project shall comply
with a]l conditions in this Water Quality Certification.

Adequate BMPs for sediment and turbidity control shalf be
implemented and in place prior to, during, and after
coristruction in order to ensure that no silt or sediment enters
sirface waters.

If, at any time, an unauthorized discharge to surface waters

occurs, or any water quality problem arises, the project shall
cease immediately and Regional Water Board staff shall be

notified promptly.

No debiis, soil, silt, sand, bark, slash, sawdust, rubbish,
cement or conorete washings, oil or petroleum products, or
other organic or earthen material from any construction or
associated activity of whatever nature, cther than that
authorized by this permit, shall be allowed to enter into or be
placed where it may be washed by rainfall into waters of the
State.

All materials used for cleaning concréte from tools and
equipment, and any wastes generated by this activity, shall be
adequately contained to prevent contact with soil and surface
water and shall be disposed of properly.

When operations are completed, any excess material or
debris shall be removed from the work area and disposed of
properly. No rubbish shall be deposited within 150 feet of
the high water mark of any stream.

If construction dewatering is found to be necessary, the
applicant will use a method of water disposal other than
disposal to surface waters (such as land disposal) or the
applicant shall-apply for coverage under the General
Construction Dewatering Permit and receive notification of
caverage to discharge to surface waters.

Fueling, lubrication, maintenance, operation, storage and
staging of vehicles and equipment shall be outside of waters
of the United States and shall not result in a discharge or a
threatened discharge to waters of the United States. At no
time shall the applicant use any vehicle or equipment, which -
leaks any substance that may impact water quality.

California Environmental Protection Agency
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Mas. Susan Leroy -1- February 16, 2006

14) Project activities shall comply with provisions in the North
Coast Region Water Quality Control Plan (Basin Plan).

15) The project site may be visited and assessed by Regional
; Water Board staff to document compliance with this

i certification.
i

; 16) Al work within waters of the United States shall not
: commence until May 15™ and shall be completed prior to
October 31st.

17) Al activities, BMPs, and associated mitigation will be
conducted as described in this Permit and the application
submitted by the applicant for this project.

18) The apphcant shall take photos of all areas disturbed by
project activities, including all excess materials disposal
areas, after the ﬁrst rainfall event that generates visible nunoff
from tllese areas in order to demonstrate that erosion control
measures have been successfil. A report containing these
photos shall be submitted within 60 days of the first rainfall
event that generates runoff from the disturbed areas,

19) Visual observations of the South Fork Eel River shall be
conducted whenever a project activity has the potential to
mabilize sediment and increase the turbidity of the South
Fork Bel River, Field turbidity measuréments shall be
collected whenever a project activity causes turbidity of the
South Fork Eel River to be increased above background
concentrations in order to demonstrate compliance with
receiving water limitations.

Whenever turbidity in the South Fork Bel River is increased
above background as a result of project activities, turbidity
measurements shall be collected upstream (within 50 feet) of
project activities (background) and downstream (within 100
feet) of the source of turhldlty The frequency of turbidity

monitoting shall be a minimurm of every hour during periods
of increased turbidity and shall continue until turbldlty
measurements demonstrate complianice with recelvmg water
limitations and turbldity levels ar¢ no longer increasing as a
résult of project activities, If turbidity levels are greater than
20 percent above background 100 feet downstream of the
source-of turbldlty, all necessary steps shall be taken to
install, repair, and/or modify BMPs to control the source(s)
of sediment and the overall distance from the source of

fhf'orma Environmental Protectwn Agency
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Ms. Susan Leroy -8- February 16, 2006

turbidity to the downstream extent of the increased turbidity
(20 percent above background) shall be measured,

Turbidity monitoring results shall be reported to appropriate
Regional Water Board staff by telephone within ¥ hour of
taking any turbidity measurement that shows turbidity levels
are 20 percent above background 100 feet or more
downstream of the source of turbidity. All recorded visual
obsservation and all field turbidity measurements collected for
the purpose of this condition shall be submltted in a report to
the Regional Water Board by November 15" each year and

~ within 45 days of project completion.

20) This Order is not transferable. In the event of any change in
control of ownership of land presently owned or controlled
by the applicant, the applicant shall notify the successor-in-
interest of the existence of this Order by letter and shall
forward a copy of the letter to the Reglonal Water Board at
the above address.

To discharge dredged or fill material under this Order, the
successor-in-interest must send to the Regional Water Board

Executive Officer a written request for transfer of the Order, ‘
The request must contain the requesting entity’s full legal ]
name, the state of incorporation if a corporation, address, and é
telephone number of the person(s) responsible for conitact

with the Regional Water Board. The request must also

describe any changes to the Project proposed by the
suceessor-in-interest or confirm that the successor-in-interest

intends to implement the Project as described in this Order.

Water Quality Cemﬁcatlon I hereby issue an order [23 CCR Subsection 3831(e)] certifying
that any authorized discharge from the Confusion Hill Bypass
Project, (Factllty No. 1B05153WNME) will comply with the
applicable provisions of sections 301 (“Effluent Limitations™), 302

“(“Water-Quality Related Effluent Limitations™); 303 (“Water
Quality Standards and Implementation Plans™), 306 (““National
Standards of Performance™), and 307 (“ Toxic and Pretreatment
Effluent Standards™) of the Clean Water Act [33 USC Subsection
1341 (a)(1)], and with other applicable requirements of State law.
This discharge is also regulated under State Water Resources
Control Board Order No. 2003 - 0017 - DWQ, "General Waste
Discharge Reqpirements for Dredge and Fill Dlscharges That Have
Received State Water Quality Certification” which requires
compliance with all conditions of this Water Quality Certification.

@
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Ms. Susan Leroy -9- February 16, 2006

Except as may be modified by any preceding conditions, all
certification actions are contingent on: a) the discharge being
limited and all proposed mitigation being completed in strict
compliance with the applicant’s project description, and b)
compliance with all applicable requirements of the Regional Water

v Board's Water Quality Control Plan for the North Coast Region
(Basin Plan).

Expiration: The authorization of this certification for any dredge and fill
activities expires on February 16, 2011. Conditions and
monitoring requirements ouflined in this certification are not
subject to the expiration date outlined above, and remain in full
effect and are enforceable.

Please notify Dean Prat of our staff at (707) 576-2801 prior to construction (pursuant to
Additional Condition No. 1 above) so that we can answer any public inquiries about the work,

Sincerely,

Catherine Kuhiman
Execitive Officer

021406 DLP_hwyl10lconfusionhill401cert.doc

Enclosure:
State Water Resources Control Board Order No. 2003-0017 - DWQ, "General Waste
Discharge Requirements for Dredge and Fill Discharges That Have Received State Water
Quality Certification”

cc:  Ms. Jane Hicks, U.S. Army Corps of Engineers, Regulatory Functions, 333 Market Street,

~ San Francisco, CA 94599
U.S. Army Corps of Engineers, District Engineer, P.O. Box 4863, Eureka, CA. 95502

California Environmental Profection Agency
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STATE WATER RESOURCES CONTROL BOARD
WATER QUALITY ORDER NO, 2003 - 0017 - DWQ
STATEWIDE GENERAL WASTE DISCHARGE REQUIREMENTS FOR

DREDGED OR FILL DISCHARGES THAT HAVE RECEIVED
STATE WATER QUALITY CERTIFICATION (GENERAL WDRs)

The State Water Resources Control Board (SWRCB) finds that:

1.

Discharges eligible for coverage under these General WDRs are discharges of dredged or fill
material that have received State Water Quality Certification (Certification) pursuant to
federal Clean Water Act (CWA) section 401. _

Discharges of dredged or fill material are commonly associated with port development, stream
channelization, utility crossing land development, transportation water resource, and flood
control projects, Other activities, such as land clearing, may also involve discharges of
dredged or fill materials (e.g., soil) into waters of the United Statgs.

CWA section 404 establishes a permit program under which the U.S, Army Corps of Engineers
(ACOE) regulates the discharge of dredged or fill material into waters of the United States.

CWA section 401 requires every applicant for a federal permit or license for an activity that
may result in a discharge of pollutants to a water of the United States (including permits under
section 404) to obtain Certification that the proposed activity will comply with State water
quality standards. In California, Certifications are issued by the Regional Water Quality
Control Boards (RWQCB) or for multi-Region discharges, the SWRCB, in accordance with
the requirements of Californi Code of Regulations (CCR) section 3830 et seq, The SWRCRB’s
water quality regulations do not authorize the SWRCE or RWQCBs to waive certification, and
therefore, these General WDRs do not apply to any discharge authorized by federal license or
permit that was issued based on a determination by the issuing agency that certification has
been waived. Certifications are issued by the RWQCB or SWRCB before the ACOE may
issue CW A section 404 permits. Any conditions set forth in a Certification become conditions
of the federal permit or license if and when it is ultimately issued,

Article 4, of Chapter 4 of Division 7 of the Califomia Water Code (CWC), commencing with
section 13260(a), requires that any person discharging or proposing to discharge waste, other than
to a community sewer system, that could affect the quality of the waters of the State,’ file a report
of waste discharge (ROWD). Pursuant to Article 4, the RWQCBSs are required to prescribe waste
discharge requirements (WDRs) for any proposed or existing discharge unless WDRs are waived
pursuant to CWC section 13269, These General WDRs fulfill the requirements of Article 4 for
proposed dredge or fill discharges to waters of the United States that are regulated under the

State’s CWA section 401 authority.

" “Walers of the State™ us defined in CWC Section 13050(c)

O
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IT IS HEREBY ORDERED that WDRs are issued to all persons proposing to discharge dredged or
fill material to waters of the United States where such discharge is also subject to the water quality
certification requirements of CWA section 401 of the federal Clean Water Act (Title 33 United
States Code section 1341), and such certification has been issued by the applicable RWQCB or the
SWRCB, unless the appllcable RWQCB notifies the applicarit that its discharge will be regulated
through WDRs or waivers of WDRs issued by the RWQCB. In order to meet the provisions
contained in Division 7 of CWC and regulations adopted thereunder, dischargers shall comply with

the following:

1. Dischargers shall implement all the terms and conditions of the applicable CWA section 401
Certification issued for the discharge. This provision shall apply irrespective of whether the
federal license or permit for which the Certification was obtained is subsequently deemed invalid
because the water body subject to the discharge has been deemed outside of federal juiisdiction.

2. Dischargers are prohibited from discharging dredged of fill material to waters of the
United States without first obtaining Certification from the applicable RWQCB or SWRCB,

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and
correct copy of an order duly and regularly adopted at a meeting of the State Water Resources

Control Board held on November 19, 2003,

AYE: Arthur G. Baggett, Jr.
' Peter S. Silva
Richard Katz
QGary M. Carlion
Nanecy H. Sutley

NO: None.
ABSENT: None.
ABSTAIN: None. e e
AL U%w)_
Debbie [rvin
Clerk to the Board
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#  Northern Region

601 Locust Street, Redding, CA 96001
www.dfg.ca.gov

ALY KOCH, Director

NOTIFICATION NO. R1-09-0211 Page 1 of 10

AGREEMENT REGARDING PROPOSED LAKE STREAMBED ALTERATION

THIS AGREEMENT, entered into between the State of California, Department of Fish and
Game, hereinafter called DFG, and Mr. Steven Blair, representing the California Department
of Transportation, hereinafter jointly and severally called the “Responsible Party,” is as follows:

WHEREAS, pursuant to Division 2, Chapter 6 of the California Fish and Game Code (Code), the
Responsible Party, on June 16, 2009, notified DFG of the intention to divert or obstruct the
natural flow of, or change the bed, channel, or bank of, or use material from the streambed of,
the following waters: Red Mountain Creek, tributary to the South Fork Eel River, in the
County of Mendocino. These waters are located in Section 17, T24N, R17W, Mount Diablo
Base and Meridian, on the Noble Butte and Piercy USGS 7.5-minute quadrangles; and

WHEREAS, DFG has determined that without implementation of the conditions contained within
this Agreement, such operations may substantially adversely affect existing fish and wildlife
resources including, but not limited to: Chinook salmon (Oncorhynchus tshawytscha),
coho salmon (O. kisutch), steelhead trout (O. mykiss), foothill yellow-legged frog (Rana
boylii), other non-game and game fishes, amphibians, reptiles, aquatic invertebrates,
mammals, birds, and other aquatic and riparian species.

THEREFORE, DFG hereby proposes measures to protect fish and wildlife resources during the
Responsible Party's work. The Responsible Party hereby agrees to accept and conduct all
activities in accordance with the following:

ADMINISTRATIVE PROVISIONS:

1) If the Responsible Party's work changes from that stated in the notification specified above,
this Agreement is no longer valid and a new notification shall be submitted to DFG. Failure to
comply with the provisions of this Agreement and with other pertinent Code sections, including
but not limited to Sections 5650, 5652, 5901, 5937, and 5948, may result in prosecution.

2) Nothing in this Agreement authorizes the Responsible Party to trespass on any land or
property, nor does it relieve the Responsible Party of responsibility for compliance with
applicable federal, state, or local laws or ordinances. A consummated Agreement does not
constitute DFG endorsement of the proposed operation, or assure DFG's concurrence with
permits required from other agencies.

3) The provisions contained in this Agreement constitute the limit of activities agreed to and
resolved by this Agreement. The signing of this Agreement does not imply that the Responsible
Party is precluded from doing other activities at the site. However, activities not specifically
agreed to and resolved by this Agreement shall be subject to separate notification pursuant to
Code Section 1600 et seq.

4) in accordance with Code Section 1605, the Responsible Party may request one extension of
this Agreement, provided that the request is made in writing prior to the expiration of its original

Conserving California’s Wildlife Since 1870
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term. DFG shall grant the extension if the appropriate extension fee is paid unless it determines
that the Agreement requires modification because the measures contained in the Agreement no
longer protect the fish and wildiife resources that the activity may substantially adversely affect.
If the Responsible Party fails to request the extension prior to the Agreement’s termination then
the Responsible Party shall submit a new notification with fees and required information to DFG.
Any activity conducted under an expired Agreement is a violation of Code Section 1600 et seq.

5) The Responsible Party shall provide a copy of this Agreement to all contractors,
subcontractors, and the Responsible Party's project supervisors. Copies of the Agreement and
any amendment thereto shall be readily available at work sites at all times during periods of
active work and must be presented to any DFG personnel, or personnel from another agency
upon demand.

6) DFG reserves the right to enter the project site at any time to ensure compliance with
measures and/or monitoring of this Agreement, provided DFG: a) provides 24 hours advance
notice; and b) allows the Responsible Party or representatives to participate in the inspection
and/or monitoring. This condition does not apply to DFG enforcement personnel.

7)  All provisions of this Agreement remain in force throughout the term of the Agreement.
Any provisions of the Agreement may be amended or the Agreement may be terminated at any
time provided such amendment and/or termination are agreed to in writing by both parties.
Mutually-approved amendments become part of the original Agreement and are subject to all
previously negotiated provisions.

8) Itis understood DFG will enter into this Agreement for purposes of establishing protective
features for fish and wildlife. The decision to proceed with the project is the sole responsibility
of the Responsible Party. It is further agreed all liability and/or incurred cost related to or arising
out of the Responsible Party's project and the fish and wildlife protective measures of this
Agreement, remain the sole responsibility of the Responsible Party. The Responsible Party
agrees to hold harmless the State of California and DFG against any related claim made by any
party or parties for personal injury or any other damages.

9) This Agreement is not intended as an approval of a project or of specific project features
by DFG. Independent review and recommendations will be provided by DFG as appropriate on
those projects where local, state, or federal permits or other environmental reports are required.

10) Suspension and Cancellation. DFG may suspend or cancel this Agreement if DFG
determines that circumstances warrant suspension or cancellation. The circumstances that
might warrant suspension or cancellation include, but are not limited to, the following:

a) Failure by the Responsible Party, or his/her employees, agents, representatives,
contractors, and/or subcontractors, to comply with any of the terms and measures of this
Agreement.

b) DFG determines that the information the Responsible Party provided to DFG to develop
this Agreement, or the information contained in a notification, is incomplete or inaccurate.

¢) DFG obtains new information that shows the work authorized by this Agreement could
substantially adversely affect fish and wildlife resources, notwithstanding Responsible Party’s
compliance with the Agreement.
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d) DFG determines that measures to protect fish and wildlife resources different from those
included in this Agreement are necessary to protect those resources.

e) There is a substantial change in conditions. For purposes of this Agreement, “substantial
change in conditions” shall mean one or more of the following: 1) the work described in this
Agreement is substantially changed; 2) conditions affecting fish and wildlife resources
substantially change; and/or 3) the work conducted under this Agreement have adversely
affected, or will adversely affect, fish and wildlife resources, notwithstanding that Responsible
Party has complied, or will comply with, the terms and measures of this Agreement.

Scope of Suspension. At the discretion of DFG, any action to suspend this Agreement may be
limited in scope to address the specific problem or problems resulting in the suspension.
Hence, DFG may limit the suspension to specified work or specified areas. DFG shall notify
Responsible Party of any suspension of the Agreement, or any part thereof, in writing. Any
suspension shall take effect immediately upon receipt of such notice by Responsible Party, or in
accordance with the instructions contained in the notice. Such notice will identify the reason or
reasons for the suspension, the actions necessary to correct the problem, and the scope of the
suspension.

Reinstatement Following Suspension. DFG may lift any suspension when it has determined
that Responsible Party has adequately addressed the problem or problems resulting in the
suspension and that reinstatement of the Agreement will not cause harm to fish and wildlife
resources.

Other Laws Regarding Habitat and Species Protection.

11) The U.S. Army Corps of Engineers (Corps) has permitting requirements for certain
instream projects under Section 404 of the Federal Clean Water Act. If this project features the
placement of dredged or fill materials into the channels of streams (below the ordinary high
water mark) that are waters of the United States, a permit may be required by the Corps. If your
project needs a permit from the Corps, you will also need to obtain a Water Quality Certification
pursuant to Section 401 of the Federal Clean Water Act from the Regional Water Quality
Control Board (Regional Water Board). In addition, if your project will involve disturbance within
or discharges of pollutants to waters of the State of California, the Regional Water Boards may
require a permit, whether or not the Corps requires a permit. If there is any question regarding
the possibility of the project meeting the above limitations, the Responsible Party should contact
the Corps and the Regional Water Board prior to beginning work. This Agreement in no way
represents permitting requirements by the Corps or the Regional Water Board. It is the
responsibility of the Responsible Party to contact the Corps, and to comply with the provisions
of any Section 404 permit issued, if required by the Corps. Similarly, it is the responsibility of
the Responsible Party to contact the Regional Water Board and to comply with the provisions of
any Section 401 Certification, Regional Water Board Waste Discharge Requirements or waiver
of Waste Discharge Requirements issued by the Regional Water Board.

12) The Responsible Party may have certain other responsibilities pursuant to the Federal
Endangered Species Act resulting in mitigative project features required by the U.S. Fish and
Wildlife Service and/or National Marine Fisheries Service.
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13) The Responsible Party shall comply with all litter and pollution laws. All contractors,
subcontractors and employees shall also obey these laws and it shall be the respon3|b|hty of the
Responsible Party to ensure compliance.

OPERATIONAL PROVISIONS

NOTIFICATION MATERIALS AND PROJECT DESCRIPTION

14) Responsible Party’s notification (Notification of Lake or Streambed Alteration, received
June 16, 2009, together with all maps, plans, photographs, drawings, and all other supporting
documents submitted with notification to describe the activity) are hereby incorporated by
reference into this Agreement. Responsible Party shall conduct project activities within the work
areas and using the mitigative features described in the notification and supporting documents,
unless such project activities, work areas or mitigative features are modified by the provisions of
this Agreement, in which case the activities shall be conducted as described in this Agreement.

The work under this Agreement is limited to the construction of fish passage improvement
structures at the Red Mountain Creek crossing of US Highway 101 as mitigation for fisheries
impacts associated with the Confusion Hill Roadway Relocation Project. All work shall be in
accordance with submitted plans and diagrams and any subsequent revisions approved by
the DFG in writing. Specific work includes restoration of an access road to the site,
construction of a temporary diversion to dewater the work area, installation of boulder
clusters and concrete weirs within the existing culvert, and construction of a rock weir at the
culvert outlet:

Access Road

The first item of work will be to restore approximately 265 linear feet of a decommissioned
portion of the access road. This will require removal of invasive species, including French
broom and greater periwinkle, as well as several trees. Additional invasive species
adjacent to the road may also be removed. Restoration of the access road will include
minimal earth work, and placement of imported rocky material. The road will be constructed
using a bulldozer and excavator. Temporary silt fence will be placed on disturbed
embankments. The road design will allow for natural drainage by out-sloping the roadbed.
The road will be treated with erosion control upon completion of the project.

Water Diversion

After the access road has been completed, the temporary creek diversion dam will be
constructed manually above the inlet of the culvert. Personnel will hike through the culvert
to the inlet where they will place a temporary diversion berm to create a barrier to the flow.
Water will be diverted into a minimum 12" diameter stream diversion conduit (pipe) along
the edge of the culvert to a point immediately downstream of the work area. Qualified
biologists with experience handling anadromous salmonids will be on site during the
dewatering of the culvert to capture and relocate stranded salmonids and amphibians.
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In-Culvert Work

The two-ton RSP rocks will be stored at the Confusion Hill staging area above the culvert.

A backhoe or bobcat will utilize the access road to transport rock into the culvert. The two-
ton rocks will be bonded and cabled together in clusters of three and placed within the
culvert as indicated on the approved plans. A total of nine boulder clusters are proposed. A
small concrete pump will be parked near the outlet of the culvert and concrete will be
pumped up to the concrete weir forms. Concrete weirs will be placed within the culvert as
indicated on the approved plans. A total of eight weirs are proposed. No concrete will
come into contact with the creek. A portable concrete washout facility will be used to
transport concrete waste material to a disposal site away from the creek.

In-Stream Weir

At the culvert outlet, an arched rock weir will be constructed from % ton RSP to help
increase low-flow water depths in the culvert and prevent the formation of drops greater
than 12 inches at the culvert outlet. The rock weir will be constructed across the stream
bed with an apex upstream, and will be keyed into the stream banks with additional two-ton
RSP for support.

IMPACTS

15) Permanent impacts shall be limited to the removal of several trees where the access road
is extended to the culvert outlet. Temporary impacts include the loss of aquatic habitat during
diversion and dewatering, as well as the potential for minor incidental take of listed and special
status species during capture and relocation efforts. A temporary increase in sediment may
occur when the construction diversion is removed following completion of the work. The
Responsible Party shall not temporarily impact more than 632 linear feet of stream channel
habitat.

PROJECT TIMING AND COORDINATION

16) The Responsible Party shall notify DFG, in writing, at least seven (7) days prior to initiation
of construction (project) activities and at least seven (7) days prior to completion of construction
(project) activities. Notification shall be faxed to DFG at (530) 225-0324, Attn: Craig Martz, Staff
Environmental Scientist, and shall reference Agreement No. R1-09-0211.

17) All work on the stream banks or within the stream channel, shall be confined to the period
commencing June 15, and ending October 15, of any year in which this Agreement is valid,
provided the stream is dry or at its lowest flow. If weather conditions permit and the stream is
dry or at its lowest flow, the Responsible Party may perform work within the stream channel or
on the banks after October 15, provided a written request is made to DFG at least 5 days before
the proposed work period variance. Written approval from DFG for the proposed work period
variance must be received by the Responsible Party prior to the start or continuation of work
after October 15.

18) If work is performed within the stream channel or on the banks after October 15 as
provided above, the Responsible Party shall do all of the following:

¢ Stage erosion and sediment control materials at the work site.
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» Monitor the seventy-two (72) hour forecast from the National Weather Service.

* When the 72-hour forecast indicates a probability of precipitation of 60% or greater, or at
the onset of any precipitation, ground-disturbing activities shall cease and erosion control
measures shall be implemented to stabilize exposed soils and prevent the mobilization of
sediment into the stream channel or adjacent wetlands.

HABITAT AND SPECIES PROTECTION

19) All conditions and mitigation measures set forth in the Biological Opinion and Incidental
Take Statement (File No. 151422SWR04SR9151) issued to the Federal Highway Administration
by the National Marine Fisheries Service and DFG’s Consistency Determination (CESA No.
2080-2006-012-03) issued to the California Department of Transportation pertaining to work in
Red Mountain Creek shall become part and parcel to this Agreement.

20) Prior to beginning work, Responsible Party shall submit final engineering designs for all
structures related to fish passage to the National Marine Fisheries Service and DFG for review
and approval. Work shall not proceed until plans are approved in writing.

21) Responsible Party shall hire a qualified biologist(s) with experience in identifying,
collecting, handling, and relocating anadromous salmonids and resident amphibians. The
biologist(s) shall be on-site during all diversion and dewatering activities and shall ensure that all
salmonids and amphibians within the dewatered portions of the culvert and channel are
captured and relocated safely. Responsible Party shall notify Staff Environmental Scientist
Craig Martz via fax (530-225-0324) or email cmartz@dfg.ca.gov at least 7 days prior o
dewatering and relocation activities to allow DFG an opportunity to observe the activities.

22) Captured salmonids and amphibians shall be handled with extreme care during rescue
and relocation activities. Captured salmonids shall be kept in cool, shaded, aerated water
protected from excessive noise, jostling, or overcrowding any time they are not in the stream
and shall not be removed from this water except when released. To avoid predation, the
biologist shall use at least two containers to segregate young-of-the-year fish from larger age-
classes. Captured salmonids shall be relocated as soon as possible to a suitable instream
location with habitat conditions that will allow for survival of both relocated fish and fish already
present.

23) Responsible Party shall identify the number, species, and general size class, of all

anadromous fish and native amphibians that are captured and relocated during dewatering
activities. DFG shall be notified within 24 hours of any mortalities that occur during relocation.

PETROLEUM, CHEMICAL AND OTHER POLLUTION

24) Staging, storage, and re-fueling areas for machinery, equipment, and materials shall be
located outside of the stream a minimum distance of 150 feet from waters of the State. All
portable concrete washout facilities must be located at least 50 feet from any watercourse.

25) Except as authorized in this Agreement, no equipment or machinery shall be operated
within any flowing stream.
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26) Any equipment or vehicles driven and/or operated within or adjacent to the stream channel
shall be checked and maintained daily to prevent leaks of materials that, if introduced to water,
could be deleterious to aquatic life, wildlife, or riparian habitat.

27) If operating vehicles in wetted portions of the stream channel cannot be avoided, the
Responsible Party shall, at a minimum, do the following:

a. check and maintain vehicles on a daily basis to prevent leaks of materials that, if introduced
to water, could be deleterious to aquatic life, wildlife, or riparian habitat;

b. minimize the number of passes through the stream to avoid increasing the turbidity of the
water to a level that is deleterious to aquatic life; and

c. allow the work area to “rest” after each individual pass of the vehicle that causes a plume of
turbidity above background levels, resuming work only after the stream has reached the original
background turbidity levels.

28) All activities performed in or near a stream shall have absorbent materials designated for
spill containment and clean up activity site for use in case of accidental spill. Clean-up of all
spills shall begin immediately. The Responsible Party shall immediately notify the State Office
of Emergency Services at 1-800-852-7550. DFG shall be notified by the Responsible Party and
consulted regarding clean-up procedures.

29) No debris, soil, silt, sand, bark, slash, sawdust, rubbish, cement or concrete or washings
thereof, asphalt, paint or other coating material, oil or petroleum products or other organic or
earthen material from any construction, or associated activity of whatever nature shall be
allowed to enter into, or placed where it may be washed by rainfall or runoff into, waters of the
State. When operations are completed, any excess materials or debris shall be removed from
the work area. No rubbish shall be deposited within 150 feet of the high water mark of any
stream or lake.

30) At all times when the Responsible Party is pouring or working with wet concrete there shall

be a monitor onsite whose sole purpose is to inspect the forms and ensure that no fugitive
concrete or other debris enters into the active channel.

CONSTRUCTION DEWATERING

31) All work within the stream channel shall be performed in isolation from the flowing stream.

32) Dewatering activities shall be implemented in accordance, and otherwise consistent with
the most current edition of DFG's California Salmonid Stream Habitat Restoration Manual. The
most current edition of the manual is available at http://www.dfg.ca.gov/nafwb/index.htmil.

33) A coffer dam, berm, or other flow barrier, approved by DFG, shall be constructed to
temporarily divert the flow around the project site.

34) Measures shall be taken immediately downstream of the work site to capture suspended
sediment. Silt catchment fences shall be installed or a filter berm of clean river bedload shall be
constructed. Silt fences and other non-native materials shall be removed from the stream
following completion of the project. Berms constructed out of native bedload may be left in
place after breaching, provided they do not impede the stream flow or fish passage.
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35) Barrier construction shall be adequate to prevent seepage into or from the work area.
Diversion berms shall be constructed of onsite bedload of low silt content, inflatable dams, sand
bags, or other materials approved by DFG. Barriers shall not be made of earth or other
substances subject to erosion unless first enclosed by sheet piling, rock rip-rap, or other
protective material. The enclosure and the supportive material shall be removed from the work
site when the work is completed, and removal shall proceed from downstream in an upstream
direction. Clean bedload may be left in the stream, but the barrier must be breached to return
the stream flow to its natural channel and to provide fish passage.

36) Any turbid water pumped from the work site shall be disposed of in an upland location
where it will not drain directly into any stream channel.

37) Dewatering shall be done in a manner that prevents the discharge of material that could
be deleterious to fish, plant life, or bird life into waters of the state and maintains adequate flows
to downstream reaches during all times natural flow would have supported aquatic life. Such
flows shall be of sufficient quality and quantity to support fish and other aquatic life above and
below the diversion. Normal flows shall be restored to the affected stream immediately upon
completion of work at that location.

VEGETATION REMOVAL

38) Except where provided for within this Agreement, the removal of native vegetation from
the streambed or streambanks is prohibited without prior written approval from the Department.
The work area shall be identified to all workers, as represented in plans.

39) Removal of native vegetation shall be kept to the minimum amount needed to provide
equipment access to the work site. Wherever possible, native trees adjacent to the access road
shall be retained and limbed to provide adequate road width.

40) Invasive species encountered during construction shall be removed and properly disposed
of to prevent infestation of new areas.

EROSION AND SEDIMENT CONTROL

41) The project shall at all time feature adequate erosion and sediment control devices to
prevent the degradation of water quality.

42) Gravel used for projects shall be clean, pre-washed, uncrushed natural river rock. Gravel
must be washed at least once and have cleanliness value of 85 or higher (California Test No.
227). Particle size shall be graded with at least 98% passing a 3-inch screen, 60-80% passing
a two (2) inch screen, and 0-5% passing a half (V%) inch screen (% by dry wt) or approved by
DFG. Gravel must be completely free of oils or any other petroleum based material, clay,
debris, and other types of organic matter. Gravel may be stockpiled near the project site, but
mixing with any earthen material is prohibited.

43) The Responsible Party shall prevent the discharge of sediment, and/or muddy, turbid, or
silt-laden waters, resulting from the project, into the stream channel. Where necessary to
prevent such discharge, the Responsible Party shall properly install and maintain sediment
barriers (including but not limited to filter fabric fencing, fiber mats, rice straw or fiber wattles or
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rolls) capable of preventing downstream sedimentation/turbidity. Said devices shall be cleaned

of all trapped sediment as necessary to maintain proper function. Recovered sediment shall be

disposed of where it shall not return to the waters of the State. Said devices shall be completely
removed from the channel, along with all temporary fills, upon completion of operations.

44) Soils exposed by project operations shall be mulched to prevent sediment runoff and
transport. Mulches shall be applied so that not less than 90% of the disturbed areas are
covered. All mulches (except hydro-mulch) shall be applied in a layer not less than two inches
deep. All mulches shall be kneaded or tracked-in with track marks parallel to the contour, and
tackified as necessary to prevent excessive movement. All exposed soils and fills, including the
downstream face of the road prism adjacent to the outlet of culverts, shall be reseeded with a
mix of native grasses common to the area, free from seeds of noxious or invasive weed
species, and applied at a rate which will ensure establishment.

45) Soils adjacent to the stream channel that are exposed by project operations shall be
adequately stabilized when rainfall is reasonably expected during construction, and immediately
upon completion of construction, to prevent the mobilization of such sediment into the stream
channels or adjacent wetlands. National Weather Service forecasts shall be monitored by the
Responsible Party to determine the chance of precipitation.

46) Upon DFG determination that turbidity/siltation levels resulting from project related
activities constitute a threat to aquatic life, activities associated with the turbidity/siltation, shall
be halted until effective DFG approved control devices are installed, or abatement procedures
are initiated.

EQUIPMENT ACCESS

47) Vehicles shall not be driven, or equipment operated, in water covered portions of a stream,
or where wetland vegetation, riparian vegetation, or aquatic organisms may be destroyed,
except as otherwise provided for in this Agreement to complete authorized work.

48) Staging/storage areas for equipment and materials shall be located outside of the stream.

49) Structures and associated materials not designed to withstand high seasonal flows shall
be removed to areas above the high water mark before such flows occur.

ROCK SLOPE PROTECTION (RSP) AND INSTREAM STRUCTURES

50) RSP, boulder clusters, and rock weirs shall consist of clean rock, competent for the
application, sized and properly installed to resist washout. RSP slopes shall be supported with
competent boulders keyed into a footing trench with a depth sufficient to properly seat the
footing course boulders and prevent instability (typically at least 1/3 diameter of footing course
boulders). RSP slopes and footing trenches shall feature an underlayment of appropriate grade
geo-textile fabric to protect fill from tractive forces. Excavation spoils shall not be side-cast into
the channel nor is any manipulation of the substrate of the channel authorized except as herein
expressly provided. Boulder clusters shall be bonded, cabled together and anchored to resist
movement during high stream flows. Rock weirs constructed within the stream channel shall
be keyed into the stream bed and banks to increase stability.
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This Agreement becomes effective on the date of Department's signature and terminates
on December 31, 2010.

CONCURRENCE

RESPONSIBLE PARTY CALIFORNIA DEPARTMENT OF FISH AND
GAME

(Signétur/e) = Kénneth C. Moore "
Habitat Conservation Program Manager
Northern Region

Steven Blad /A /(5’ 7/6?7
(Print Name) (Date) 4 /

Pvg\gc% WMavaaer Caldmns
(Title/OFganization) -7

JO— 27- 09

(Date)

Prepared by Staff Environmental Scientist Craig P. Martz, revised October 23, 2009.
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REPLY TO

Regulatory Division

SUBJECT: File Number SPN-2009-00246 N

Mr. Steve Blair

California Department of Transportation (Caltrans)
PO Box 3700

Eureka, California 95502-3700

Dear Mr. Blair:

This letter is written in response to your June 11, 2009 request for a Department of the
Army authorization for the Red Mountain Creek Fish Passage Project. This project is located at
Post Mile 100.46 on Highway 101, between Garberville and Leggett, in Mendocino County,
California.

The Red Mountain Fish Passage Project was developed to mitigate for the Confusion Hill
Relocation Project on Highway 101. The Confusion Hill Project is currently under construction
and will relocate a segment of Highway 101 around the South Fork Eel River and will include
several span bridge structures.

The Red Mountain Creek Fish Passage Project will include the restoration of an access
road to the creek and the installation of concrete weirs and rock clusters in the creek’s culvert
under Highway 101. .The weirs and rock clusters will be installed in order to reduce flow
velocities in the culvert to create more favorable conditions for fish passage. A temporary stream
diversion will be necessary during the construction of the concrete weir and rock cluster
installation. The access road will remain in place for maintenance purposes once work in the
creek is complete,

The access road will be cleared, requiring the removal of native trees and some invasive
species (such as French broom and periwinkle). The re-establishment of the access road to the
creek will include some minor earth-work to outslope the roadbed. The road will be surfaced
with gravel and other erosion control measures applied.

The temporary diversion dam will be constructed above the inlet of the culvert by hand.
Gravel bags and impermeable plastic will be used to create the barrier. Water will be diverted
with a 12-inch or larger pipe around the work area. An arched weir will be constructed across
the stream bed and will be keyed-in to the stream bank with 2-ton rock slope protection rocks for
support. A concrete washout facility will be used to rinse trucks and equipment that will enter
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the site to pour concrete for the weir forms. After the concrete weirs cure and rock clusters are
positioned in the channel, the temporary stream diversion will be removed and disposed of off-
site.

Based on a review of the information you submitted, your project qualifies for
authorization under Department of the Army Nationwide Permit 27 for Aquatic Habitat
Restoration, Establishment, and Enhancement Activities (72 Fed. Reg. 11092, March 12, 2007),
pursuant to Section 404 of the Clean Water Act (33 U.S.C. Section 1344). See Enclosure 1. All
work shall be completed in accordance with the plans and drawings titled “Layout 1.-2”,
“Construction Details C-1”, and “Construction Details C-2”, in the “State of California
Department of Transportation, Project Plans for Construction on State Highway on Route 101 in
Mendocino County at Red Mountain Creek”, dated April 11, 2008,

The project must be in compliance with the General Conditions cited in Enclosure 2 for
this Nationwide Permit authorization to remain valid. Non-compliance with any condition could
result in the suspension, modification or revocation of the authorization for your project, thereby
requiring you to obtain an Individual Permit from the Corps. This Nationwide Permit
authorization does not obviate the need to obtain other State or local approvals required by law.

This authorization will remain valid for two years from the date of this letter unless the
Nationwide Permit is modified, suspended or revoked. If you have commenced work or are
under contract to commence work prior to the suspension, or revocation of the Nationwide
Permit and the project would not comply with the resulting Nationwide Permit authorization, you
have twelve (12) months from that date to complete the project under the present terms and
conditions of the Nationwide Permit. Upon completion of the project and all associated
mitigation requirements, you shall sign and return the Certification of Compliance, Enclosure 3,
verifying that you have complied with the terms and conditions of the permit.

To ensure compliance with this Nationwide Permit authorization, the following special
conditions shall be implemented:

1. Corps permit does not authorize you to take an endangered species. In order to legally
take a listed species, you must have a separate authorization under the Endangered
Species Act (ESA) (e.g., an ESA Section 10 permit or a Biological Opinion (BO) under
ESA Section 7 with "incidental take" provisions with which you must comply). The U.S.
Fish and Wildlife Service (FWS) BO dated November 14, 2005, and the National Marine
Fisheries Service (NOA A-Fisheries) BO dated November 4, 2005, for the Confusion Hill
Project, contains mandatory terms and conditions to implement reasonable and prudent
measures to avoid "incidental take" of northern spotted owl (Strix occidentalis caurina),
coho salmon (Oncorhynchus kisutch), steelhead (O. mykiss), and Chinook salmon (O.
tshawyischa). These terms and conditions also apply to the Red Mountain Creek Fish
Passage Project. Your authorization under this Corps permit is conditional upon your
compliance with all of the mandatory terms and conditions associated with incidental take
authorized by the attached biological opinions, whose terms and conditions are
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incorporated by reference in this permit. Failure to comply with the terms and conditions
associated with incidental take of the opinions, where a take of the listed species occurs,
would constitute an unauthorized take and it would also constitute non-compliance with
this Corps permit. The FWS and NOAA-Fisheries are the appropriate authority to
determine compliance with the terms and conditions of their biological opinions and with
the ESA.

2. You shall adhere to the terms and conditions of the February 16, 2006, Clean Water
Act Section 401 Water Quality Certification, (and its April 18, 2006 amendment) issued
by the North Coast Region of the California Water Resources Control Board (WDID no.
1B05153WNME).

3. All work occurring below the ordinary high water mark of Red Mountain Creek, shall
be confined to the low-flow period during summer months (from May 15 to October 31).

4. Environmentally sensitive areas (ESA) shall be clearly delineated on the construction
plans and demarcated in the field with high-visibility fencing prior to commencement of
construction activities. ESA fencing shall be properly maintained throughout the duration
of the project. The ESA shall be off limits to construction activity and personnel at all
times,

5. No debris, oil, petroleum products, concrete, or other organic material resulting from
construction activities shall be allowed to enter or be placed where it may be washed by
‘rainfall or runoff into areas subject to the jurisdiction of the Corps. A concrete pump
located outside of the creek channel shall be used to fill the weir forms and a concrete
washout facility shall be placed along Route 101, away from the vicinity of the creek to
wash vehicles and equipment.

6. Once work in the creek channel is complete, the temporary diversion structure
materials, pipe, and other construction waste materials shall be removed from the
channel.

7. 1n the event of any unanticipated discoveries of potential cultural/historic resources,
you shall immediately halt work in the vicinity of the discovery and contact the
appropriate regulatory authorities. You shall complete consultation pursuant to 36 CFR
800 to the satisfaction of the SHPO prior to resuming work.

8. You shall provide a post-construction report 45 days after the completion of
construction activities. The report shall include a description of the work that was done
and photos of the site after construction.



Should you have any questions regarding this matter, please call Andrea Meier of our

" Regulatory Division at 415-503-6798. Please address all correspondence to the Regulatory
Division and refer to the File Number at the head of this letter. If you would like to provide
comments on our permit review process, please complete the Customer Survey Form available
online at http://per2.nwp.usace.army.mil/survey .htm].

Sincerely, _ )
LA 4}/\,@/{5{/&(& ]
[ o
1
Jane M. Hicks
Chief, Regulatory Division

Enclosures
Copies furnished with vicinity maps:

US EPA, San Francisco, CA
US FWS, Arcata, CA

US NMFS, Santa Rosa, CA
CA DFG, Yountville, CA

CA RWQCB, Santa Rosa, CA



Nationwide Permit 27 - Aquatic Habitat Restoration, Establishment, and Enhancement Aclivities

Activities in waters of the United States associated with the restoration, enhancement, and esiablishment of tidal and non-tidal
wetlands and riparian areas and the restoration and enhancement of nontidal streams and other non-tidal open waters, provided
those activities result in net increases in aguatic resource functions and services. To the extent that a Corps permit is required,
activities authorized by this NWP include, but are not fimited to: the removal of accumulated sediments; the installation, removal, and
maintenance of small water control structures, dikes, and berms; the installation of current deflectors; the enhancement, restoration,
or establishment of riffle and pool stream structure; the placement of in-stream habitat structures, modifications of the stream bed
andfor banks to restore or establish stream meanders; the backilling of artificial channels and drainage ditches; the removal of
existing drainage structures; the construciion of small nesting islands; the construction of open water areas; the construction of oyster
habitat over unvegetated bottom in tidal waters; shellfish seeding; activities needed to reestablish vegetation, including plowing or
discing for seed bed preparation and the planting of appropriate wetland species; mechanized land clearing to remove non-native
invasive, exotic, or nuisance vegetation; and other related activities, Only native plant species should be planted at the site. This NWP
authorizes the relocation of non-tidal waters, including non-tidal wetlands and streams, on the project site provided there are net
increases in aquatic resource functions and services. Except for the relocation of non-tidai waters on the project site, this NWP does
not authorize the conversion of a stream or natural wetiands to another aquatic habitat type (e.g., stream to wetland or vice versa) or
uplands. This NWP does not authorize stream channelization, This NWP does not authorize the relocalion of tidal waters or the
conversion of tidal waters, inciuding tidal wetlands, to other aquatic uses, such as the conversion of tidal wetlands into open water
impoundments. Reversion. For enhancement, restoration, and establishment activities conducted: (1) In accordance with Ihe terms
and conditions of a binding wetland enhancement, restoration, or establishment agreement between the landowner and the U.S. Fish
and Wildlife Service (FWS), the Natural Resources Conservation Service (NRCS), the Farm Service Agency (FSA), the National
Marine Fisheries Service (NMFS), the National Ocean Service (NOS), or their designated state cooperating agencies; (2} as voluntary
wetland restoration, enhancement, and establishment actions documented by the NRCS or USDA Technical Service Provider
pursuant to NRCS Field Office Technical Guide standards; or (3) on reclaimed surface coal mine lands, in accordance with a Surface
Mining Control and Reclamation Act permit issued by the OSM or the applicable state agency, this NWP also authorizes any future
discharge of dredged or fill material associated with the reversion of the area to its documented prior condition and use (i.e., prior to
the restoralion, enhancement, or establishment activities). The reversion must occur within five years after expiration of a limited term
wetland restoration or esiablishment agreement or permit, and is authorized in these circumstances even if the discharge occurs after
this NWP expires. The five year reversion limit does not apply to agreements without time limits reached between the landowner and
the FWS, NRCS, FSA, NMFS, NOS, or an appropriate state cooperating agency. This NWP also authorizes discharges of dredged or
fill material in waters of the United States for the reversion of wetlands that werte restered, enhanced, or established on prior-
converted cropland that has not been abandoned or on uplands, in accordance with a binding agreement between the landowner and
NRCS, FSA, FWS, or their designated state cooperating agencies (even though the restoration, enhancement, or establishment
activity did not require a section 404 permit). The prior condition will be documented in the original agreement or permit, and the
determination of return to prior conditions will be made by the Federal agency or appropriate state agency executing the agreement or
permit. Before conducting any reversion activity the permittee or the appropriate Federal o state agency must notify the district
engineer and include the documentation of the prior condition. Once an area has reverted to its prior physicai condition, it will be
subject to whatever the Corps Regulatory requirements are applicable to that type of fand at the time. The requirement that the activity
result in a net increase In aquatic resource functions and services does not apply to reversion activilies meeting the above conditions.
Except for the activities described above, this NWP does not authorize any future discharge of dredged or fill material associated with
the reversion of the area to its prior condition. In such cases a separate permit would be required for any reversion. Reporting: For
those activities that do not require pre-constiuction notification, the permitiee must submit to the district engineer a copy of: (1) The
binding wetland enhancement, restoration, or establishment agreement, or a project description, including project plans and location
map; (2} the NRCS or USDA Technical Service Provider documentation for the voluntary wetland restoration, enhancement, or
esiablishment action; or (3) the SMCRA permit issued by OSM or the applicable state agency. These documents must be submitted
io the district engineer at least 30 days prior to commencing activities in waters of the United States authorized by this NWP.
Notification. The permittee must submit a pre-construction notification to the district engineer prior to commencing the activity (see
general condition 27), except for the following activities: (1) Activities conducted on non- Federal public lands and private lands, in
accordance with the terms and conditions of a binding wetland enhancement, restoration, or establishment agreement between the
landowner and the U.S. FWS, NRCS, FSA, NMFS, NOS, or their designated state cooperating agencies; (2} Voluntary wetland
restoration, enhancement, and establishment actions documented by the NRCS or USDA Technical Service Provider pursuant to
NRCS Field Office Technical Guide standards; or (3) The rectamation of surace coal mine lands, in accordance with an SMCRA
permit issued by the OSM or the applicable state agency. However, the permittee must submit a copy of the appropriate
documentation. (Sections 10 and 404)



Note: This NWP can be used to authorize compensatory mitigation projects, including mitigation banks and in-lieu fee programs.
However, this NWP does not authorize the reversion of an area used for a compensatory mitigation project to its prior condition, since
compensatory mitigation is generally intended to be permanent.
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Enclosure 2

Nationwicle Permit General Conditions

Note: To qualify for NWP authorization, he prespective permittee must comply with the following general conditions, as
appropriate, in addition to any regional or case-specific conditions imposed by the divislon engineer or district engineer.
Prospective permittees shauld contact the appropriale Corps district office to determine if regionat conditions have
been imposed on an NWP. Prospective permiftees should also contact the appropriate Corps district office to
determine the status of Clean Water Act Section 401 water quality certification and/ or Coastal Zone Management Act
cansistency for an NWP,

1. Navigation. (a) No activity may cause more than a minimal adverse effect on navigation. () Any safety lights and
signals prescribed by the U.S. Coast Guard, through regulations or otherwise, must be installed and maintained a the
permittee’s expense on authorized facilities in navigable waters of the United States. {¢) The permittee undersiands
and agrees that, if future operations by the United States require the removal, relocation, or other-alteration, of the
structure o work herein authorized, or i, in the opinion of the Secretary of the Army or his authorized representative,
said structure or work shalt cause unreasonable obstruction 1o the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or alter the structural
work or obstructions caused thereby, without expense to the United States. No claim shall be made against the United
States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle movements of those species
of aquatic life indigenous to the waterbody, including those species that normally migrate through the area, unless the
activity’s primary purpose is to impound water. Culverts placed in streams must be installed to maintain low flow
conditions.

3. Spawning Areas. Activities in spawning areas during spawning seascns must be avoided 10 the maximum extent
practicable. Activities that result in the physical destruction (e.g., through excavatien, fill, or downstream smothering by
substantial turbidity) of an important spawning area are not authorized. .

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as breeding areas for migratory
birds must be aveided to the maximum extent practicable.

5. Shellfish Beds. No activity may cccur in areas of concentrated shellfish populations, untess the activity is directly
related to a shelifish harvesting activity authorized by NWPs 4 and 48.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.). Material
usad for canstruction or discharged must be free from toxic poliutants in toxic amounts {see Section 307 ¢f the Clean
Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply intake, excepl where the
activity is for the repair or improvement of public water supply intake structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. It the activity creates an impoundment of waler, adverse effects fo the aquatic
system due to accelerating the passage of water, and/or restricting its flow must be minimized to the maximum extent
practicable.

9. Management of Water Flows. To the maximum extent practicable, the preconstruction course, condition, capacity,
and Jocation of open waters must be maintained for each activity, including stream channelization and storm water
management activities, except as provided below. The aciivity must be constructed to withstand expected high flows.
The activity must not restrict or impede the passage of normal o high flows, unless the primary purpose of the activity
is o impound water or manage high flows. The activity may aiter the preconstruction course, condition, capagity, and
location of open waters if it benefits the aquatic environment (e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-approved state or local
floodplain management requirements.



1. Equipment. Heavy equipment working in wetlands or mudflats must be placed on mats, or other measures must be
taken fo minimize soif disturbance.

12. Soil Erosion and Sediment Contrcls. Appropriate soil erosien and sediment controls must be used and maintained
in effective operating condition during construction, and all exposed soil and other fills, as well as any work below the
ordinary high water mark or high tide line, must be permaneéntly stabilized at the earliest practicable date, Permitiees
are encouraged to perform work within waters of the United States during periods of low-flow o no-flow.

13. Aemoval of Temporary Fills. Temporary fills must be removed In their entirety and the affected areas returned to
pre-construction elevations. The affected areas must be revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shafl be properly maintained, including maintenance to ensure
public safety,

15. Wild and Scenic Rivers. No activity may occur in a component of the National Wild and Scenic River System, or in
a river officially designated by Congress as a "study river” for possible inclusicn in the system while the river is in an
official study status, unless the appropriate Federal agency with direct management responsibility for such river, has
determined in writing that the proposed activity will not adversely atfect the Wild and Scenic River designation or study
slatus, Information on Wild and :

Scenic Rivers may be obtained from the appropriate Federal land management agency in the area (e.g., National Park
Service, U.S, Forest Service, Bureau of Land Management, U.8. Fish and Wildlife Service).

16. Tribal Rights. No activity or its operation may impair reserved tribal rights, inctuding, but not fimited to, reserved
water rights and treaty fishing and hunting rights,

17. Endangered Species. (a) No activity is authorized under any NWP which is likely to jeopardize ihe continued
existence of a threatened or endangered species or a species proposed for such designation, as identified under the
Federal Endangered Species Act (ESA), or which wil destroy or adversely modify the critical habitat of such species.
No activity is authorized under any NWP which “may affect” a listed species or eritical habitat, unless Section 7
consultation addressing the effects of the proposed activity has been completed. (b) Federal agencies should follow
their own procedures for complying with the requirements of the ESA. Federal permittees must provide the district
engineer with the appropriate documentation to demonstrate compliance with those requirements. (c) Non-federal
permittees shall natify the district engineer if any listed species or designated critical habitat might be affected or is in
the vicinity of the project, or if the project is located in designated critical habitat, and shall net begin work on the
activity until netified by the district engineer that the requirements of the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federally-listed endangered or threatened species or designated critical
habitat, the pre-construction notification must include the name(s) of the endangered or threatened spacies that may
be affected by the proposed work or that utilize the designated critical habitat that may be affected by the proposad
work, The district engineer will determine whether the proposed activity “may affect” or will have “no effect” to listed
species and designated critical habitat and wifl notify the non-Federal applicant of the Corps’ determination within 45
days of recelpt of a complete pre-construgtion notification, In cases where the non-Federal applicant has identified
listed species or critical habitat that might be affected or is in the vicinity of the project, and has o notified the Corps,
the applicant shall not begin work until the Corps has provided notification the proposed activities will have “no effect”
on listed species cr critical habitat, or until Section 7 consultation has been completed. (d) As a resuit of formal or
informal consultation with the FWS or NMFS the district engineer may add species specific regional endangered
species conditions to the NWPs, (e) Authorization of an activity by a

NWP does not authorize the “take" of a threatened or endangered species as defined under the ESA. in the absence
of seperate authorization (e.g., an ESA Section 10 Permit, a Biological Opinion with “incidental take" provisions, etc.)
from the U.S. FWS or the NMFS, both lethal and non-lethal “takes” of protected species are in violation of the ESA,
Information on the location of threatened and endangered species and their critical habitat can be obtained directly
from the offices of the U.S. FWS and NMFS or their world wide Web pages at ftp/fwww.fws.govl and

hito:/www.noaa.qov/fisheries.himi respectively,

18. Historic Properties. {a) In cases where the district engineer determines that the activity may affect properties listed,
or eligible for listing, in the National Register of Historic Places, the activity is not authorized, until the requirements of
Section 106 of the National Historic Preservation Act {NHPA) have been satisfied. (b) Federal permittess should follow



their own procedures for complying with the requirements of Section 106 of the National Historic Preservation Act.
Federal permittees must provide the district engineer with the appropriate documentation to demonstrate compliance
with those requirements. (¢} Non-federal permittees must submit a pre-construction notification to the district engineer
if the authorized activity may have the potential to cause effects to any historic properties listed, determined to be
eligible for listing on, oz potentially eligible for listing on the National Register of Historic Places, including previously
unidentitied properties. For such activities, the preconstruction notification must state which historic properties may be
affected by the proposed work or Include a vicinity map indicating the location of the historic properties or the potential
for the presence of historic properties. Assisiance regarding information on the location-of or potential for the presence
of historic resources can be sought from the State Historic Presarvation Officer or Tribal Historic Preservation Officer,
as appropriate, and the National Register of Historic Places (see 33 CFR 330.4(g)). The district engineer shall make a
reasonable and good faith effort fo carry out appropriate identitication efforls, which may include background research,
consultation, oral history interviews, sample field investigation, and field survey. Based on the information submitted
and these efforts, the district engineer shall determine wheiher the proposed activity has the potential to cause an
effect on the historic properties. Where the non-Federal applicant has identified historic properties which the activily
may have the potential to cause effects and so notified the Corps, the non-Federal applicant shall not begin the activity
until notified by the district engineer either that the activity has no potential to cause effects or that consultation under
Section 106 of the NHPA has been completed. {d) The district engineer will notity the prospective permittee within 45
days of receipt of a complete preconstruction notification whether NHPA Section 106 consultation is required. Section
106 consultation is not required when the Corps determines that the activity does not have the potential to cause
effects on historic properties (see 36 CFR 800.3(a}). it NHPA secticn 106 consultation is required and will occur, the
district engineer will notify the non-Federal applicant that he or she cannot begin work until Section 106 consultation is
completed. (¢) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C. 470h-2{K)} prevents
the Corps from granting a permit or other assistance 1o an applicant who, with intent to avoid the requirements of
Section 106 of the NHPA, has intentionally significantly adversely afiected a historic property to which the permit would
relate, or having legal power to prevent it, allowed such significant adverse effect to oceur, unfess the Corps, after
consultation with the Advisory Council on Historic Preservation (ACHP), determines that circumstances justify granting
such assistance despite the adverse effect created or permitied by the applicant. If circumstances justify granting the
assistance, the Corps is required to noity the ACHP and provide documentation specifying the circumstances,
explaining the degree of damage lo the integrity of any historic properties affected, and proposed mitigation. This
documentation must include any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undentaking occurs on or affects historic properties on tribal lands or affects properties of interest to those tribes, and
other parties known to have a legitimate interest in the impacts to the permitied activity on historic properties.

19. Designated Critical Resource Waters. Critical resource waters include, NOAA-designated marine sanctuaries,
National Estuarine Research Reserves, state natural heritage sites, and outstanding national resource waters or other
waters officially designated by a state as having particular environmental or ecological significance and identified by
the district engineer after notice and opportunity for public comment. The district engineer may also designate
additional ritical resource walers after notice and cpportunity for comment. {a) Discharges of dredged or fill material
into waters of the United States are not authorized by NWPs 7, 12,14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49,
and 50 for any activity within, or directly affecting, critical resource waters, including wetiands adjacent to such waters.
(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38, notification Is required in
accordance with general condition 27, for any activity proposed in the designated critical resource waters including
wetlands adjacent 1o those waters. The district engineer may authorize activities under these NWPs only after it is
determined that the impacts to the critical resource waters wil be no more than minimal.

20, Mitigation. The district engineer wil consider the following factors when determining appropriate and practicable
mitigation necessary to ensure that adverse effects on the aguatic environment are minimal: (a) The activity must be
designed and constructed to avoid and minimize adverse effects, both temporary and permanent, to waters of the
United States to the maximum extent practicable at the project site (i.e., on site). {b) Mitigation in all its forms (avoiding,
minimizing, rectifying, reducing, or compensating) will be required to the extent necessary to ensuse that the adverse
effects 1o the aquatic environment are minimal. (c) Compensatory mitigation at a minimum one-for-one ratio will be
required for all wetland losses that exceed 1/1 0 acre and require preconstruction notification, unless the district
engineer determines in writing that some other form of mitigation would be more environmentally appropriate and
provides a project specific waiver of this requirement. For wetland losses of 110 acre or less that require pre-
construction notification, the district engineer may determine on a case-by-case basis that compensatery mitigation is
required to ensure that the activity results in minimat adverse effects on the aguatic environment. Since the likelhood



of sticcess is greater and the impacts to potentially valuable upfands are reduced, wetland restoration should be the
first compensatory mitigation option considered. (d) For losses of streams or other open waters that require pre-
construction notification, the district engineer may require compensatory mitigation, such as stream restoration, to
ensure that the activity results in minimal adverse effects on the aguatic environment, (g} Compensatory mitigation wil
not be Used ta increase the acreage losses allowed by the acreage limits of the NWPs, For example, if an NWP has an
acreage limit of 12 acre, it cannot be used to authorize any project resulting in the loss of greater than 12 acre of
waters of the United States, even if compensalory mitigation Is provided that replaces or restores some of the lost
waters, However, compensatory mitigation can and should be used, as necessary, to ensure that a project already
meeting the established acreage limits also satisfies the minimal impact requirement associated with the NWPs. ()
Compensatory mitigation plans for projects in or near streams o other open weters will normally inciude a requirement
for the establishment, maintenance, and legal protection (e.g., conservation easements) of riparian areas next to open
walers. In some cases, riparian areas may bs the only compensatory mitigation required. Riparlan areas should
consist of native species. The width of the required riparian area will address documented water quality or aquatic
habitat loss concerns. Normally, the riparian area will be 25 to 50 fest wide an each side of the stream, but the district
engineer may require slightly wider riparian areas to address documented water quality or habitat foss concems.
Where both wetlands and open waters exist on the project site, the district engineer will determine the appropriate
compensatory mitigation {e.g., riparian areas and/or wetlands compensation) based on what is best for the aquatic
environment on a watershed basis, in cases where riparian areas are determined to be the most apprapriate form of
~ compensatory miligalion, the district engineer may waive or reduce the requirement to provide wetland compensatory
mitigation for wetfand losses. (g) Permittees may propose the use of mitigation banks, in-ieu fee arrangements or
separate activity specific compensatory mitigation. In all cases, the mitigation provisions will specify the party
responsible for accomplishing and/or complying with the mitigation plan. (h) Where certain functions and services of
waters of the United States are permanently adversely affected, such as the conversion of a forested or scrub-shrub
wetland to a herbaceous wetland in a permanently maintained utiiity line right-of-way, mitigation may be required to
reduce the adverse effects of the project to the minimal level,

21, Waler Quality. Where States and authorized Tribes, or EPA where applicable, have not previously certified
compliance of an NWP with CWA Section 401, individual 401 Water Quality Certification must be obtained or walved
(see 33 GFR 330.4(c)). The district engineer or State or Tribe may require additional water quality management
measures to ensure that the authorized activity does not result in more than minimal degradation of water quality.

22. Coastal Zone Management. In coastal states where an NWP has not previcusly received a state coastal zone
management consistency concurrence, an individual state coastal zone management censistency coneurrence must
be obtained, or a presumption of concurrence must occur (see 33 CFR 330.4(d)). The district engineer or a State may
require additional measures to ensure that the authorized activity is consistent with state coastal zone management

requirements.

23. Regional and Case-By-Case Conditions. The activity must comply with any regional conditions that may have been
added by the Division Engineer (see 33 CFR 330.4(e)} and with any case specific conditions added by the Corps or by
the state, Indian Tribe, or U.S. EPA in ils section 401 Water Quality Certification, or by the stale in its Coastal Zone
Management Act consistency determination.

24, Use of Multiple Nationwide Permits. The use of more than one NWP for a single and complete project is prohibited,
except when the acreage loss of waters of the United States authorized by the NWPs does not exceed the acreage
limit of the NWP with the highest specitied acreage limit. For example, if a road crossing over tidal waters Is
constructed under NWP 14, with associated bank stabilization authorized by NWP 13, the maximum acreage loss of
waters of the United States for the total project cannot exceed 1/3-acre, ,

25, Transfer of Nationwide Permit Verifications, If the permittee sells the property associated with a nationwide permit
verification, the permittee may transfer the nationwide permit verification to the new owner by submitting a letter to the
appropriate Corps district office to validate the transfer, A copy of the nationwide permit verification must be attached to
the letter, and the letter must contain the fotlowing statement and signature: "When the structures or work authorized
by this nationwide permit are still in existence at the time the property is transferred, the terms and conditions of this
nationwide permit, including any special conditions, will continue to be binding on the new owner(s) of the property. To
validate the transfer of this nationwide permit and the associated liabilities associated with compliance with its terms
and conditions, have the transferee sign and date below.”



(Transferee)
(Date)

26, Compiiance Certification, Each permittee who received a NWP verification from the Corps must submit a signed -
certification regarding the completed work and any required miigation. The certification form must be forwarded by the
Corps with the NWP verification letter and will include: () A statement thai the authorized work was done in
accordance with the NWP authorization, including any general or specific conditions; {b) A statement that any required
mitigation was completed In accordance with the permit conditions; and (c) The signature of the permittee certifying the
completicn of the work and mitigation.

o7, Pra-Construction Notification. (a) Timing. Where required by the terms of the NWP, the prospective permitiee must
notify the district engineer by submitting a pre-construction notification (PCN} as early as possible. The district engineer
must determine if the PCN Is complete within 30 calendar days of the date of receipt and, as a general rule, wil
request additional information necessary to make the PCN complete only once. However, if the prospective permittee
does not provide afl of the requested information, then the district engineer will notify the prospective permittee that the
PCN is still incomplete and the PCN review process will not commence until all of the requested information has been
received by the district engineer. The prospective permitiee shall not begin the activity: (1) Unti notified in writing by
the district engineer that the activity may proceed under the NWP with any special conditions imposed by the district or
division engineer; or (2) If 45 calendar days have passed from the district engineer's recelpt of the complete PCN and
he prospective permittee has not received written notice from ihe district or division engineer. However, if the
permittee was required to notify the Corps pursuant to general condition 17 that listed species or critical habitat might
be affected or in the vicinity of the project, or to notify the Corps pursuant to general condition 18 that the activity may
have the potential fo cause effects o historic properiies, the permittee cannot begin the activity untit receiving written
notification from the Corps that is "no effect” an listed species or “no poteniial to cause effects” on historic properties,
or that any consultation required under Section 7 of the Endangered Species Act (see 33 GFR 330.4(f)) and/or Section
106 of the National Historic Preservation (see 33 CFR 330.4(g)) is compieted. Also, work cannot begin under NWPs
21, 48, or 50 until the permittee has received written approval from the Corps. If the proposed activity requires a written
waiver to exceed specified limits of an NWP, the permittee cannot begin the activity until the district engineer issues
the waiver. If the district or division engineer notifies the permittee in writing that an individual permit is required within
45 calendar days of receipt of a complete PCN, the permittee cannot begin the activity until an individual permit has
been obtained. Subsequently, the permittee’s right to proceed under the NWP may be medified, suspended, or
revoked only in accordance with the procedure set forth in 33 CFR 330.5(d){2). (b) Contents of Pre-Construction
Notification: The PCN mus! be in writing and include the following information: (1) Name, address and telephone
numbers of the prospective permitiee; (2) Location of the proposed project; {3) A description of the proposed project;
the project’s purpose; direct ang indirect adverse environmental effects the project would cause; any olher NWP(s),
regional general permit(s), or individual permit(s) used or intended to be used to authorize any part of the proposed
project or any related activity, The description should be sufficiently detailed to allow the district engineer to determine
that the adverse effects of the project will be minimal and to determine the need for compensatory mitigation, Sketches
should be provided when necessary to show that the activity complies with the terms of the NWP. {Skelches usually
clarify the project and when provided result In a quicker decision.); (4) The PCN must include a delineation of special
aquatic sites and other waters of the United States on the project site. Wetland delineations must be prepared in
accordance with the current method required by the Corps. The permittee may ask the Corps to delineate the special
aquatic sites and other waters of the United States, but there may be a delay if the Corps does the delineation,
especially if the project site is large or contains many waters of the United States. Furthermore, the 45 day period will
nat start untit the delineation has been submitted to or completed by the Corps, where appropriate; (5) If the proposed
activity will result in the loss of greater than 1/10 acre of wetlands and a PCN is required, the prespective permittee
must submit a statement describing how the mitigation requirement will be salisfied. As an allernative, the prospective
permittee may submit a conceptual or defailed mitigation plan. (6) }f any listed species or designated critical habitat
might be affected or is in the vicinity of the project, or if the project is located in designated critical habitat, for non-
Federal applicants the PCN must include the name(s) of those endangered or threatened species that might be
affected by the proposed work or utilize the designated critical habitat that may be affected by the proposed werk,
Federal applicants must provide documentation demonstrating compliance with the Endangered Species Act; and (7)
For an activity that may affect a historic property listed on, determined 1o be eligible for tisting on, or potentially eligible
for listing on, the National Register of Historic Places, for non-Federal applicants the PCN must state which historic
properly may be affected by the proposed work or inciude a vicinity map indicating the location of the historic property.



Federal applicants must provide documentation demonstrating compliance with Section 106 of the National Historic
Preservation Act. (c) Form of Pre-Construction Notification: The standard individual permit application form (Form ENG
4345) may be used, but the completed appiication form must clearly indicate that itis a PCN and must include all of the
information required in paragraphs (b)(1) through (7} of this general condition. A letter containing the required
information may also be used. (d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity's compliance with the terms and conditions of the NWPs
and the need for mitigation to reduce the project's adverse environmental effects to a minimal level. (2) For all NWP 48
activities requiring pre-construction notification and for other NWP activities requiring preconstruction notification to the
district engineer that result in the loss of greater than 12-acre of waters of the United States, the district engineer wil
immediately provide (e.g., via facsimile transmission, overnight mail, or other expeditious manner) a copy of the PCN

* {0 the appropriate Federal or state offices {U.S, FWS, state natural resource or water quality agency, EPA, State
Historic Preservation Cfficer (SHPO) or Tribal Historic Preservation Office (THPQ), and, if appropriate, the NMFS),
With the exception of NWP 37, these agencies will then have 10 calendar days from the date the material is
transmitted to telephone or fax the district engineer notice that they intend to provide substantive, site-specific
comments, If so contacted by an agency, the district engineer wil wait an additional 15 calendar days before making &
. decision on the preconstruction notification. The district engineer will fully consider agency comments recelved within
the specified time frame, but will provide no response to the resource agency, except as provided below. The district
engineer will indicate in the administrative record associated with each preconstruction notification that the resource
agencies' concerns were considered. For NWP 37, the emergency watershed protection and rehabilitation activity may
proceed immediately in cases where there is an unacceptable hazard to life or a significant loss of property or
economic hardship will occur, The district engineer will consider any comments received to decide whethar the NWP
37 authorization should be modified, suspended, or revoked in accordance with the procedures at 33 CER 330.5, (3)In
cases of where ihe prospective permittee is not a Federal agency, the district engineer will provide a responseto
NMFS within 30 calendar days of receipt of any Essential Fish Habitat conservation recommendations, as required by
Section 305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management Act. (4) Applicants are
encouraged to provide the Corps multiple copies of pre-construction notifications 1o expedite agency coordination, (5)
For NWP 48 activities that require reporting, the district engineer will provide a copy of each report within 10 calendar
days of receipt to the appropriate regional office of the NMFS. (e) District Engineer's Decision: In reviewing the PGN for
the proposed activity, the district engineér will determine whether the activity authorized by the NWP will result in more
than minimat individual or cumulative adverse environmental efiects or may be contrary to the public interest, if the
proposed activity requires 2 PCN and wilt result in a loss of greater than 110 acre of wetlands, the prospective

~ permiftee should submit & mitigation proposal with the PCN. Applicanis may also propose compensatory mitigation for
projects with smaller impacts. The district engineer will consider any proposed compensatory mitigation the applicant
has included in the proposal in determining whether the net adverse environmental effects 1o the aquatic environment
of the preposed work are minimal. The compensatory mitigation ptoposal may be either conceptual or detailed. if the
district engineer determines that the activity complies with the terms and conditions of the NWP and that the adverse
effects on the aquatic environment are minimal, after considering mitigation, the district engineer will notify the
permittee and include any conditions the district engineer deems necessary. The district engineer must approve any
compensatory mitigation proposaf before the permittee commences work. i the prospective permittee elects to submit
a compensatory mitigation plan with the PCN, the district engineer will expeditiously review the proposed
compensatory mitigation plan. The district engineer must review the plan within 45 calendar days of receiving a
complete PCN and determine whether the proposed mitigation would ensure no more than minimal adverse effects on
the aquatic environment. If the net adverse effects of the project on the aquatic environment (after consideraticn of the
compensatory mitigation proposal) are determined by the district engineer to be minimal, the district engineer wil
provide a timely written response to the appiicant. The response will state that the project can proceed under the terms
and conditions of the NWP. If the district engineer determines that the adverse effecis of the proposed work are more
than minimal, then the district engineer will nolify the applicant elther: (1) That the project does not qualify for
authorization under the NWP and instruct the applicant on the procedures to seek authorization under an individual
permit; (2) that the project is authorized under the NWP subject to the applicant's submission of a mitigation plan that
would reduce the adverse effects on the aquatic environment to the minimal level: or (3) that the project is authorized
under the NWP with specific modifications or conditions. Where the district engineer determines that mitigation is
required to ensure no more than minimal adverse effects oceur to the aquatic environment, the activity will be
authorized within the 45-day PCN period. The authorization will include the necessary conceptual or specific mitigation
or a requirement that the applicant submit a mitigation plan that would reduce the adverse effects on the aquatic
environment to the minimal level, When mitigation is required, no work in waters of the United States may oceur until
ihe district engineer has approved a spscific mitigation plan.
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Enclosure 3

Permittee: ~ Mr. Steve Blair
California Department of Transportation (Caltrans)
PO Box 3700
Eureka, California 95502-3700

File Number: SPN-2009-00246 N

Certification of Compliance
for
Nationwide Permit

"I hereby certify that the work authorized by the above referenced File Number and all required
mitigation have been completed in accordance with the terms and conditions of this Nationwide
Permit authorization."

(Permittee) (Date)

Return to:

Andrea Meier

U.S. Army, Corps of Engineers

San Francisco District

Regulatory Division, CESPN-OR-R
1455 Market Street

San Francisco, CA 94103-1398
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Location of Red Mountain Creek Fish Passage Project
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