STATE OF CALIFORNIA—CALIFORNIA STATE TRANSPORTATION AGENCY EDMUND G. BROWN Jr.. Governor

DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES
OFFICE ENGINEER, MS 43

1727 30® STREET
P. 0. BOX 168041 Flex your power!
SACRAMENTO, CA 95816-8041 Be energy efficient!

PHONE (916) 227-6299
FAX (916) 227-6282
www.dot.ca.gov/hg/escioe

November 13, 2013 Facsimile: (760) 471-4860
Troy Neuenswander, Vice President 12-0F96E4

Flatiron West Construction Corp. 12-Ora-5-6.2/8.7

1770 La Costa Meadows Drive B.0. 10/31/2013

San Marcos, CA 92078

Dear Mr. Neuenswander:

The Department of Transportation (Caltrans) received a bid submitted by Flatiron West Construction Corp.
(Flatiron) for Contract No. 12-0F96E4 on October 31, 2013. By this letter Caltrans notifies Flatiron that its
bid is nonresponsive.

The Subcontractor List form states in part, "...Complete columns 1 and 4 and submit with the bid.
Complete columns 2 and 3 and submit with the bid or fax to (916) 227-6282 within 24 hours after the
bid opening. Failure to provide complete information in columns 1 through 4 within the time
specified will result in a nonresponsive bid."

On the 24 hour Subcontractors list submitted on November 1, 2013, Flatiron added two
subcontractors to the Subcontractor List that did not appear on the list submitted with the bid. Sierra
Landscape was added to perform work described as Landscape and related (partial) and RJ Noble
was added to perform work described as AC paving and related (partial). The addition of these two
subcontractors constitutes an improper change to the Subcontractor List form which is in violation of
the bidding instructions, as well as the Public Contract Code.

Caltrans is in receipt of the letters dated November 4, 2013, from Flatiron and November 5, 2013, from
Smith, Currie & Hancock LLP on behalf of Flatiron aileging that Fiatiron’s bid is responsive. Caltrans
disagrees with this position. Flatiron did not simply fail to list a subcontractor for certain work thereby
agreeing to perform that work by its own forces, rather Flatiron changed its subcontractor list and added
subcontractors to its 24-hour submission that were not listed on its original submission. By its own
admission Flatiron made a mistake in filling out its bid forms; specifically the 24-hour submission of the
subcontractor list. It is the opinion of Caltrans that this mistake was material and therefore renders
Flatiron’s bid non-responsive.

Based on the actions described above Caltrans will proceed to award this contract to the lowest responsive
and responsible bidder, provided that all requirements have been met.

Your attention is directed to Section 3-1.04 of the Amendments to the 2010 Standard Specifications.
Caltrans is not obligated to offer an extension of the award period for a nonresponsive bid. Should you
wish to extend your bid while resolving a nonresponsive finding, you must send your request to the
Office Engineer no later than 4:00 p.m., two business days prior to the expiration of your bid.

“Caltrans improves mobility across California”
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If you have any questions please contact Mulissa Smith, Contract Awards Branch Chief, at
(916) 227-6228.

Sincerely,

{2+ JOHNC-McMILLAN
Deputy Division Chief
Office Engineer
Division of Engineering Services

Attachments

“Caltrans improves mobility acrass Califormio”
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Fiatiron Construciion Corp,
1120 La Coria Maagows Drive
Sen Marcos. CA 22078
760-916-9100 matn
780-910-3101 ran

www fistironcorp.com

November 4, 2013

John McMillan

Deputy Division Chief
Division of Engineering
Office Engineer, MD 43

1727 30th Street

P.O. Box 168041
Sacramento, CA 95816-8041
Phone (916)2276299
Facsimile (918) 227-6282

Dear Mr. McMillan:

We submitted a bid for Contract Number 12-0F96E4 for "Construction on State Highway in Orange
County from 0.4 mile north of Camino De Estrella Overcrossing to 0.2 mile south of San Juan
Creek Road Undercrossing” on Thursday October 31, 2013.

Our bid listed the name and the location of the place of business of each subcontractor who we
intend to have perforrn work or iabor or render service for construction.

On Friday, within 24 hours of our bid, we submitted followup information completing columns two
and three of the Department's Subcontractor List form.

In looking at our onginat bid, we see that our followup list form identified fwo subcontractors who
were not listed in the day of bid submittal:

Sierra Landscape — Landscape and related (partial)
RJ Noble — AC paving and related (partiai)

Our bid did not list any subcontractors for these scopes of work. In accordance with Civil Code
Section 4106, we therefore agreed to setf-perform that work. Civil Code Section 4106 provides
that

If a prime contractor fails to specify a subcontractor or if a prime contractor specifies more than one

subcontractor for the same portion of work to be performed under the contract In excess of one-
half of 1 percent of the prime contractor’s total bid, the prime contractor agrees that he or she is

An e Cmpaniynily G0 vy A HOCHTIEF Company
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fully qualified to perform that portion himself or herself, and that the prime contractor shall perform
that portion himseif or herself.

Flatiron holds a Class A license and Is thus properly licensed 10 seif-pesform these scopes of work,
See Business & Professions Code Section 7056.

As such, Flatiron is fully licensed to self-perform this work.
Our bid is responsive in all respects.

Please contact me if you have any questions.

— S T
 Troy Neuenswander

Vice President
Flatiron West

An Boud Onurhhy bmpayee A HOCHTIEF Company



Received Nov 1 2013 01:54pm

STATE OF CALIFORNIA - DEPARTMENT OF TRANSPORTATION
SUBCONTRACTOR LIST
DES-DE-0102.2 (REV 22011) . Biddar Name: Flatiron West, inc,

The bidder must identiy each subcontractor performing work in an amount in excess of 1/2 of 1 parcent of the {otal bid or
$10,000, whichever is greater (Pub Cont Code § 4100 at seq.). Complete columns 1 and 4 and submit with the bid.
Complete colurmns 2 and 3 and submit with the bid or fax to (816} 227-6282 within 24 hours sftar the bid opening. Faliure
to provide complete information in columns 1 thraugh 4 within the time specified will resulf in 2 nonresponsive bid.

Column 1: Buainess Column 2: Bid  Column 3: Percentage Column 4: Description of
Name and Location Hem Nog. of Bid tem Subcontracted  Subcontracted Work
207 9%
Innovative Concrete 208 84% Slape Paving and Concrate Channal
Quaree Hill, CA 210 7% Ditches snd Related (Parfial)
21 89%
212 84%
213 1%
214 92%
Innovative Concrets 215 89%
Quartx Hill, CA 223 8% Minar Concrele and Related (Partial}
45 81%
46 99%
57 99%
15 98%
176 9%
177 9B%
178 99%
Corai Constnuctton Company 188 99%
Wiisonvilie, CA 276 1.6% Ovarhead Sjgns and Raiatod (Partieil)
7 99%
8 99%
10 9%
32 %
ag 9%
40 99%
41 99%
249 8%
247 39%
248 B9%
249 9%
250 98%
251 ga%
252 9%
253 B9%
254 99%
' 255 99%
Payce Specisities 256 95%
Chide viste CA 276 0, 75% Shriping snd Related (Partial)

ADA Notice For ndividnts with sansory dssbiiies, Ihin document is availabic m sllermsie formals, For nlormetion cad (918) §54-6410 or TOD (916} BE4-2480 or
write Rpcorgy and Forre: Maragemanm, 1120 N Siraer, MS.49, Sacromenio, CA 85014

Coniract No. 12-0F96E4
17
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STATE OF CALIFORNIA « DEPARTMENT OF TRANSPORTATION

SUBCONTRACTOR LIST

DES-OF-0102.2 (REV 3/2011)

Bidder Neme: Flatiron Wesd, Inc.

The blader must identify each subcontractor performing work in sn smount In excess of 172 of 1 percant of the total bid or
$10,000, whichever is greatar {Pub Cont Code § 4100 et seq.). Compiete columns 1 and 4 and submit with the bid.
Complete columns 2 and 3 and submit with Ihe bid or fax to (915) 227-6282 within 24 hours sfter the bid opening. Fallure
to provide complete Information in columns 1 through 4 within the time specified wiil result in a nonresponsive bid.

Column 1: Buviness Column 2: Bid  Column 3: Pefcentuge Golumn 4; Description of
Name snd Location ltem Nos. of Bid Hlem Subcontracted  Subcontracted Work
kY] 99%
8z 26%
83 9%
84 88%
8s 99%
8g ag%
a7 99%
a8 9s%
a9 BeY%
90 9%
91 99%
82 8%
93 59%
2] 99%
95 8%
96 99%
97 99%
48 99%
89 99%
100 9%
101 9a%
102 9%
103 9%
104 88%
108 99%
107 99
108 99%
109 59%
11¢ 99%
111 9%
112 99%
113 99%
114 89%
15 29%
116 28%
117 89%%
118 99%
119 9%
124 oY,
124 99%
122 9% .
123 89%
124 99%
125 99%
128 95%
Sierra Landscape Development, Inc. 127 29%
El Monte, CA 126 39% Landscape and Related (Partial)

ADA Notice For inghiduate with sensoly (eabiifiiay, this dom:mon in svnlinbie In slemme tomeis. For mtormalion ol [318) S54.5a10 of TDD (918) 8515080 o~
weiln Racordn and Ferme Monagomen:. 1120 N S, MB35, Sacramenio. ©A $5814,

Contract No. 12-0F96E4

17



Rece ived Nov 1 2013 01:54pm

STATE OF CALIFORNIA - DEPARTMENT OF TRANSPORTATION
SUBCONTRACTOR LIST
DES-DE-0102.2 (REV 3/2011) Bidder Nems: Flatiron West, Inc,

The bidder must identify each subcontractor performing work in an amount in excess of 1/2 of 1 parcent of the lotai bid of
$10,000, whichever is greater (Pub Cant Code § 4100 et seq,). Complets columns 1 and 4 and submit with the Bid.
Compiete columns 2 and 3 ang submit with the bid or fax to (215) 227-6282 withln 24 hours after the bid opening. Failure
to provide complete information in colurmns 1 through 4 within the time specified will result In 8 ronresponstve bid,

Column 1: Business Column 2: Bid  Column 3: Parcantage Column 4; Description of
Narne and Location item Nos, of Bid fem Subcontracted  Subcontracted Work
135 88%
137 9%
138 99%
R.J. Noble Company 143 98%
Orange, CA 275 0.56% AC Paving and Related (Partial)
48 2%
147 9B%
148 1%
149 0%
154 58%
155 8%
175 91%
Drill Tech Drilling & Shoring, Inc. 196 9% Ground Anchors / Soil Nalls / CiDH /
Corona, CA 276 B.6% Shaolcrete and Related (Partial)
154 4%
182 24%
163 29%
164 3%
172 6%
173 2%
174 99%
191 14%
241 2%
242 25%
243 22%
CMC Rebar 244 3%
Etiwanda, CA 245 33% Rebar and Reisted (Partial)
L, Johnson Construction, Inc,
Hawthona, Ca 194 80% Masonry and Reiated {Partial)
11 9%
R457 299%
258 99%
2859 4%
260 9%
281 89%
282 98%
283 9%
264 99%
265 83%
266 9%
287 299%
268 9%
269 a5%
gt 299%
27 99%
272 848%
273 99%
274 280
Flatiron Electric Group 275 95%
Chino, CA 78 3,7% Electtivsl and Related (Partial)
ADA Nolice For indiviougie wih 58707y CIAADENeS, ihis WCUmAn 1= avmiahie in STREts iommaie. For seformmian oml {518] 854.8410 or TOD (F15; #54.-3800 o

wtlin Records snd Formns Mamagnmonl, 1120 N Birsal, MS-A3. Saamminnio, GA 85874,

Contract No. 12-0FS6E4
17



STATE OF CALIFORNIA « DEPARTMENT OF TRANSPORTATION

SUBCONTRACTOR LIST
DES-OE-0102.2 (REV 3/2011)

Bidder Name: Flatiron West inc.

The bidder must identify each subcontractor performing work in an amount in excess of 1/2 of 1 percent of the total bid or
$10,000, whichever is greater (Pub Cont Code § 4100 et seq.). Complete columns_ 1 and 4 and submit with the bid.
Complete columns 2 and 3 and submit with the bid or fax to (916} 227-8282 within 24 hours after the bid opening. Failure
to provide compiete information in columns 1 through 4 within the time specified will result in a nonrespensive bid.

Column 1: Business Column 2: Bid  Column 3: Percentage Column 4: Description of
Name and Location item Nps, of Bid tem Subcontracted  Subcontracted Work
T \

DY o TW- Tar
Corona, CA CIDH and Related {(Partial)

'Td \) Condon-Johns sociates NTJ
Cypress, CA — CIDH and Related {Partial)
HEM

;e Chino Hills, CA — CIDH and Relat

L \

IS Malcolm] Inc. L
irwindaie, CA ek CIDH and Related (Partial} -

.’[) \_) L Conmpor o /ﬁ p

S0 Woble S Cia CIDH and Related (Partial) ‘
iy )

™Y Gt Randh oo O N CIDH and Related (Partia T

Oy 17T ecd Oy | Hng ¢/S'hi)r|n’.h(,., G‘(OUM i G?Sf 5 o f\-}f/“. K/
Corpma,Cu CiouBherete.Zung e deted (Rerkia |
»
ADA Notice For mlivickais with sanscry disabities, this document is avaitabie in atterraie formats, For information cail (916) 554-6410 or TDD (915 654-3880 or

write Recors and Forms Manap

i, 1120 N Stregt, MS-83, Sacramerie, CA 95814

Contract No. 12-OF96E4
17

M
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STATE OF CALIFORNIA » DEPARTMENT OF TRANSPORTATION
SUBCONTRACTOR LIST
DES-QE-D102.2 (REV 3/2011) Bidder Name: Flatiron West, inc.

The bidder must identify each subcontractor performing work in an amournt in excess of 1/2 of 1 percent of the total bid or
$10,000, whichever is greater (Pub Cont Code § 4100 st seq.). Complete columns 1 and 4 and submit with the bid.
Compiete columns 2 and 3 and submit with the bid or fax to (916) 227-6282 within 24 hours after the bid opening. Failure
to provide complete information in columns 1 through 4 within the time specified will result in a nonresponsive bid.

Column 1: Business Column 2: Bid  Column 3: Percentage Column 4: Description of
Narne and Location ftem Nos. of Bid ltemn Subcontracted Subcontractad Work
CMC Rebar .
Ettwanda. CA Rebar and Ralated (Partial)
!nM \T_‘)t\)
Permis, CA Rebar and Related {Partial}
Gerdau Rel ' 0
T““J Santa Fa Springs, CA Rebar and Related (Pa <3
Harris Rebar, Inc. \’"\FT) ’3—3
Pomona, CA Rebar and Ralated (Parti
v—i’\)"_)
Rebar and Raiated (Partial)
Rebar and Related (Fa :
——T
1

ADA Notice For individuas with sensary diesbifiies, this docament is avaiiebio in sitemate formats. For information calt {816) 6546410 or TDD {916) 654-388C or -

write Records and Forms Managament, 1120 N Strset, MS-85, Sacramanito, CA 85814,

Contract No. 12-DF96E4 ‘ ><
17 A



STATE OF CALIFORNIA » DEPARTMENT OF TRANSPORTATION
SUBCONTRACTOR LIST :
DES-OE-0102.2 (REV 3/2011) Bidder Name: Flatiron West, Inc,

The bidder must identify each subcontractor performming work in an amount in excess of 1/2 of 1 percent of the total bid or

$10,000, whichever is greater (Pub Cont Code § 4100 et seq.). Complete columns 1 and 4 and submit with the bid,

Complete columns 2 and 3 and submit with the bid or fax to (§16) 227-6282 within 24 hours after the bid opening. Failure
* to provide complete information in columns § through 4 within the time specified will result in a nonresponsive bid.

Column 1: Business Column 2:Bid  Column 3: Percentage Column 4: Description of
Name and Location ltem Nos. of Bid ltem Subcontracted  Subcontracted Work

Coral Construction Company
Wiisonville. CA Overhead Signs and Related (Partial)

< 3\-5 mmﬁm\ . \(miﬁ-’
. Chine, CA Overhead Signs and Related (Ma
ROV ST S T
Poway, CA Overhead Signs a i

T

Overhead Signs and Re

ADA MNotlce For individiugiy with sensory disabiities, this document i svaiiable in aitemte formats. For informartion cafl {916) B54-8410 or TD 0 {916) 654-3880 or
write Records and Forms Management, 1120 N Stree!, MS-89, Sacamerto, CA 85814

Contract No. 12-0F96E4 !
on /‘(\ :\\/,\

17
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STATE OF CALIFORNIA » DEPARTMENT GF TRANSPORTATION
SUBCONTRACTOR LIST
DES-OE-0102.2 (REV ¥/2011) Bidder Name: Flatiron West, inc.

The bidder must identify each subcontractor performing work in an amount in excess of 1/2 of 1 percent of the total bid or
$10,000, whichever is greater {Pub Cont Code § 4100 &t seq.). Complete columns 1 and 4 and submit with the bid.
Complete columns 2 and 3 and submit with the bid or fax to ($16) 227-6282 within 24 hours affer the bid opening. Failure
10 provide complete information in columns 1 through 4 within the time specified will result in a nonresponsive bid. ‘

Column 1; Business Column 2: Bid  Column 3: Percentage Column 4: Description of
Name and Location ftarn Nos. of Bid ltem Subcontracted  Subcontracted Work
Payco Speclalties
_ Chula Vista, CA Striping and Related (Partial}
Chrisp Company . T‘.) {o
Blcomington, CA Striping and Related (Partia

- ipe, In Ju
Mpm WT

T

——o
Sterndahi i inc. ‘TJ +)

Sun Valley, CA Striping and Related (P
W

Striping and Re

ERY

Striping and Refated {

¥

ADA Notice For ircividumts with sensory disabiites, this document is available in sitsmate formats. For information cail {916) 854-8410 or TDD (916) E54-3880 or
write Recorts and Forms Manegumant, 1120 N Sreet, MS-89, Sacramento, CA 95814,

Contract No. 12-0F96E4 ’< M

17



STATE OF CALIFORNIA « DEPARTMENT OF TRANSPORTATION

SUBCONTRACTOR LIST
DES-OE-D102.2 (REV 3/72011) Bidder Name: Flatiron West, Inc.

The bidder must identify each subcontractor performing work in an amount in excess of 1/2 of 1 percent of the total bid or
40,000, whichever is greater (Pub Cont Code § 4100 et seq.). Complete columns 1 and 4 and submit with the bid.
Complete columns 2-and 3 and submit with the bid or fax to (916} 227-5282 within 24 hours after the bid opening. Failure
to provide complete information in columns 1 through 4 within the time specified will result in a nonresponsive bid.

Column 1: Business Column 2: Bid  Column 3; Percentage Column 4: Description of
Name and Location Itern Nos. of Bid fem Subcontracted  Subcontracted Work

Flatiron Electric Group.
Ching, CA Electrical and Related (Partial)

)
U g Py T
MQ‘J M Electrical and Reloted tPank 1) P
: ¥
T m*‘\;_‘ Wﬁ
" TIV
'N\J m Electrical and Relal ; \9
S
W

ADA Notice For incivicunts with sersory disabfities, this document is availabie in alternate formats. For information calj (916) 854-6410 or TDD (916) 6543860 of
write Records and Forms Management, 1120 N Straet, M5-89, Sacramertn, CA 85814,

Contract Nc;_7 12-0F96E4 /Y {\/\



STATE OF CALIFORNIA + DEPARTMENT OF TRANSPORTATION

SUBCONTRACTOR LIST
DES-OE-0102.2 (REV 3/2011) Bidder Name: Fiatiron West, inc.

The bidder must identify each subcontractor performing work in an amournt in excess of 172 of 1 percent of the total bid or
$10,000, whichever is greater (Pub Cont Code § 4100 et seq.). Complete columns 1 and 4 and submit with the bid. .
Complete columns 2 and 3 and submit with the bid or fax to (916) 227-8282 within 24 hours after the bid opening. Failure
to provide complete information in columns 1 through 4 within the time specified will result in a nonresponsive bid.

Column 1: Business Column 2: 8id  Column 3: Percentage Column 4; Descripﬁon of

Name and Location ltem Nos. of Bid tem Subcontracted  Subcontracied Work
Santa Fe Springs, CA Minor Concrete & ;

i =
1D, Jime Contractor, inc. TOY
Rancho Cucamonga, CA - Minor Concrete an i
innovative Concrete
Quarz Hill, CA Mingt Conerete and Related (Partial)

5

Minor Concrete and Relat i
Minor Concrete and al)
1]
ADA Notice For indiividusis with sensory disabiities, this document is aveilable i aliernate formats. For information call (§16) 854-5410 or TOD {916 8543380 or

write Records and Forms Managemerd, 1120 N Streal, M5-89, Sacramento, CA 85814,

Contract No. 12-0F96E4 ’(M

17



STATE OF CALIFORNIA « DEPARTMENT OF TRANSPORTATION

SUBCONTRACTOR LIST
DES-OE-0102.2 (REV 3/2011) Bidder Name: Flatiron West, inc.

The bidder must identify each subcontracior performing work in an amount in excess of 1/2 of 1 percent of the total bid or
$10,000, whichever is greater (Pub Cont Code § 4100 et seq.). Complete columns 1 and 4 and submit with the bid.
Complete columns 2 and 3 and submit with the bid or fax to (916) 227-6282 within 24 hours after the bid opening. Failure
to provide complete information in columns 1 through 4 within the time specified will result in a nonresponsive bid.

Column 1: Business Column 2: Bid  Column 3: Percentage GColumn 4: Description of
Name and Location Hem Nos. of Bid item Subcontracted  Subcontracted Work
Y & [N b
P W Con of Sichds and Related o™
Rancho Cucamonga, CA - {Parlial}
: =Y Vi g o
Innovative Concrete Conggg Cgacn‘nei ggtches and Related
Quartz Hill, CA {Partial)

O mm\ et Raomat D and Reisted T_) w
Lake Terraca, CA {Partial)
Vs
T QM CORRIE Bt one an Reltea 1)
Riverside, CA {Partia)

ADA Notice Fummmﬁwdm,mmmmmmmmbm, for information call (816) 654-8410 or TDD (216) 654-3880 of
write Records and Forms Managamend, 1120 N Strest, M5-86, Sscrarmento, CA 55814.

Contract No. 12-DF06E4 ( {\/\

17



STATE OF CALIFORNIA » DEPARTMENT OF TRANSPORTATION
SUBCONTRACTOR LIST
DES-OE-0102.2 {REV 3/2011) Bidder Name: Flatiron West, Inc.

The bidder must identify each subcontractor performing work in an amount in excess of 1/2 of 1 percent of the total bid or
$10,000, whichever is greater {Pub Cont Code § 4100 et seq.). Complete columns 1 and 4 and submit with the bid.
Complete columns 2 and 3 and submit with the bid or fax to (916) 227-6282 within 24 hours after the bid opening. Failure
1o provide complete information in columns 1 through 4 within the time specified will result in a nonresponsive bid.

Column {: Business Column 2: Bid  Column 3: Percentage Column 4: Description of
Name and Location Item Nos. of Bid tem Subcontracted  Subcontracted Work
Gran nry, Inc. \%'m\ "‘\Q\‘J
Torrance, CA Masonry and Retated {F
—
REYW 1 ‘J
Santa Paula, CA Masonry and Relat ,
L. Johns ian, Inc. 7 \\m!\ m ‘J
Hawthome, CA Masonry and Related {;
Masonry and Re .
T
Masonry and Related (Pal
L-JoknSen Conrruction ije.
YA Inerne 2 VACS Dy o Cung g leded Q%r?‘d}
¥
ADA Notice For individuais with sensory disabilities, this document ks evaitable in shermate frmats. For mformation taf (916} 654-6410 or TDD (916} 654-3680 or

write Reconds ar Forms Management, 1120 N Strest, M5-89, Secramento, CA 85814,

Contract No. 12-0F9BE4 ’(I\/\
17 X
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SMITH, CURRIE & HANCOCK LLP
ATTORNEYS AT LAW

A LIRTHIF LEARN TO7 CAKTNERSNIP TIIAT INGLUM A 1 (el IOMAL COBRURA 131 el

Tekphons (800 326946 gr""é'f:z,. Cekt (415 217-1704
Facimilc: (415) 2761754 e :“;' M: SE‘:“ cbeownmmishoascic.com
Suite 00
San Pranciven €A 94111
November 5, 2013

Mr. Jobn McMillan

Deputy Division Chicf

Davision of Engineering

Office Engineer, MD 43

1727 30th Street

P.O. Box 1638041

Saccamento, CA 95816-8041
Phone:  (916) 227-6299
Facsimile: (916) 227-6282

VYis: Facsimile

Re:  Contract No. 12-0F96E4 - Construction on State Highway in Orange County from 0.4
mile north of Camino De Estrella Overcrossing to 0.2 mile south of San Juan Creek Road
Undercrossing

Subject: Flatiron West, Inc.'s Low, Responsive Bid
Dear Mr. McMillan:

I am wniting regarding Flatiron West, Inc’s. (“Flatiron™) October 31, 2013 low bid for
Contract Number 12-0F95E4 for Construction on State Highway in Orange County from 0.4
mile north of Camino De Estrella Qvercrossing to 0.2 mile south of San Juan Creek Road
Undezcrossing (the “Project™).

1. Flatiron’s Bid and PC 4100 Subecontractor List.

The Project’s bidding instructions required that bidders “Tist each subcontractor [who
will] perform work in an amount in excess of 1/2 of 1 percent of the total bid or $10,000,
whichever is greater (Pub. Cont. Code § 4100 et scq.).” Standard Specifications § 2-1.33C. In
short, the Project’s bidding protocol required that all bids include the pame and place of business
of cach subcoutractor the bidders intend to use to perform work, supply labor, or render
construction services for the Project exceeding that price threshold.
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Mr. John McMillan
November 5, 2013

Page 2

Bidders were required to later update that information to include the bid items and
percentage of those bid items that each subcontractor would perform within 24 bours of bid
opening if the information was not provided at bid time. See Special Provisions 2-1.33C and
Public Contract Code § 4104(A)(2X(A).

On Bid Day, Fiatiron’s bid supplied a lump-sum price for the Project and a list of
subcontractors. Under its Class A contractor's license, it is ablc to perform all the tasks set forth
in the California Department of Transportation's (“Department”) Invitation to Bid.

2. Flatiron's Bid was Complete and Responsive as 3 Matter of Law.

Under long established Califomia state law cited below, Flatiron thereby agreed to
perform all of the work for the Project. 1t further agreed to self-perform all aspects of the Project
for which subcontractors were not listed. This inchuded 2 commitment to perform the work
designated as “Landscape and related”, and * AC paving and related” in the Prime Contract.

There is no question that Flatiron submitted s responsive bid for the job. The Public
Contract Code specifically states that when a contractor does not identify a subcontractor for a
specific bid item, it automatically commits to self-perform those bid items. See Pub. Cont. Code
§ 4106.

After the submission of its bid, Flatiron asked for a copy of its subcontractor listing. This
is a typical request because & general contractor rarely makes a physical copy of the bid or
subcontractor submission in the last few minutes before the bid is submitted. In Flatiron's
experience this request is granted as a matter of course so the contractor can verify its
submission.

In this case, thc Department’ s representative was hesitant to provide a copy of Flatiron’s
own bid sheet to the corapany when it was requested. Instead, Flatiron was told that the
Department would not provide a full copy of the submitted bid list and provided only one page
from Flatiron’s submission. There was no explapation why the Department would withhold a
publicly available bidding document from Flatiron, especially its own bid.

Within 24 hours of submitting its bid, Flatiron completed and submitted columos two and
three of the Department's Subcontractor List form.

Flatiron was fully responsive with regard to providing all of the requested information for
the subcontractors it listed on bid day.
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3. Flatiron’s Post-Bid Submission Provided all Required Information.

The day after the bid, Flatiron provided voluminous information op various bidders for
the job. Unfortunately, it also included information on two subcontractors who were not listed
on bid day: Sierra Landscape; and RY Noble. This minor mistake is traceablc to the Department
not providing Flatiron with a copy of the subcontractor list it submitted with its bid.

In any case, the inclusion of these cxtra names did not affect Fiatiron's bid in any way.
Flatiron was not entitled o use these subcontractors because Flatiron had not listed them.
Fiatiron’s bid that bad been submitted the previous day was unequivocal in its commitment to
scif-perform those items. As such, those extra names were cxtraneous to the original, properly
submitted bid, not material, and had no legal effect on the validity of the low, responsive bid
submitted the previous day.

4. Flatiron's Bid Was Fully Responsive to the Request for Bids.

It is important to realize that Flatiron provided the Department with a compicte,
unequivocal and responsive bid on bid day. The submission of extra information the next day
did pot change that slate of affairs.

The inclusion of extra information cannot be seen as unresponsiveness. if anything, the
supplying of additional information regarding subcontractors that were considered but not listed
was “over-responsive” on the part of Flatiron. Again, it had no legal effect.

A bid is responsive if it promises to do what the bidding instructions demand. D.H.
Williams Const.. Inc. v. Clovis Unified School Dist., (2007) 146 Cal. App.4th 757, 764 (citing
Taylor Bus Service v. San Diego Bd. of Educ., (1987) 195 Cal. App. 3d 1331). Flatiron's bid
promised to do everything the bidding instructions demanded rendering it completely responsive.

5. The Califormia Subletting Act does not Protect Unlisted Subcontractors.

The California Subletting and Subcontracting Fair Practices Act (the “Act”) is intended to
protect subcontrectors actuatly listed by the general contractor on bid day. The Act does not
provide any relief or penalty for subcomtractors that are not listed on bid day. A State policy thal
acceptsble bids are thereafter rejected based upon the submission of information on unlisted
subcortractors would lead 1o the Department rejecting the low bid on many projects every year.
We are pot aware of any regulation, statute or policy that supports such 8 position.

While Flatiron must subcontracl with those subcontractors identified in its bid, it bas no
obligations to any subcontract not fisted on bid day. Pub. Contr. Code § 4107. Flatiron thercfore
has no obligation towards any cxtraneous subcontractors who were inadvertently identified in its
follow-up list of subcontractor information. The fact they were under consideration prior to bid
is of no legal or practical effect. Inclusion of those two additional subcontractors in Flatiren’s
follow-up list is merely cxtraneous information.
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6. A Bid with Extraneous Material is Still Responsive.

The addition of surplus information regarding subcontractors that Flatiron did not
actually list in its bid is a harmless crror. It has no legal or material effect on Flatiron’s bid or the
subcontractors who have been listed for the work.

Neither the Notice to Bidders nor the Public Contract Code provides that a bid becomes
non-responsive merely because it includes cxtraneous information. And, the law of California is
that the inclusion of such swplus information does not render the bid non-responsive. See, e.g.,
Cypress Sec., LLC v. City and County of San Francisco (2010) 184 Cal. App.4th 1003, 1015
(City properly found that a bidder submitting three pricing models in its bid instead of one did
not make bid nonresponsive) and D.H. Williams, supra.

In D.H. Williams. the general contractor listed an unlicensed bidder on its subcontractor
listing. Id, at 765. The court overruled the public agency's conclusion that the bid was
unresponsive, the D.H. Williams court explained that the inchnsion of the unlicensed
subcontractor in its bid did not reader the bid non-responsive because there, as here, the
contractor was “fully ready to perform the [ ] work itself’, Jd, at 767.

In this situation, the mention of two extrancous subcontractors occurred an entire day
after the submission of Flatiron’s binding and enforceable bid. It had no effect on the previously
submitted bid because Flatiron was, as in D.H. Williams, *. .. fully ready to perform the work
itself”. In this case, Flatiron did not even list these subconu-actors on bid day. The bxd-day listis
the list that matters under the Act.

As the Department is fully aware, such a minor informality may be waived by the public
entity without prejudicing unsuccessful bidders. In this case, it was a harmless and immaterial
error.

The inclusioh of information on two extra subcontractors in Flatiron’s “day after bid”
informative list did not have any jmpact on its commitment to self-perform or the validity of
Flatiron bid to do this work.

As the responsive, low bidder, Flatiron should be awarded the contract. Please contact
me if you have any questions.

Regards,

Emest C. Brown, Esq., PE
Partner
Smith Currie & Hancock LLP
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TO: Mr. Jobn McMillan
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FROM: —— Emmest Brown, Esq.. P.E.
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COMMENTS:

Re: Contract No. 12-0F96E4 - Construction on State Highway in Orange County from 0.4 mile north of
Camino De Estrella Overcrossing to 0.2 mile south of San Juan Creek Road Undercrossing

Please see the attached November 5, 2013 letter regarding Flatiron West, Inc.’s Low, Responsive Bid

Thank you,
Jay R. Houghton, Esq. (415-249-0869)

The information contained in this facsimile message is intended oaly for the use of the individual(s) memncd above and is priviieged and
confidential. Any disseminstion, distribution or copy of this communicetion other than (o the person(s) named above is siricily prohibited. 1f
ywh-verwaivedmiseommuniw.ioninm,pmimwm&mwmmmhmﬂww(wwm)m
the sender namcd sbove. Thank you.
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November 13, 2013 Facsimile: (760) 471-4860

Troy Neuenswandes, Vice President 12-0F96E4
Flatiron West Construction Corp. 12-Or1a-5-6.2/B.7
1770 La Costa Meadows Drive B.O. 10/31/2013
Sap Marcos, CA. 92078

Dear Mr. Neuenswander:

The Department of Transportation (Caltrans) teceived 4 bid submitted by Flatiron West Construction Corp.
{Flatizon) for Contract No. 12-0F96E4 on Cctober 31, 2013. By this letter Caltrans notifies Flatiron that its
bid is nonresponsive.

The Subcontractor List form states in part, "...Complete columns 1 and 4 and submit with the bid.
Complete columns 2 and 3 and submit with tite bid or fax to {916) 227-6282 within 24 bours after the
bid opening. Failure to provide complete information in columns 1 through 4 within the tme
specified will result in a nonresponsive bid,"

On the 24 hour Subcontractors Hst submitted on November 1, 2013, Flatiron added two
subcontractors to the Subcontractor List that did not appear on the list submitted with the bid. Sierra
Landscape was added to perform work described as Landscape and related (partial) and RJ Noble
was added to perform work described as AC paving and related (partial). The addition of these two
subcontractors constitutes an improper change to the Subcontractor List form which is in violation. of
the bidding instructions, as well as the Pablic Contract Cods.

Caltrans is in receipt of the letters dated November 4, 2013, frome Flatiron and Noveoaber 5, 2013, from
Smith, Currie & Hancock LLP on behalf of Flatiron alleging that Flatiron’s bid is responsive. Caltrans
disagrees with this position. Flatiron did not simply fail to list a subcontractor for certain work thezeby
agreeing to perform that work by its own forces, rather Flatiron changed its subcontractor list and added
subcontractors to its 24-kour submission that were not listed on its original submission, By its own
admissioo Flatiron made a mistake in filling ol its bid forms; specifically the 24-hour submission of the
subcontractor list. It is the opinion of Caltrans that this mistake was material and therefore renders
Flatiron’s bid non-responsive. '

Based on the actions described above Caltrans will proceed to award this contyact 10 the lowest responsive
and responsibic bidder, provided that all requirements have been met.

Your attention is directed to Section 3-1.04 of the Amendments to the 2010 Standard Specifications.
Calteaas is not obligated to offer an exiension of the award period for 2 nonresponsive bid. Should you
wish to extend your bid while resolving a nonzesponsive finding, you must send your request 1o the
Office Engincer no later thap 4:00 p.m., two business days prior to the cxpiration of vour bid.

“Caltrans improves mobillty across California™
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