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SMITH, CURRIE & HANCOCK LLP
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Cell: (a15) 317-1708

Emest C. Brown !
ecbrown(@smathcurric com

Artomey ut Luw
244 California Strece
Suitc 500
San Francisco CA 94111

Telephooe: (30U) B32-6946
1“acsimile: (415) 276-1754

November 12, 2013

Mr. John McMillan

Deputy Division Chief
Division of Engineenng
Office Engineer, MD 43
1727 30th Street

P.O. Box 168041
Sacramento, CA 95816-8041
Phone: (916) 227-6299
Facsimile: (916) 227-6282

Via: Facsimile, E-mail, Ovemight Delivery

Re:  Contract No. 12-0F96E4 - Construction on State Highway in Orange County from 0.4
mile north of Camino De Estrella Overcrossing to 0.2 mile south of San Juan Creek Road

Undercrossing

Subject: Shimmick Construction Company, Inc.’s November 8, 2013 Bid Protest

Dear Mr. McMillan:

On behalf of Flatiron West, Inc., (“Flatiron™), | am writing in response to Shimmick
Construction Company, Inc.’s (“Shimmick’) November 8, 2013 bid protest letter.

The state bidding law supports awarding the Camino De Estrella Project Contract No 12-
OF96E4 (the “Project”) to the lowest responsive, responsible bidder. Under that law, Flatiron
agreed to self-perform all work in excess of 'z of 1 percent of the total bid that was not identified
day of bid on the Subcontractor List form OES-OE-0102.2 (REV 3/2001). See Pub. Cont. Code
§ 4106. The California Department of Transportation’s (the “Department”) past decisions support
awarding the Contracl to Flatiron as the Project’s lowest responsive, responsible bidder.

In support of its bid protest, Shimmick copies six of the Department’s previous decisions,
none of which support Shimmick’s position. Five involve removal of listed subcontractors or
removal of descriptions of work from those listed day of bid. One of the examples is for the third
rankcd bidder that was never in contention to be awarded the contract in any case.
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On the other hand, we enclose two Department decisions that specifically state that a
General Contractor agrees to self-perform all work in excess of /2 of 1 percent of the total bid
where there is no subcontractor listed on bid day and that later additions of information are of no
legal or practical effect. These decisions were correct because the Subletting and Subcontracting
Fair Practices Act (the “Act”) prohibits contractors from substituting a subcontractor for the work
it had already agreed to self-perform. See, e.g., R. M. Sherman Co. v. W. R. Thomason, Inc.
(1987) 191 Cal. App.3d 559, 563. Under these earlier Department decisions, Flatiron, as low
bidder, should be awarded the Contract.

Specifically, the Department’s decisions regarding Contract Nos. 04-0G3104 and 03-1-
F6004 follow the statutory rule that any additions to the subcontractor list are to be rejected and
the low bidder was required to self-perform the work. See id., and Pub. Cont. Code § 4106. As
discussed in Flatiron’s November 6, 2013 letter to you, that is exactly what should occur here as
well. Furthermore, the Department’s response to Contract 04-0G3 104 was as follows:

The statement on the ‘Subcontractor List’ form that reads, ‘Complete columns 2
and 3 and submit with the bid or fax to (916) 227-6282 within 24 hours after the
bid opening.” Refers to the percentage of subcontracted work previously submitted

only.

The Department specifically mentions columns 2 and 3 as being the only portion needed for the
previously submitted subcontracted work, which is how they accepted the bid but enforced the

Public Contract Codec.

The Department's Subcontractor List form OES-OE-0102.2 (REV 3/2001) has instructions
and 4 columns to be filled out by the contractor; 1 and 4 at bid time, and 2 and 3 either with the
bid or within 24 hours of the bid opening:

Instructions: The bidder must identify each subcontractor performing work in an amount
in excess of 2 of 1 percent of the total bid or $10,000, whichever is greater (Pub. Cont,
Code § 4100 et seq.). Complete columns | and 4 and submit with the bid. Complete
columus 2 and 3 and subrmit with the bid or fax to (916) 227-6282 within 24 hours after
the bid opening. Failure to provide complete information in columns 1 through 4 within
the time specified will result in a nonresponsive bid.

» Column 1: Business Name and Location (Public Contract Code 4104(a)(1))

* Column 2: Bid Item Nos. (Public Contract Code 4104(2)(A))

» Column 3. Percentage of Bid Item Subcontracted (Public Contract Code 4104(2)(A))

¢ Column 4: Description of Subcontracted Work (Public Contract Code 4104(b))

3
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Flatiron properly listed subcontractors on the day of the bid (column 1) with their
corresponding work descriptions (column 4). Flatiron completed columns 2 and 3 for their
previously listed subcontractors’ within 24 hours, thus completing columns 1 through 4 within the
time specified.

Shimmick directs the Department to the October 9, 2013 letter it issued Herback General
Engioneering (“Herback™) regarding its bid on Contract No. 01-378164. That letter does not
support Shimmick’s bid protest because Herback was the third-lowest bidder and never responded
to the Department’s letter. The Department’s determination in that case meant that the project was
awarded to the low bidder. There was no successful protest and the third bidder was never in
contention for the award. We have spoken to Herback and were informed that as a third-place
bidder the issue was moot.

None of the other Department decisions cited by Shimmick support its bid protest either.
Each of those decisions involved either post-bid substitution or removal of subcontractors or
changing the subcontractor’s description of work. The substitution or removal of subcontractors
or their scopes of work were direct violations of the Act. See, e.g., R.J. Land & Associates Const.
Co. v. Kiewit-Shea (1999) 69 Cal.App.4” 416, 421.

We notc that Shimmick's “Subcontractor List” submitted with the bid did not provide a
description of work for RJ Noble (Column 1) in column 4. Instead, Shimmick provided bid item
numbers 136-143 in column 4 which should have been placed in column 2. Therefore, by not
providing a descniption of work for RJ Noble in column 4 on day of bid, Shimmick’s bid is
deemed nonresponsive as stated on the Department’s Subcontractor List form OES-OE-0102.2
(REV 3/2001).

It 15 clear that Public Contract Code Section 4107, state law, and the Department’s past -
practices support awarding the Contract to Flatiron,

Please contact me if you have any quesuons or need any additional information.

. Brown, Esq., PE
Partner
Smith Curme & Hancock LLP

Enclosures
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ATATE OF CALIPORNIA-——RUSINESS. TRANAPORTATION AND HOLUIING AGENCY EDMUND G BAOWN Jr.. Gosmoany
DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES
OFFICE ENGINEER, MS 43
1727 30" STREET
P. 0. BOX 168041 Flex your porear!
SACRAMENTO. CA 93816-804) Be enargy ufficien

PHONE (916) 2276280
FAX (916) 227-6282

TTY 711
June 28, 2012 Facsiroile: (530) 795-5734
Ed Carbahal, President 04-0G3104
Vintage Paving Co, Inc. 04-Son-121-3.4/6.5
P. 0. Box 461 B.0. 6/26/12

Winters, CA 95694
Dear Mr. Carbahal:

The California Department of Transportation (Caltrans) received the attached revised
"Subcontnr.tor Last” on J'unc 2‘? 2012 for Contmct No. 04-—0G3 I04 from V'mtagc PaVing

nnd Bld Itern 16, Rnlds:dc Slgn~— Onc Post, wzre addcd to Columns 2 and 4 for the
subcontractor Chrisp Company. This letter 1s to inform you that Caltrans cannot accept the
revised “Subcontractor List” as it would violate the Subletting and Subcontracting Fair
Practiccs Act of the Public Contract Code. The subcontractor list originally submitted by
Vintage with jts bid on June 26, 2012 will be used.

The statement on the “Subcontractor List” form that reads, " Complete uolumns 2 and 3 and:
- submut with: the bid ar fax 1o (916) 227-6282 within 24 hours after the bid opening " Refers
10 the percentage of suboonbacted wark: previously submitted:orily.” No other revisions: 10 the

fommpam:ucd

Since [tem No. 15 ‘and 16 were not listed on;the “Subcontractor List” submitted with your
bid; N:mngo will bcaeqmra:l to pcrfonn 100% of these items with its own forces, if awarded .

this contmct.

A copy of this lettex will be provided to the Resident Engineer for monitoning contract
compliance.

If you have any questions, plcase contact Tammy Thomas, Chief, Office of Contract Awards
and Services, at (916) 227-6228.

Sincerely,

b

JOHN C. McMILLAN

Deputy Division Chicf

Office Engineer

Division of Engineering Services

Altachments

Coltrans improves mobility acroxs Cafliformia”
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STATE QF CALIECH Nia—RUSINELY. JAANIPORTATION AND HOUKING, AQENCY EdUND G BROWN It Govamer
DEPARTMENT OF TRANSPORTATION )
DIVISION OF ENGINEERING SERVICES
OFFICE ENGINEER, M5 43
1727 30™ STREET
P, 0. BOX 16304] Flax your power|
SACRAMENTO, CA 95816-8D41 Ba emergy efficiary!

PHONE (916) 227-6280
FAX (916) 2276282

TTY 711
June 6, 2012 _ Facsimile: (888) 400-8169
Hilda Fox, President . 03-1F6004
CW Fox Construction, Inc. 03-ED-193-23 .4
2701 Secrct Lake Trail ’ B.O. 5/30/12
Cool, CA 95614
Dear Ms. Fox:

The Department of Transportatiom (Caltrans) reccived the atlached revised “Subcontractor
List™ on May 31, 2012, for Contracz No. 03-1F6004 from CW Fox Construction, Inc. .
(CWFC). Jn.the mnsnd hist, Sierra: Traffic Marking was added for Bid ltem 20 Lead
Campliance Plan This leter is ©o mform you that Caltrans cannot accept the revised
“Subcontractor List” as it would violate the Subletting and Subcontracting Fair Practices Act
of the Public Contract Code. The subcontractor list originally submitted by CWFC with its
bid on May 30, 2012 will be used.

The staternent om the bottom of the “ Subcontractor List” form that reads, “ If not submitted
with the bid, fax the percent of cach bid item subcontracted by no later thap 24 hours afler bid
opening to (916) 227-6282” mfna to the, parocutage of subcontracted work previously

* submitted only. No other revisions to the form are pexmitted.

_ Since Sierra Traffic. Marking was omitted for Bid Item 20 on the “Sabcontractor List”
- submitted with your bid, CWFC wall be required to perform 100 percent of the Bid Ivem 20
*Lead Compliance Plan with its own forces.

A copy of this letter will be provided to the Resident Enginser for monitoring contract
compliance.

If you have any questions, please contact Tammy Thomas, Contract Awards Branch Chief, at
(916) 227-6228.

Sincerely,

E ERG
Chief, Office of Contract Awards and Scrvices
Office Engineer

Division of Engineering Services
Attachments

Cairrany tmproves mobility acrazs Callfornia™

10



Nov 12 2013 03:46pm
(TUE)NOV 12 2013 15:29/ST. 15:28/No. 6852052049 P 11

Rece ived

FROM

STATE OF CALIFORNIA - DEPARTMENT OF TRANIPORTATION
SUBCONTRACTOR LIST ' i Ay :
DES-OE-0102.2 [REV ¥2011) Bidedor Mama: C 1\ E)ﬁ {owdsTRinen "J e

The bidder musi (denlify each subconiracior performing work in sn smound in excass of 1/2 of 1 pevcar of the lolal bid or
$10,000, whichever & grester (Pub Conl Code. § 4100 &l seq.). Compietn columne 1 and 4 and submit wilh tha bid.
Comgpilets columne 2 and 3 and submil with Ihe bid or tex 1 (916) 2278282 wiihin 24 hours efler the bwd opening. Failure
fo provide complaie mionmation in columne 1 ihrough 4 wilthin tha tima apacified will rasull in & norveaponsive bd,

Columm 1: Busines Golwrn 2: B Colimsns 3: Parcwdape  Goliiin 4 Dwwcription of
Name and Location fom Nos. dwmw _ Buboontmcted Work
Sicua RAFFC Mathse (| qu.g sTEPE
LO\M\S!C“‘ —% TO4 @ AL
mp sverfl
;sc._'- T'_:“;.m q.‘!buubh STRALS
y "Wh 2
DY soqums Quuws+ ® 22 N
.ﬁ' [ 1 J% p.c,'fﬁl-l— CoOAT
MADTWCG GpalSE W (e, s
o LT, (A Rican e DRED AR LICA Fwal.,ﬂﬁ‘-‘—
(M Lams ERTTHP IO
bl DE Lo A ?—1! 30,3| Mt_"!)'u-l:‘1 AL DS ‘:) A
A Ay tASL
BinR GponordPons, A2y 24 157] FUSOL flou | P eeesETD
foaBD oty _
(¢ muThactiogs Atk W4 &, 57d ) _ oI e AASA Slntlh
H S WAL, Ch w7 TRAGRLC coww iDL § UstoA Dllatat
[SY N NE-SARIVEV.. L 43
Kec Visaua o o) 13 UMMV ELIETRS, Tgn ¢ s
T e (] cOLHIS RS
(v WL 8} ‘
b&-(‘)ﬁ-:}\‘ W e THAPCIC § OO
TLAGETECH | SRCLanam)| 7, ' PP
DETE W 09 ¥ & LOT SIS
m,\wumuv.mqtubuf \O padtrion TOAp TEACHC Sl A
. o il _-m a ‘-;_uh et 1 ot s s s, i tiolion dall 138} SELSND @ 100 ) U600 &

ADA Notics mmwﬁml,hw 1120 N Brect, ME-39, Sacmesantn, CA 58814,

Coptract No. M- 16004
6 i
~‘}' J_p._



FROW fecelved Nov 12 2013 03:4Gom
| (TUEYNOV 12 2013 15:29/5T. 15:28/No. 6852052049 P 12

Recelvad May 31 2012 09: Faw

HTATE OF CALIFORISA, - DEPARTMENT OF TRANSFORTATION
SURCENTRACTOR LIST | st o . N TOK (rI5TRETMI N €

DES-C- oA (NEY XI011)

— = ~——

The bidder must ldenly sach subairacior performing work in an wwoun n wxouss of V2 of 1 pevoant of the lolel bid or
$10,000, whichever is greater (Pub Cart Cade § 4100 ot 58q.). Campieks columns 1 and 4 and subsmit with b bid.
mhmzaswm-ﬁhuuuhmqm-m-nnamuuwm. Fadbure
1o provide camplets mﬂ'Ihﬂlllr-|M|'ti‘.hhhw‘r-llnlmm.

Coturn 1 Busbres Cohwen? D Cohume 3 Focscigge  Caltimn & Damcription of
Neme wd Lomatinn [—v of o Bam Bcosrcnd  Bubconmated Werk
Sigkrs TEAFFiC )q.a,..q* = 23% Temp Sm7< (TPE) B
taatic (A 7- G0k | Tamp PavenEwT ademine; (TAPE
} ¥- VA Tenp STmi0c CPAM'T) ,
A5~ _ | 81%e Bopyosk: ya € THTME STei>C
ZE el e s @Z (o Bl XA
.,q s l ethan, ’!,_"“‘_'; [P ; g‘,Pﬂf
= &'f'fk y rm.—»&-c TrAaRIC - d

B " E QS‘PH QDL_T. - 23_,— E‘ '/t ) j{.l.. o //,‘f FHI W ﬂsﬂflu.f
Socpumere: Ca 32 | 9% JAcK (et
Q.,-.up‘i?'yu_ oeat FiBes

Mt sTare Bacelea_ | 2. 85
il 43~ YR MAGR HecR MY
Srrcpves; Ca 4y - 174 Ju-sai TS (A-TENR O

A
: . o _
_ ys % PUALE Oy *Tne AEan

00 | Gag | Paeeensy Asren
AR e i o (omnane - 23~ g /- FIREKL fcf;;
. 3 ' p oL o S
Leowi s CA 24~ Bt % AT

25 - ma/‘, ‘ o &7

fcnsri’vc'ﬂm Apen t ‘4 &.:'wﬂ 27 S |feasTiecrcer HREX Stows
#) Vs Trm Fei Gomiev o ST

SIGIJ—; . ‘f)‘»‘/ ' ‘
L ASTLE A | Al D Deuncators (L. Z
"{z'r ‘)f ‘{" AR eL i - Euu st T

ADA -“-M“.‘mh.——-h“.—-ﬁ na-—dn--mu-mmm:ﬁ-
haties *_u“h—ﬂ.ﬂ'--—(-‘.n—uu“

Contmat No. 09-TF6004
]

P —— s .



Received Nov 12 2013 03:46pm
FROM (TUEJNOV 12 2013 15:30/ST. 15:28/No. 6852052048 P 13

Roce ived ‘ My 31 2012 19: 2588

WTATE OF CALIFORNLA, - DEPARTMENT OF TRAMSPORTATION a Lj
SUBCONTRACTOR LIST

P

Tha bidder must (deniify oach subconrecior parkarming work in en amount In aecoss of 1/2 of | percent of the totsl bid or

310,000, whichever s groater (Pub Cont Cade § 4100 of 3aq.). Complede aolumins 1 #nd 4 and mubimil with the bid.

Complete colurons Z snd 3 e subm wilth e bid or fax %0 (B16) 227-8252 within 24 hours after tha bid opeming. Fellure |
o provide complete informatien §n columne 1 thraugh 4 within e (me specified will result in 2 nonresponsiv bid. |

Capmn 1: Mimbmees Cobumei T Bid  Culamn X Parcaniege Cotumn n 4: Descnption of |
Meme ond Locafion Pomn Nea. of M Swn Suboaateted mm

RC SafeTy — q - 5 % CHARAELI 22 RS -
hgf . Y }13 - 77 e Tomr >, Crensed (uimes ;ufl’)&(_.:’)

Ui smet CA

5 a D é:‘rl ‘iﬁdf_ﬂcﬁ'" f"{ - -5"9 % '72-,.,"-, "/Jz”/:'l—'"(_ gc.,‘cen
CAKDALE CA
ﬁanfﬁL /}l'ff.s'l-'-u_’, T - . l?/ ‘%‘ 61//DC- {‘1
SALRAPENTE Cn |
Bers - o e g 'Sers7EA |
BeaT apcce™T EEET f o, 7 / | Temp. Siggue 2757
o S TR 162

L ,/;rzlnﬂ"‘;g CA

ADA Nol For Dt i sy iy, P o b i b o e, P irfounatios il (Y1X) 44810 o TOD ON9) Soe-Ima w
el ol I Murmgumond, 1175 N Singyl, MO-BP Seermasts, CA WA ,

Cortract No. (3-1R&D04
6




Rece ived Nov 12 2013 03:44pm
(TUEYNQV 12 2013 15:28/8T.15:28/No. 6852052049 P

FROM
SMITH, CURRIE & HANCOCK LLP
244 Califomia Street, Suite 500

San Francisco, CA 94111

800- 800-832-6946 (Phone)

415-276-1754 (Facsimile)

FACSIMILE TRANSMITTAL

TO: Mr. John McMillan
ADDRESS: Division of Engineering, Office Engineer, MD 43, 1727 30™ Street, P.O. Box 168041
FACSIMILE: 916-227-6282 TELEPHONE:
FROM: Emest Brown_ Esq., P.E.
TOTAL NUMBER OF PAGES 13 , INCLUDING THIS COVER SHEET
DATE: November 12,2013
COMMENTS:

Re:  Contract No. 12-0F96E4 - Construction on State Highway in OQrange County from 0.4 mile north of
Camino De Estrella Overcrossing to 0.2 mile south of San Juan Creek Road Undercrossing

Please see the attached November 12, 2013 letter responding to Shimmick Construction Company, Inc.’s
November 8, 2013 Bid Protest Letter

Thank you,
Jay R. Houghton, Esq.
(415-249-0869)

The information contained in this facsimile message is intended only for the usc of the individual(s) named above and is privileged and
confidential. Any dissemination, distnibunon or copy of this communication other than to the person(s) named above is strictly prohibited. If
you have received this communication in error, pleasc immedistcly notify us by tclephone and retumn the original message (and any copics) to
the sender named above. Thank you.
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