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June 17, 2014 Facsimile: (949) 231-1255
Ahmad Bagheri, Vice President 12-0F96C4

OHL USA, Inc. 12-Ora-5-3.7/6.2

1920 Main Street St. #310 B.0O. 04/17/2014

Irvine, CA 92614

Dear Mr. Baghert:

The Department of Transportation (Caltrans) received the attached letter dated May 28, 2014, from
Ronald B. Pierce of RB Pierce, Professional Law Corporation on behalf of OHL USA, Inc. (OHL)
in response to its irregular bid submitted on April 17, 2014 for contract 12-0F96C4.

Caltrans receives many responses to our solicitations and strives to maintain the integrity of the
competitive bidding process. As you are aware, it is the sole responsibility of the bidder to ahere
to the requirements, plans and specifications, or in this case addendums of each project prior to
submitting a bid.

With respect to the example(s) submitted, each bid is evaluated based on the face of the bid.

The bid submitted by OHL did not reflect the revisions to the contract quantities as modified by
Addendum 2. Caltrans confirmed by mathematical computation, that the unit prices bid by OHL
for bid items 31, 53, 123, 145, 180, and 200, when multiplied by quantities found in the original
bid documents resulted in the same item totals in the submitted bid, thus verifying that OHL did
not bid the project as amended.

Using the example provided by Mr. Pierce for contract 12-0F0314, Caltrans determined that the
bid from Beador, was in fact based on correct quantities from the addendum issued for this
contract. Thus, despite the bid not being submitted with the corrected Bid Item List, Caltrans
could verify that the bid from Beador was, in fact, based on the addendums issued for the contract.

As such, it is still the opinion of Caltrans that OHL's bid is irregular and the protests from Mr.
Pierce, Attorney representing OHL, has no merit.

Based on the above, Caltrans will proceed to award the contract to the lowest responsible bidder
provided that all requirements are met.

“Provide a safe, sustainable, integrated and efficient transportation sysiem
to enhance California’s economy and livability”



Mr. Bagheri
June 17, 2014
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If you have any questions, please contact Earl Seaberg, Chief, Contract Awards, at
(916) 227-6280.

Sincerely,

OHN C McMILLAN
Deputy Division Chief
Office Engineer
Division of Engineering Services

Attachment

“Provide a safe, susiainable, integrated and efficient transporiation system
to enhance California's economy and livabilisy "
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Sent: Thursday, May 29, 2014 11:31 AM
To: Seaberg Jr, Earl R@DOT
Subject: Contract No. 12-OF96C4 (I-5 HOV Extension)-OHL USA, Inc.'s low bid

Mr. Seaberg-

Thank for returning my call to John McMillan regarding this matter. I appreciated speaking to you, day before
yesterday.

Supplementing my April 23, 2014 letter protesting the Department's initial listing of OHL's bid as "irregular,”
attached is my May 28, 2014 letter to assist the Department in making its final decision. As promised, I
included the Department's legal brief concerning another recent Department project that involved another
contractor's low bid. In that recent, other matter, Department successfully and properly defended exactly the
legal position that OHL urges in this matter, waiver of any minor and immaterial irregularity, which position is
inconsistent with, and contrary to, the Department's listing of OHL's bid in this matter.

OHL looks forward to the Department's award to OHL and to deliver the specified project to the Department,
for the taxpaying public, at the best and lowest price, some $725,000 below other bidders. Everyone deserves

that practical result.

I will be in Sacramento next week. Should it be any assistance to you and the Department, I would be glad to
meet with you, anyone else in the Department, or your legal team. Please just write me at this email address or
call my office telephone number below.

Regards,

Ron

R

B

PIERCE

A Professional Law Corporation
3050 East Birch Street, Second Floor
Brea, California 92821-6248



Ronald B. Plerce B
Attorney at Law PIERCE
_ A Professional Law Corporation

3050 East Birch Streat, Second Floor rbpierceapic@gmail.com
Brea, Callfomia 92821-6248

948.244.8367
Sent aftacini

May 28,2014

Earl Seaberg, Chief

Office of Contract Awards & Services
Department of Transportation

1727 30™ Street, MS-43

P.0.BOX 168041

SACRAMENTO, CA 95816-8041

Re:  12-Ora-5-3.7/6.2
12-QF96C4 (J-5 HOV Extension)
Project ID 1200020278
ACNHPI-005-2(966)75E
CMLN-6212(015)E

Dear Mr. Seaberg:
As you know from my April 23, 2014 letter, | represent OHL USA, Inc. regarding its bid referenced above.

As you also know, the Department has initially listed OHL’s April 17, 2014 bid on its website as “urregular,” and
OHL has protested that preliminary classification as inconsistent with the Department’s current policies and
procedures, with its recent practices and determinations, and with California case law. When you and [ spoke by
telephone yesterday, you mentioned that the Department has not yet made & final decision about OHL's bid and that
the Department intends to explain, in writing, its final decision, when made,

OHL remains ready, willing, and able to perform its low bid. By acknowledging all addendums to the Depariment’s
bid package, OHL has agreed to be bound to perform all work at $43,553,689. Indeed, OHL's bid was
approximately $756,889 lower than the next bidder. At most, OHL omitted a few addenda that, at the unit prices
that OHL did provide, might have added ebout $22,145 to its bid price. Thus, with or w t tliese minor

arirHe, 2 [t and Caflforni,
OHL provided). OHL is (and always hag been) the low bidder by over $725.000.

OHL is not asking for any relicf from its bid. Neither has any bidder protested OHL’s bid. If any omission by OHL
caused its bid to be lower than OHL intended, OHL will absorb the financial consequences of its mistake.

Rather, OHL is asking that the Department follow what it did in its Project No. 12-0F03 14 only about 19 months
ago. There, the Department waived the inconsequential irregularity of contractor Beador’s completion of one
addendum on the wrong form. There, second bidder C.C. Meyers protested, challenging the Department’s decision
to award to Beador by writ of mandate in Meyers ate of Ca ia, Departmet gportation.
etc. (Beador Construction Company, Inc.. etc.), Superior Court of California, County of Orange, Case No. 30-2010
00415819, Attached is Respondent State of California, Department of Transportation’s Opposition to Order to
Show Cause Re Issuance of Preliminary Injunction, filed October 28, 2010, by the Department’s own attorney,




Ear| Seaberg, Chief

Re: 12-0OF96C4 (1-5 HOV Extension)
May 28, 2014
Page 2 of 2

which cited the same case law and applied the rationale that OHL urges for this Project 12-OF96C4 (I-5(HOV
Extension). Only the Department has reversed its course, and for no reason.

The Department should apply its policies, procedures, and practices consistently and fairly, consistent with
Californie law. No corruption or extravagance occurred here, just as none occurred with Project No. 12-OF0314
involving Beador and C.C. Meyers. Like Beador, OHL is bound by its low price, at the unit prices that it provided.
Since OHL agreed to perform all addenda work, OHL's omission of 3 addenda gave it no advantage, and such
omission did not affect any other bid.

The only possible extravagance in this matter would be for the Department to continue in its initial disqualification
of OHL’s low responsible bid, contrary te, and inconsistent with, lts established and current policies, procedures,
and practices,

Rather than indulging such a extravagance, California’s taxpaying public and the Department should reap the benefit
of OHL’s bid that was (and is) $725,000 lower than the next bidder (even after correcting OHL's addendum
omissions by holding OHL to the unit prices that it provided),

Again, every practical and public policy reason compels the Department to accept OHL’s bid, es submitted. For
these reasons, OHL respectfully requests that the Department waive any bid “irregularitics” as inconsequential,
deem OHL’s bid as the low and responsibie bid, and accordingly award the contract to OHL.

1f the Department makes & final decision contrary to its own policies, procedures, and practices and adverse to OHL,
OHL requests the due process hearing to which it is entitled, explaimed in D.H. Williams Construction, Inc. v Clovis

Unified School District, 146 Cal.App.4th 757 (2007).

If you have any questions, comments, or contrary understandings, please conact me,
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“ BEADOR CONSTRUCTION COMPANY,

Telephone: (916) 654-2630
Facsimile: (916) 654-6128

Attomeys for Respondent State of Californie
acting by and through the Department of Transportation

COUNTY OF ORANGE

ELECTRONICALLY

RONALD BEALS, Chief Counsel FILED
THOMAS C. FELLENZ, Depaty Chiof Counscl *""“mm:‘;“"“
DANIEL A. NEAR, Assistant Chief Counsel CIVIL COMPLEX CENTER
ERIN E. HOLBROOK, Bar No, 210081 Oct 28 2010

1120 N Stroet (MS 57), P.0. Box 1438 '

Sacramento, CA 95812-143 T R b e Ot

The Swe of California s axemp! from flikg fees under Government Code socsion 6103

SUPERIOR COURT OF THE STATE OF CALIPORNIA

STATE OF CALIRORNIA, DEPARTMENT
OF TRANSPORTATION, and DOES | } INJUNCTI
through 100, inclusive

Respondent, Time:

Dept.:
INC,, a California corporation,

Real party in Interest,
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t

C.C. MYERS, INC., 2 California corporation, ; Caso No.: 3042010 00415819
Petitioner, } RESPONDENT STATE OF -
. y CALIFORNIA, DEPARTMENT OF

) TRANSPORTATION’S OPPOSITION
) TO ORDER TO SHOW CAUSE RE
) ISSUANCE QF PRELIMINARY

)
) Hearing Date: November 18, 2010

'2:00 p.m,
C13

ORDER TO SHOW CAUSE RE ISSUANCE OF PRELIMIN.

RY INJUNCTION

RESPONDENT STATE OF CALIFORNIA, DEF ARTMENT OF TRANSP%RTATION'S OFPOSITION TO
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I INTRODUCTION

On or about July 22, 2010 the State of California, Depa
(STATE) opened bids on Project No. 12-0R0314 (Project). Both
Construction Company, Inc. (BRADOR) and Pefitioner C.C. MyeFs, Inc. (CCM) submittedt bids,
After bid opening, STATE declared BEADOR the apparent low bidder on the Project and CCM
was the second lowest bidder. Beador's bid was for $28,581,800.00 and CCM’s bid was for
$28,729,083.45, u difference of $147,283.00. (Bxhibit D to Petition for Writ of Mandate)

On or about August 6, 2010 CCM submitted a bid protest to STATE protesting the bid
submitied by BEADOR on the following grounds: "(1) Beador's bid is not responsive for failure
to submit its bid using the required bid forms; and (2) CCMI is the lowest responsive and
responsible bidder when Caltrans’ own bidding roquirements e followed” CCM’s protest
consisted of 44 pages, including the bid submitted by BREADOR, Addendum No. 4 and legal
| suthority and set forth OCMs arguments as to why BEADOR. was not the lowest bidder and why
the contract should be awarded to CCM instead. (Exhibit E 1o Petition for Writ of Mmdate)

On or about August 9, 2016 the STATE notified BEADOR! that its bid was non-
responsive based on the fact thqt BEADOR had not replaced Page 14 of the Bid item List as
instructed by Addendum No. 4, and that the contract was going to bo awarded to the [owest

responsive bidder, CCM. (Exhibit F to Petition for Writ of Manda )

On or about August 10, 2010 BEADOR notified STATE that it protested the finding (hat
BEADOR s bid was non-responsive and on August 26 submitted a supplemetal bid protest
including, in detail, its reasons for the protest and iegal authority supporting those reasons,
(Exhibits G and | to Petition for Writ of Mandate)

On or about September {4, 2010 BEADOR submitted &
2010 bid protest and on September 22, 2010.STATE informed C
protest lacked merit and that the coniract was being awarded 1o B
for Writ of Mandate) Actual award of the contract could not take until & budget was
passed and signed by the Governor 50 on October 12, 2010 the ST, took official action and

awarded the contract o BEADOR.

onse to CCM’s August 6,
and BEADOR that CCM's
OR. (Exhibit J to Petition
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RESPONDENT STATE OF CALIFORNIA, DEPARTMENT OF TRANSP RTATION'S OPFOSITION TO
ORDER TO SHOW CAUSE RE [SSUANCE OF PRELIMIN RY INJUNCTION
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I LEGAL ARGUMENT

CCM is seeking e proliminary injunction o prohibit the STATE and BEADOR from
commencing construction on the Project unti resolution of the Petition for Writ of Mandate. In
order for e preliminary injunction to issue, the Court must find that CCM is entitled 1o the relief
sought in the Petition, that the commencement of construction on Project by the STATE and
BEADOR would produce waste or great or irreparable injury to JCM, and that there is no other
adequate remedy at law. These elements cannot be met. CCM isinot entitled to the relief sought
by the Petition, CCM will not suffer irreparable injury, and CCM is entitled to bring an action for
damages and recover its bid preparation fees and atiomeys’ fees.

A. CCM IS NOT ENTITLED TO THE RELIEF DEMANDED IN ITS PETITION
FOR WRIT OF MANDATE.

It is well recognized by the courts of this State that in]
great caution. The Court in West v. Lind (1960) 186 Cal. App. 2d

injunction is the cxercise of a delicate power requiring great caution and sound discretion, and

rarely, if ever, should be exercised in a doubtful case.” [Citation] ‘The right must be clear, the
injury impending and threatened so as to be averted only by the protective prcvmliv.c process of
injunction.’ [Citation]” This was echoed by the Court in T¥buron T]:'orrhwestem PR Co. (1970)
4 Cal.App.3d 160 and followed by many courts since. The Court ‘nLama Portal Civic Club v.
American Airlines, Inc. (1964) 61 Cal. 2d 582 stated, “Where & p ! a facie case has otherwise
been made out, an injunction will be granted only when such a remedy is appropriate, and in
determining the availability of injunctive relief, the court must consider the inferests of third
persons and of the general public.” In the present case, the right of CCM to an injunction is
doubtful, at best and its injury, if any, can be compensated by dunluges. Even if CCM could
cstablish & prima facie case, when the interests of the general public are consldered, it is clear
that a preliminary injun_clion is not appropriate.
CCM sets forth two reasons why it believes (hat it is entitlefl to the relief demanded in thJ
Petition for Writ of Mandate. The first is that the STATE abused its discretion in declaring

BEADOR’s bid responsive despite BEADOR s failure to replace pr.ze 14 of the bid pursuant to

3

‘RESPONDENT STATE OF CALIFORNIA, DEPARTMENT OF TRANSPORTATION'S OPPOSITION TO
ORDER TO SHOW CAUSE RE ISSUANCE OF PREL/ Y INJUNCTION
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| Cal.App.4™ B97; Valiey Crest Landscape, Inc. v. City Council of the City of Davis, ¢! al. (1996)

Addendum 4. The second is that the STATE acted without discrelion when it applied the
decimal error rule to BEADOR’s bid. Neither one of these allepafions is acourate, CCM is
therefore not entitled to the relief demanded and the Preliminary Hijunction should bs denled.

BEADORS’s Bid When BEADOR Did Not Replace Page 14 of the Bid
Pursuant tc Addendum 4.

CCM contends that because BEADOR did not replace pag

1. The State Did Not Abuse Its Discretion in Wa:;;:g the Irregularity in

.14 of the Bid Item List as

| provided in Addendum 4, the act of the STATE in declaring B
abuse of discretion, The STATE disagrees. It is a well establis

OR’s bid responsive was an
principal that the State has
the diseretion to waive an immaterial irregularity in the bid, so long as to do so would not create
an unfair advantage by atlowing a bidder to withdraw its bld ut forfeiting its bid bond and
that acceptance of a bid that substantially conforms to specifications is proper if the varience
canmot have affected the amount of the bid or given the bidder an ddvantage or benefit not
allowed other bidders. (See Cypress Security, LLC v. City and Coynty of San Francisco, i al.
(2010) 184 Cal.App4™ 1003; MCM Construction, Inc. v. City and|County of San Francisco, el

al. (1998) 66 Cal.App.4™ 35%; Ghilotti Construction Company v. Qity of Richmond (1996) 45

41 Cal.App.4™ 1432) The Court in Ghilodt, i discussing whether|a bid that deviates from the
bidding requirements should be set nside, stated, . ..the deviation be capable of facilitating
corruption or extravagance, or likely to affect the amount of bids o the response of potenlial
bidders. [Citations]. These considerations must be evaluated from a practical rather than a
hypothetical standpoint, with reference to the factual circumstances of the cass. They must also
be viewed in light of the public interost, rather than the private intetest of a disappointed bidder.”
(Ghilotts, supra 45 Cal.App.4™ 897 at 908, 909)

in this case, the afleged deviation of BEADOR, by not replacing page 14, did not
facilitate corruption or extravagance nor did it, or was it likely to a the amount of bids or-the
response of potential bidders. CCM argucs that STATE, based on Public Contracts Code Section
10166 which states that bids not presented on forms furnished by the State shall be disrcgarded,

4
RESPONDENT STATE OF CALIFORNIA, DEPARTMENT OF TRANSPDRTATION'S OPPOSITION TO
ORDER TO SHOW CAUBE RE ISSUANCE OF PRELIMINARY INJUNCTION
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should have disregarded BEADOR's bid. This is not & case of BEADOR failing to submit its bid
on the bid forms furnished by STATE. BEADOR did in fact submit the bid on the required
forms. This is merely an incidence of BEADOR not changing ouf one page of the bid for

change made by the page
barrier fram 7,430 linear feet
lace the page containing the

owever, upon examination of

another one containing revised information on one item. The on
replacement was to the Estimated Quantity of e particular con
10 3,820 linear feet. When BEADOR bid the Project, it did not
original Estimated Quantity with the revised Bstimated Quantity,
the Unit Price and Item Total, it is clear that BRADOR used the

reflected in the change. In the present case the deviation of BE
without replacing one page with one change on it, especially ring that BEADOR used the
revised quantity stated on the replacement page in calculating the ifem total, does not “facﬁihtc
corruption or extravagance™ nor was it likely to affest the amount 6f bids or the response of ‘
potential bidders. The correct quantity was used in calculating thelitem total.

CCM also contends that BEADOR was given an unfair age because it could have
withdrawn its bid without forfeiting its bid bond based on the all::Em errors in its bid, Again, the
STATE disagrees. In order for 2 bid to be withdrawn without forfditure of the bid bor, Public
“(a) A mistake was made...
(¢) The mistake made the bid matorially different than he or she infended it to be. {d) The

Contracts Code section 5103 requires that the bidder cstablish, that

mistake was made in filling out the bid and not due to error in ju
inspecting the site of the work, or in reading the plans or specifications.” In the present case, the
failure of BEADOR to include the revised page 14 pursuant to Addendum 4 did not nwake the bid
materially different than BEADOR intended it to be. In fact, it is clear that the proper quantity
was used by BEADOR when calculating the Item Total and that the item total was exactly as
BEADOR intended it 1o be. No mathematical mistake wes made. The failure of BEADOR to
replace the page with the revised quantity did not affect BEADOR'S Item Tota].or total bid

amount for the Project and BEADOR did not obtain an unfair advaritage or benefit not allowed
s

RESPONDENT STATE OF CALIFORNIA, DEFPARTMENT OF T RTATION'S OPPOSITION TO,

ORDER TO SHOW CAUSE RE ISSUANCE OF PRELIMINARY INJUNCTION
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to other bidders. The enswor may have been different if the Esti Quantity had increased
rather than decreased and BEADOR had used the initial lesser Bstimated Quantity as then the bid
would have been calcuiated impropecly to the unfair advantage of BREADOR. However, that is
not what happened here. The correct quantity was used when doing the calculation, producing
the correct Item Total and therefore producing & correct final bi:‘Imount and BEADOR would
not have been allowed to withdraw its bid without forfeiting its band es the irregularity was

immaterial. It was therefore not an abuse of the Department's discretion to waive the irregularity]
and accept BEADOR s bid as responsive as the irregularity was iJ?muknial and did not give
BEADOR st unfair adventage. Therefore, CCM is ot entitled to]therelief domanded in ts
Petition for Wril of Mandate and the preliminary injunction should be denied on this basis.

2. The State Propesly Carried Out Its Non-Discretionary Duty When it Applied
Its Own Bidding Rules and Bidding Discrepancy Guidelines

CCM contends that the STATE failed to carry out its non jonary duty to comply
by BEADOR and that, on this
basis, CCM is entitled Lo the relief demanded in its Petition and this, the preliminary injunction.
Again, the STATE disagrees.

with its own rules in addressing discrepancies in the bid submi

CCM contends that the STATE, in applying the decimal error exception to certain entries

made by BEADOR, failed to comply with its own rules in addressjng discrepencies in the bid,

In fact, the opposite is true. The STATE did follow its own rules addressing bid discrepancies.

The rules for addressing bid discrepencies are stated on the actual bid form provided by
the STATE and submitied by the bidder. Thesc rules state in part:

2.1, 1f a discrepancy between the unit price and the item total exists, the unit price
prevails, except: H'W

total prevails and the unit price is the quotients of the item total and the
quantity.
2.1.2 e decimal error is apparent in the product pf the unit price and the
quantity, the Department will use either the unit price or item total based
on the closest by percentage to the unit price or item iotal in the
Department’s Final Estimate.

2.1.1 If the unit price is Dlegible, omitted, or the h:me es the ftem total, item

]

RESPONDENT STATE OF CALIFORNIA, DEPARTMENT OF TRANSRORTATION'S OPPOSITION TO
ORDER TO SHOW CAUSE RE ISSUANCE OF PRELIMINARY INJUNCTION
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24  Entries are to be expressed in dollars or decimal fractions of a dollar, Symbols
such as commas and dollar signs are ignored and hive no significance in
establishing unit price or item total, '

2.5 Unit prices and item totals are mterpreted by the number of digits and decimal
placement.

BEADOR’s bid contained a cent (¢) symbol. CCM co

ds that the STATE failed 1o

comply with its own rules by failing to ignore the symbol. This ig not the oasc. In every instance
where the symbol appeared, it was clear, based on the item total ahd the estimated quantity, that
the stated value in the unit price was exprossed In cents. Therefore, the STATE simply applied
rule 2,1.2, the decimal error rule, (See ExhibitJ to C.C. Myers Patition for Writ of Mandate)
The epplication of the decimal error rule was not a failure of the ATE to comply with its own
rules but was in fact an act of strict compliance with its own rules
CCM also cantends that the STATE’s action in nb;ilying decimal error rule to line
item 252 of the bid was not in compliance with its own rules. Ling item 252 on BEADOR's bid
contained the number 50 in the unit price column. This, however| oreated a discrepancy between
the unit price and the item total as the item total was stated as $3360 and fhe estimate& quantity
was stated as 6720, Multiplying $50 by 6720 gives you e total $336,000 whereas multiplying
$.50 by 6720 gives you a total of $3360. It was apparent in this that there was a decimal
error. The I}eparhnmt again applicd rule 2.1.2 which was not a failure of the Dopartment to

comply with its own rules but was in fact strict compliance with its own rules,

CCM cites the case of Pozar v, Department of Transportation (1983) 145 Cal App.3d
269 to support its allegations that the Department failed to comply with its own rules. Pozar is
distinguishable from the case at hand. In Pozar , the bid contained a line item for and estimated
quantity for binder of 90 tons. Pozer listed a unit price of $20 perjton and a total price of
$18,000. There was clearly a discrepancy hetween the unit price and total price. The bid form
contained bid discrepancy langu'nge that stated that “In case of disgrepancy between the item
price and the total set forth for a unit basis item, the item price provail...” Rather than

applying the rule, the Department determined that fhe price should have been $200 per ton rather

|| than $20 and awarded the contract to the next lowest bidder, The Court held that the Department

had not complied with its own rules and ordered the Department to compute the bid using the
7

RESPONDENT STATE OF CALIFORNIA, DEFPARTMENT OF TRANSPORTATION'S OPPOSITION TO
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$20 per ton figure which resulted in the award of the contract to Pozar. There is o mention in

Pozar that any rule was applied, only that an assumption was made that the unit price should
have been $200, not $20. That is not the case here. In the p case the STATE clearly
complied with its own rules and applied the dscimal error rule in galculating BEADOR’s bid.

Therefare, there is nc ministerial duty for the Court to direct the Department to carry out,
i

Additionally, the application of the declma! error rule did
advantags over other bidders and BEADOR would not have been

t afford BEADOR an unfair
lowed 1o withdraw its bid
without forfeiting its bid bond. No mathematical error was made nd any “mistake” in using the
R intended it to be. Where

cent symbol did not make the bid meterially different than BE
the cent symbol was used, BEADOR intended it to be cniculaind ing cents and on line item
252 whers no symbo! was used, BEADOR again intended it fo be calculated using cents. Any
finding to the contrary would not Bc in the best %ntmt of the pu. ic. The STATE properly

|

carried out its non-discretionary duty when it applied its own bidding rules and bidding
sought in the Petition for

Writ of Mandate and the preliminary injunction should be denied ¢n this basis.
B. CCM HAS FAILED TO ESTABLISH THAT IT
IRREPARABLE HARM IF WORK ON THE PRI

. CCM makes no showing of the irreparable harm that it will suffer if the STATE and

1 discrepancy guidelines, Therefore, CCM is not entitied to the

BEADOR commence work on the Project. CCM's nllegations of Barm are as follows: that
CCM and other bidders are deprived of a “fair and procedurally prpper bidding process” and that
the taxpayors of California will bear the expense of having to “unrgvel an illcgal contract and

er who is also not the lowest
|| responsible bidder”. These aliegations bold nio weight and CCM hps alleged no real harm
because none exists, To begin with, CCM waited to bring this actibn until after the contract had
already been awarded, instead of immediately filing it when it was|informed that the contract
was going to be awarded to BEADOR, If any real barm existed 10 CCM, they would have

immediately taken action to seek & stay of the award of the contract, Additionally, CCM and

determine how 1o address work performed by e non-responsive bi

bidders were not deprived of & “falr end procedurally proper biddiqg process”, As discussed

!
’ |
RESPONDENT STATE OF CALIRORNIA, DEPARTHMENT OF TRANSPDRTATION'S OPPOSITION TO
ORDER TO SHOW CAUSE RE ISSUANCE OF PRELIMINARY INJUNCTION
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above, the STATE did not violate the Public Contracts Code and Hid in fact employ & “fair and
procedurally proper bidding process” and acted within its discretion to waive minor irregularities
in & bid and apply their own rules to discrepancies in a bid. Th re, CCMEasnol,mdcannot

establish that it will suffer irreparable harm if the injunction is nof issued.
C. IF THE INJUNCTION IS GRANTED, IT IS THE STATE, AND THE PEOPLE
THEREOF THAT WILL SUFFER THE GREA HARM.

It is the STATE, and the people thersof, that will suffer irteparable harm if the injunction
Is granted. This project has aiready been delayed due to the lack of a State budget, further delay
until there is & resolution of the Petition for Writ of Mandate will not serve the public interest in

the least. It is the role of the Department of Transportation to increase mobility across California
and to provide the citizens of the STATE with a state highway s

that is adequate to meet

the increasing demands, and to do so al the lowest cost possible. If the STATE is forbidden fro
doing so, it is the citizens of this STATE who suffer the greatest ce. A delay in the 1
commencement of the Project could result not only in the inability to provide-an adequate
roadway system, but could aiso result in increased costs to the TE, and in tum, to the public.
CCM secks u stay of this project not for the benefit of the public but for the benefit of
itself, CCM was not the lowest bidder on the Project. The bid submitted by CCM was
$147,283.00 higher than that of BEADOR. Awarding the contragt to CCM would cost taxpayers
more, not less as CCM alleges and delaying the commencement df the Project would also cost
the taxpayers more in the end, Inhorent in the award of cvery coniract for a public project is the
potential for a protést of that award because with every project there is at least one unsuccessful
bidder. The STATE cannot afford to put every project on hold just because an unsuccessful
bidding contractor is upset becausc it was not the lowest bidder, Establlshing a precadent for
doing so would only encourage unsuccessful contractors o protest the award of every contract,
whether with merit or not, simply 10 stall the process. If contracigrs are allowed to arbitrarily
stall the award of STATE contracts and thus stall the productivity|of the STATE, it would not
serve to protect the public from the misuse of public funds, comp‘I:ﬁnm would not be stimulated

in a manner conducive to sound fiscal practices, and favoritism, fiaud, and corruption in the
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|| stall the process in the hopes of obtaining the contract award for i
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awarding of public contracts would not be eliminated, as is the
process. To illustrate, on October 12, 2010, the same day that
matier was awarded to BEADOR, STATE awarded a total of 14

of the public bidding
cotitract involved in this
ntracts, all totaling in excess
of $170 million. And this was just in one dey. Opening the door to bidders by allowing this type
of remedy would be extremely detrimental to the public. Doing sp would give bidders an

ise be challenged, simply to
f. The harm that would be

suffered by the STATE and the public if every contrect wes challenged and commencement of

incentive to challenge an award of a contract that might not o

work under thosc contracts was stalled is unfathomable. The m Ghilotti Construction
Company v. City of Richmond, et al. (1996) 45 Cal.App.4™ 897,

Corp. v. Durkee (1956) 144 Cal. App.2d 377 addressed exactly

oting Judson Pacific-Murphy
: concern when it stated, “Tt
certainly would mnount to & disservice to the public if a losing bifider were permitted to comb
through the bid proposal...of the low bidder after the fact, [and] 1 the low‘bid on minar

technicalities, with the hope of securing acceptance of his, 2 higher bid. Such construction

would be adverse to the best interests of the public and contrary to public policy.” That is
exactly what CCM is doing here. However, not only is CCM its own interest to the
detriment of (he public by attempting to cance! the award of the
a minor technicality, but CCM is also secking a stay on commen

Petition is resolved, which Is even a further disservice to the pul

ntract to the lowest bidder on

ent of the Project until the

ic. There is currently no date
on calendar for the hearing on the Petition. What if CCM is unsuccessful on its Petition? Then
what? Does the stay exiend through the resolution of an appeal (as CCM has m’ntly requested
on another case)? At what point does the STATE get to conduct|its business and build, repair
and modify its roads to meet the needs of the public? There is
prohibiting the STATE from going forward with the PROJECT.

Since CCM can show no harm, and since the ireparable rm.rm suffered will be by the
STATE, the Preliminary Injunction should be denied,
III, CONCLUSION

} The harm suffered by the STATE and the tax-paying public if issuance of a preliminary
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ilu:unclion as requested by CCM would far outweigh the harms, if any, suffered by CCM. The
STATE did not abuse its discretion when it waived the irregularify in the submission of

contrary, the STATE did in fact comply with its own rules when applied thé decimal error rule
to entries in BEADOR’s bid containing the cent (¢) symbol and op line item 252, The actions of
the STATE did not provide BEADOR with an unfair advantage oyer CCM or other bidders to
the Projeot, Prohibiting the STATE from moving forward with cqmmencement on the Project
Wauld be catering to the private interest of & disappointed bidder, Who did not submit the jowsst
bid, rather than viewing things in light of the interest of the publicl Therefore, it is respectfully
requested that the request for issuance of a preliminary injunction be denied,

Dated: October 27, 2010 RONALD W. BEALS, Chief Counse)
TH S C. PELLENZ, Deputy Chief Counsel
stant Chief Counsel
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ERIN E. HOLBROGQK,
Attorneys for t STATE OF
CALIFORNIA, t of Transportation

1

RESPONDENT STATE OF CALIFORNIA, DE'ARTMENT OF TRANSPORTATION'S OPPOSITION TO

ORDER TO SHOW CAUSE RE ISSUANCE OF PRELIMINARY INJUNCTION




TRANSMISSION VERIFICATION REPORT

TIME : BE/17/2814 13:22
NAME : CALTRANS AWARDS
Fax 1 9162276282

TEL 1 9162276299
SER.# : BROM3J484358

DATE, TIME
Faw NOL /NAME
DURATION
PAGE (S)
RESULT

MODE

BE/17 1
91949231
A@: p2:59
16

0K
STANDARD
ECM

mw

asl
125

STATE QOF CALIFQRNIA—CALIFORNIA STATE TRANSPORTATION AGENCY,

DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES

OFFICE ENGINEER

P.Q. BOX 168041, M5-43

SACRAMENTO, CA 95816-8041

PHONE (916) 227-6299

FAX (916) 227-6282

TTY 7l

www.dot.ca.gov

June 17, 2014

Ahmad Bagheri, Vice President
OHL USA, Inc.

1920 Main Street St, #310
Irvine, CA 92614

Dear Mr. Bagheri:

Seripus drought,
Help save water!

Facsimile: (949) 231-1255

12-0F96C4
12-Ora-5-3.7/6.2
B.0O. 04/17/2014

The Department of Transportation (Caltrans) received the attached letter dated May 28, 2014, from
Ronzald B. Pierce of RB Pierce, Professional Law Corporation on behalf of OHL USA, Inc. (OHL)
in response to its irregular bid submitted on April 17, 2014 for contract 12-0F96C4.

Caltrans receives many responses to our solicitations and strives to maintain the integrity of the
competitive bidding process. As you are aware, it is the sole responsibility of the bidder to ahere
to the requirements, plans and specifications, or in this case addendums of each project prior to

submitting a bid.

With respect to the example(s) submitted, each bid is evaluated based on the face of the bid.
The bid submitted by OHL did not reflect the revisions to the contract quantities as modified by
Addendum 2. Caltrans confirmed by mathcmatlcal oomputatmn that the umt prlc::s bld by OHL
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