STATE OF CALIFORNIA—BUSINESS. TRANSPORTATION AND HOUSING AGENCY

DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES

OFFICE ENGINEER, MS 43

1727 30" STREET

P. O. BOX 168041

SACRAMENTO, CA 95816-8041

Flex your power!

Be energy efficient!

PHONE (916) 227-6280
FAX (916) 227-6282
TTY 711

June 20, 2013 Facsimile: (209) 983-2375

Dan Brown, Estimating Manager 10-0V9204

Teichert Construction 10-SJ-26.1/4.6,6.0/20.3

PO Box 4760 B.0.03/27/13

Modesto, CA 95352
Dear Mr. Berlier:

The Department of Transportation (Caltrans) received the attached letter dated

April 19 and May 7, 2013, from Teichert Construction (Teichert) protesting the Disadvantaged
Business Enterprise (DBE) Commitment form submitted by George Reed, Inc (George Reed).
Teichert alleges that George Reeds commitment form failed to comply with the mandatory
requirements of the subcontractor and DBE listing. As such, Teichert requests that Caltrans
find George Reed nonresponsive and award the contract to Teichert.

Caltrans reviewed the bid documents submitted by George Reed and has determined that the
bid was not materially unbalanced.

Based on the above determination, Caltrans finds that this protest does not have merit and will
proceed to award this contract to lowest responsive and responsible bidder.

If you have any questions, please contact Mulissa Smith, Contract Branch Chief, at
(916) 227-6228.

Sincerely,

ﬂ%/OHN‘ cMILLAN
Deputy Division Chief
Office Engineer
Division of Engineering Services

Attachment

Caltrans improves mobility across California”



DIOCKEGN LIBINOL
265 val Dervin Parkway

Stockion, CA 95206-4001

PO. Box 1118

Steckton, Ca 95201-1118

{200) 983-2300 » FAX (209) 983-2375

TEICHERT CONSTRUCTION

Enadisrec 1887

Aprit 19, 2013

VIA FACSIMILE (916) 227-6282 AND U.S. MAIL

lohn C. McMillan

Deputy Division Chief

Office Engineer

Division of Engineering Service

State of California

Department of Transportation (Caltrans}
1727 30™, Bidder Exchange, MS 43
Sacramento, CA 95816-8041

Subject: Contract No. 10-0V9204
10-5)-26-1.1/4.6, 6.0/20.3
Bids Opened: March 27, 2013
Bid Protest of Teichert Construction to Award of Contract to George Reed Inc.

Dear Mr. McMillan:

Teichert Construction ("Teichert"), the second lowest monetary bidder for the above referenced
project, hereby protests the bid of the lowest monetary bidder, George Reed Inc. (“GRI"). As
explained in more detail below, GRI's bid fails to comply with Caltrans’ mandatory requirements
for subrontractor listing, and DBE commitmemt submittal. These serious defects in GRI's bid are
not the sort of minor irregularity that may be waived by Caltrans. Therefore, GRI's bid must be
rejected as nonresponsive, and Teichert is the lowest responsive and responsible bidder eligible
for award.

The Subcontractor List foem states in part... “Complete columns 1 and 4 and submit with the bid.
Complete columns 2 and 3 and submit with the bid or fax to {316) 227-6282 within 24 hours

after the bid opening. Failure to provide compiete information in columns 1 through 4 within
the time specified will result in a nonresponsive bid." (Emphasis added.)

Caltrans Bidder — DBE — Commitment form DES-OE-0102.10C states in part.. “First Tier DBE
Subcontractors ... must be congistent, where apoplicable, ... with the names and items of work in
the “Subcontractor List” submitted with your bid.” (Emphasis added.}

GRi's Subcontractor List, and DBE ~ Commitment forms fail 10 comply with the abave
requirements in at least two ways:
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John C, McMmillan
Deputy Division Chief
Apri} 19, 2013
Page2of3

Impermissible changes to value of subcontractor work identified with respect to KRC Safety
Co. Inc.

GRI's Subcontractor List and DBE commitment form with respect to KRC Safety Co. inc. (*KRC")
are materially inconsistent. In its Subcontractor List, GRI identified KRC to perform $6.60% of
bid item no. 3 — Traffic Control System. GRI’s bid price for bid item no. 3 is $585,505. Thus, GR)
identified the value of the work subcontracted to KRC for Traffic Cantrol is $507,407.33. In
contrast, in its DBE commitment form (and related paperwork) GRI changed the value of work
subcontracted to KRC (for bid item no. 3) to $111,765.00 or 19.09%.

In short, GRI (1) impermissibly changed KRC's percentage of work to be subcontracted in bid -

itern no. 3 by subsmitting a OBE form Inconsistent with its Subcontractor List; (2) impermissibly

falled to provide complete information in columns 1 through 4 within the time specified when it

changed its Col. 3 percentage for KRC from 86.60% 10 19.09% with its DBE Hsting for bid item no. i
3.

] rissible doliar amount listed in DBE commitment form with re to Janige Sim
Paving Inc. dba Spirit Road Qils.

GRI's Bid Item List and DBE commitment form with respect 10 lanice Simas Paving Inc. dba Spirit
Aoad Oils ("Spirit”) are materially inconsistent. On bid day, GR! submitted a bid price for bid
item no. 20 — Tack Coat of $160.

In its 0BE Comsmitment form GRI identified the value of Spirit’s participation in this contract to : ; !
be $53,913.60. GRt only lists Spirit to perform work in bid item No. 20, work description: Tack _
Coat. : i

if GRI's bid price for bid item no. 20is only $160, GRI is overstating the DBE value of work for bid
item no. 20 by 553,753.60.

Once the $53,753.60 is disaliowed for item no. 20, GRI's DBE commitment falls beiow the 7%
DBE goal to 5.70%. N is understood that GRi would then need to show adequate Good Faith
Efforts. Both the 2" and 3™ bidders met the goal, and GR! rejected DBEs listed by the 2nd and
3" bidders.

Summary

GRI's faijure to properly complete the Subcontractor List and Caitrans Bidder — DBE ~
Commitment forms, both undermines the integrity of the public bidding process, and gave GR! a
competitive advantage. Not properly completing the Subcontractor List gave GRI the
opportunity to engage in the predise activity the subcontractor iisting law was enacted to
prevent. In addition, GRI had an unfair competitive advantage, in that by electing to change and
identify a different percentage of work for KRC in its DBE form from what it listed on bid day.
GR! had additional time to prepare its bid and obtain the most favorable subcontractor pricing
that other bidders did not have,
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John C. McMillan
Deputy Division Chief
April 19, 2013

Page 3 of 3

For the reasons stated above, Teichert respectfully requests that Calurans deem GRI's bid non-
responsive and award the contract to Teichert as the lowest responsive and responsible bidder.
Singerely,

S

Dan Brown
Estimating Manager 0f Teichert Construction

eb
Attachment
cc:
G. Johns, T. Corvello — Teichert Construction
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“‘|I||k Stockton Office
265 Val Dervin Parkway
TEICHERT CONSTRUCTION ervin Parkway

Stackton, CA 95201-0118
209-983-2300
Fax: (209) 983-2375

FAX COVER SHEET

To: Office Engineer
ComPAaNY: State of California-Dept. of Transportation
Fax NUMBER: (916) 227-6282

PHONE NUMBER:  N/A

FroMm:  Dan Brown
Estimating Manager

DATE.Z April 19, 2013

PAGES: 4 including Cover Sheet

RE: Contract No. 10-0v9204
10-5)-26-1.1/4.6, 6.0/20.3
Bids Opened: March 27, 2013
Bid Protest of Teichert Construction to Award of Contract to George Reed inc,
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Received Say 7 2013 10:28am

TEICHERT CONSTRUCTEON Fax 2089832375 Nay 7 2013 10:27am P002/007
265 Val Dervin Parioway

TEICHERT CONSTRUCTION

Swckion, CA 952064001

P.O. Box 1118

Stockton, CA 95201-1118
(209} 983-2300 = FAX (209) 982-2375

Sylabiarvacs 1087

May 7, 2013

VA FACSIMILE (916) 227-6282 AND U.5. MAIL

John C. McMillan
'Deputy Division Chief

Office Engineer

Division of Engineering Service

State of California

Department of Transportation {Caltrans)
1727 30™, Bidder Exchange, MS 43
Sacramento, CA 95816-8041

Subject: Contract No. 10-0v9204
- 10-SJ-26-1.1/4.6, 6.0/20.3
Bids Opened: March 27, 2013
Bid Protest of Yeichert Construction to Award of Contract to George Reed Inc.

Dear Mr. McMiilan:

Teichert Construction {"Teichert”) has reviewed George Reed inc.'s ("GRI") letter of May 2,
2013, regarding Teichert's protest of GRI's bid concemning its failure To comply with the
mandatory requirements for subcontractor listing. Teichert's response to GRI's letter is as
follows:

In its May 2, 2013 letter, GR) purports to reiterate Teichert's position regarding GRi's failure to
comply with Caltrans’ requirements for subcontractor listing, and DBE commitment. subrnittal.
However, because GRI's characterization of Teichert's position is unclear, it is important to
emphasize what Teichert is and is not stating regarding GRI's subcontractor listing and DBE
commitment. '

Teichert is not stating that a bidder on a public work is required to list the exact {dollar for
doflar) amounts advertised on subcontractor Quotes in its subcontractor listing, and DBE
commitment. What Teichert is stating ~ and what the California statutes bear out — is that 2
bidder's subcontractor listing and DBE commitment must be materially consistent. Similarly, a
bidder must submit complete and accurate information regarding the work portions to be
performed by each subcontractor listed within the time specified.

Printed on recycled paper State of Caidormia Contractor's License No. 8
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Jahn C. McMlillan
Depinty Division Chief
May 7, 2013

Page 2 of 5

California Public Contract Code (CPCC) section 4104, subdivision {a){1), requires that bidders on
public works fist: _

The name and the location of the place of business of each
subcontractor who will perform work or labor or render service to the
prime contractor in ar about the construction of the work aor
improvement . . . in an amount in excess of one-half of 1 percent of the
prime contractor's total bid .. . . (Emphasis added.}

CPCC section 4104, subdivision (b}, further requires bidders set forth:

{b) The portion of the work that will be done by each subcontractor
under this act, The prime contractor shall list only cne subcontractor for
each portion as is defined by the prime contractor in his or her bid.
(Emphasis added.)

Section 2-1.33C Subcontractor List, in the 2010 Standard Specifications, contains Caitrans’
requirements for defining portions of work on Subcontractor Lists:

The Subcontractor List must show the name, address, and work portions
10 be performed by each subcontractor listed. Show work portion by bid
item number, description, and percentage of each bid item
subcontracted. (Emphasis added.)

In its letter of May 2, 2013, GRI contends that nowhere does Section 2-1.33C state “the
‘percentage of each bid item subcontracted must correspend to the dollar amount bid for that
item”, and that “there is no requirement that the percentage and dollar amounts be connected”
as they relate to percentage of each bid item subcontracted. There are at least two fatal flaws
in this contention:

One, while CPCC section 4104(b) and Section 2-1.33C do not include the word "connected”, the
value of work portions subcontracted is, ant has been consistently calculated by Caltrans,
Where an entire item is subcontracted, the value of work subcontracted will be based on the
contract item bid price. When a portion of an ltem Is subcontracted, the value of work
subcontracted wilt be based on the estimated percentage of the contract item bid price.

Section 5-1.13C Subcontracting, in the 2010 Standard Specifications, in turn, contains the
requirement for the Subcontracting Request form. The instructions for the Subcontrocting
Request form again confirm the connection between the percentage of bid item subcontracted
and the dollar amount based on bid amount.

Consequently, when a bidder provides a percentage of bid item subcontracted on the
Subcontractor List, the value {dollar amount) of the portion of work can, and is calculated. Thus
the percentage of each bid item subcontracted js materiat to the bid and corresponds to the
dollar amount bid for the item. The percentage listed is not merely an arbitrary number, as
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John C. McMillan
Deputy Division Chief
May 7, 2013

Page 3 of 5

GRI's leter would lead us to believe with its misinterpretation of Caltrans’ letter on contract no.
04-0120M4.

In Caltrans’ jetter addressed to MCM on contract 04-0120M4, Caltrans addresses a completely
different and separate set of facts. Caltrans was responding to MCM’s contention that a
bidder’s percentage of subcontracted work needed to reconcile with the item price on a
subcontractor quote. Thisis not Teichert’s position, and this argument has not been put forth in
this protest, nor is it relevant to this protest. ‘

Caltrans has strictly interpreted and firmly enforced how percentages on subcontractor lists are
calcutated. For example, on June 21, 2012, Caltrans rejected a bid by Griffith Company on
Contract 06-0G2704, because Griffith Company's subcontractor list specified that it was
subcontracting $1,119,912.83. Thus, Caltrans was able to calculate the balance of the work to
have a value of $429,538.17 or 27.72 percent of the original total bid.*

As Teichert explained in detail in its letter of April 19, 2013, GRI's Subcontractor List and DBE
commitment form with respect to KRC Safety Co. inc. {"KRC"} are materially inconsistent. GRI
impermissibly changed KRC's percentage of work 20 be subcontracted for bid item no. 3 by
submitting a DBE form inconsistent with its Subcontractor List. inits Subcontractor List GRI
identified the value of the work to be subcontracted to KRC for Traffic Control as $507,407.33
(86.60% of bid item no. 3). In contrast, in its DBE commitment form (and related paperwork}
GRi changed the value of work subcontracted to KRC {for bid item no. 3) to $111,765.00 or
19.09%.

Two, the defects in GRI's bid are not the type of bid defects that can be waived by Caltrans. If
GRI were 10 contend that it made a mistake in filling out its bid forms by failing to properly fill
out the percentages on its subcontractor listing, or DBE commitment, GRI would have an unfair
advantage because each of those defects in its bid constitutes a "mistake” within the meaning of
California Public Contract Code section 5100 et seq. Under Public Contract Code section 5103, 2
bidder can obtain relief from its bid if "[a] mistake was made,” the mistake made the bid
"materially different than he or she intended it to be,” and the mistake “was made in filling out
the bid and not dve to error in judgment or carelessness in inspecting the site of the work, or in
reading the plans and specifications.” As detailed above, GRi could argue it made a mistake
regarding the percentages in its bid to Caltrans. These mistakes gave GRI options not available

' 10 other bidders, i.e., an option to have flexibility with the work portions statedin its
subcontractor list compared to the value of its stated first tier DBE subcontractor commitment;
and the option to either seek award at its apparent bid price or to withdraw its bid on the
grounds of mistake.

The Court of Appeals’ decision in Valley Crest Londscope v. City of Dovis, 41 Cal. App.4th 1432
{1.996) is directly on point with respect to thisissue. In Volley Crest, the bidder's mistake was in
stating the percentages of work to be performed by [ts listed subcontractors. The Valley Crest
court held: ‘

1 A copy of the Deparoment's 06-0G2704 15 attached €0 this lettex for your facility of reference,
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John C. McMillan
Deputy Division Chief
May 7, 2013

Page 4 of 5

Misstating the correct percentage of work to be done by a
subcontractor is in the nature of a typographical error. It makes the
bid materially different and is a mistake in filling out the bid. As
such, under Public Contract Code section 5103, [the low bidder)
could have sought relief by giving the County notice of the mistake
within five days of the opening of the bid. That {the low bidder] did
not seek such relief is of no moment. The key paint is that such
relief was available. Thus, [the low bidder) had a benefit not
available to the other bidders; it could have backed out. Its mistake

therefore, could not be corrected by waiving an “irregularity.' /d. at
1442. (Emphasis added.}

GR| may argue that the halding in Volley Crest is inappiicable because GRI has nat actually

submitted a claim of mistake to Caltrans. However, as stated by the Court of Appeal, above, the

rule requiring rejection applies whether or not the bidder has, in fact, chimed mistake and

soyght refief. Rather, “the key point is that such relief was available," which provided GRI with
*a benefit not available to the other bidders ..." in other words, what really matters is that GRI

could have changed the value of work subcontracted to KRC, or that it "could have backed out.”

Since GRI could have changed the value of work subcontracted to KRC, or that it could have

" backed out, "[I]ts mistake ... could not be corrected by waiving an ‘irregularity."

Summary

The work portion listed by GRI for KRC in its Subcontractor List is materially inconsistent with its
DBE commitment. The form and specs require work portions listed for subcontractors to be
consistent where applicable. Certainly the dollar amounts listed in the DBE commitment are
one of the items of work that is required to be consistent with the work portions in the
subcontractor List. GRI's failure 1o properly complete the Subcontractor List and Caltrans Bidder
— DBE — Commitment forms gave GRI 2 competitive advantage not afforded to other bidders.
GRI had an unfair competitive advantage, in that by electing to change and identify a different
percentage of wark for KRC in its DBE form from what it listed on bid day, GRI had additional

time to prepare its bid and obtain the most favorable subcontractor pricing that other bidders
did not have.

Accordingly, for the reasons stated in Teichert’s letter dated April 19, 2013, and for the reasons
stated above including Caltrans’ own bid procedures, Teichert respectfully requests that
Caftrans reject GRI's bid as non-responsive and award the contract to Teichert as the lowest
responsive and responsible bidder.

Estimating Manager of Teichert Construction
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TEICHERT CONSTRUCTION Fax 2099832375

John C, McMillan
Deputy Division Chief
May 7, 2013
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DEPARTMENT OF TRANSPORTATION @

DIVISION OF ENGINEERING SERVICES

OFFICE ENGINEER, MS 43

17 13:; sx:’%rﬂ'

P.O.BOX i )  flex ;-
SACRAMENTO, CA 95216-804) Be cnry:;n'u(!
PHONE (91 6) 2276280

FAX {916) 227.6282

TTY 711

June 21, 2012 Facsimile: (661) 393-9525

Lucas J. Walker, Assistant Manager 06-0G2704
Griffith Company 06-Ker-58-M108.9
1128 Canrier Parkwiy Avenue B.O. 6/19/12
Bakersfield, CA 93308

Dear Mr. Walker:

Griffith Company (Griffith) submitted & bid on contract 06-0G2704 on June 19, 2012. By
this letter, the California Department of Transportation (Caltrans) notifies Griffith that its bid
is nooresponsive because it failed to comply with Caltrans Standard Specification § 5-1.13
SUBCONTRACTING, which statcs in part:

«..perform work cqualing at Jeast 30 percent of the value of the oniginal total bad
with your employees and with equipment you own of rent, with or without
operators.” . .

Griffith’s original total bid is $1,549,451.00. Griffith’s subcontractor list specifics that it is
subcontracting $1,119,912.83. The balance of $429,538.17 is 27.72 percent of the original
total bid.

Based on the above, Caltrans finds your bid is nonresponsive and will award the contract to
the lowest responsible bidder. '

Your attention is directed to Section 3-1.02 of the Amendments to the 2006 Standard
Specifications. Caltrans is not obligated to offer an extension of the award period for a
nonresponsive bid. Should you wish to offer to extend your bid while resolving a
nooresponsive finding, you must send your request to the Office Engineer no later than 4:00
p.m. two business days prior to the expiration of your bid.

If you have any questions, please contact Tammy Thomas, Contract Awards Branch Chief, at
(916) 227-6228.

Sincerely,

gv__JOHN C. McMILLAN
'/JDcpuly Division Chief
Office Engincer _
Division of Engineenng Scrvices

Attachment

Caitrans improves modiity across Colifornie™
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Stockton Office

: 265 Val Dervin Parkwa
TEICHERT CONSTRUCTION B e et 1118

. ‘ Stockton, CA 95201-0118

209-983-2300
Fax (209) 983-2375

FAX COVER SHEET

To: Office Engineer
Company:  State of California-Dept. of Transportation
FAXNUMBER: (916) 227-6282

PHONE NUMBER: N/A

FroM:  Dan Brown
- Estimating Manager

DATE: May7, 2013
Pages: 7 including Cover Sheet

RE: Contract No. 10-0V93204
10-5)-26-1.1/4.6, 6.0/20.3
Bids Opened: March 27, 2013
Bid Protest of Teichert Construction to Award of Contract to George Reed inc.
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DEPARTMENT OF TRANSPORTATION
DIVISICN OF ENGINEERING SERVICES

OFFICE ENGINEER, MS 43
1727 30% STREET

P. 0. BOX 168041
SACRAMENTO, CA 93816-3041
PHONE (916) 227-6280

FAX (916) 227-6282

TTY 711

June 20, 20613

Dan Brown, Estimating Manager

Teichert Construction

PO Box 4760

Modesto, CA 95352

Deatr Mr, Berlier:

10-0v9204
10-87-26.1/4.6,6.0/20.3
B.O, 03/27/13

The Department of Transportation (Caltrans) received the attached letter dated
April 19 and May 7, 2013, from Tejchert Construction (Teichert) protesting the Disadvantaged
Business Enterprise (DBE) Commitment form submitted by George Reed, Inc (George Reed). .
Teichert alleges that George Reeds commitment form failed to comply with the mandatory
requirements of the subcontractor and DBE listing. As such, Teichert requests that Caltrans
find George Reed nonresponsive and award the contract to Teichert.

Flex your power]
Be eneryy gfficiene!

Facsimile: (209) 983-2375

Caltrans reviewed the bid documents submitted by Georgc Reed and has determined that the
bid was not raterially unbalanced.

Based on the above determination, Caltrans finds that this protest does not have merit and will -
proceed to award this contract to lowest fesponsive and responsible bidder.

If you have any questions, please contact Mulissa Smith, Contract Branch Chief, at

(916) 227-6228.

Sincerely,

(

£\,

eputy Division Chief

Office Engineer

Division of Engineering Services

Attachment

Caltrans improves mobility across California™
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