STATE OF CALIFORNIA—CALIFORNIA STATE TRANSPORTATION AGENCY EDMUND G. BROWN Jr., Governor

DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES

OFFICE ENGINEER

P.O. BOX 168041, MS-43

SACRAMENTO, CA 95816-8041

PHONE (916) 227-6299

FAX (916) 227-6282
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Serious drought.
Help save water!

August 31, 2016 (714) 578-9672
Raymond Sanchez, Secretary 08-0R 1304
Sully-Miller Contracting Company 08-SBD-62-16.8/25.2
135 S. State College Blvd. B.0. 7/27/2016

Brea, CA 92821
Dear Mr. Sanchez:

The Department of Transportation (Caltrans) received a letter dated August 16, 2016, from
Granite Construction Company (Granite), protesting the bids submitted by

Matich Corporation, Inc., (Matich) and Sully-Miller Contracting Company (Sully-Miller)
for the above aforementioned contract. The protest alleges that both Matich and
Sully-Miller listed Alexis Fence (Alexis) on the Subcontractor List form with a Contractor
license number as 923859, which according to the Contractors State Licensing Board
belongs to Luis Parra Construction.

Please provide your response to Granite’s protest no later than September 7, 2016.

If you have any questions, please contact D. Hall, Contract Analyst, at
(916) 227-6294.

Sincerely,

D. Hall
Contract Analyst

Office Engineer, Construction Contract Awards
Division of Engineering Services

Attachments

“Provide a safe, sustainable, integrated and efficient transporiation system
to enhance California’s economy and livability"
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GRANITE i At
i 38000 Monroe Street
Indio, CA 92203

Phone: 760-775-7500
Fax: 760-775-8229

TO: Caltrans DATE: August 16, 2016
COMPANY: Caltrans FAX: (916) 227-6282

FROM: Joe Richardson

NUMBER OF PAGES (INCL. COVER SHEET): 9

COMMENTS:
BID PROTEST — 08-0R1304

Please find a bid protest regarding the following project. If there are any issues please
contact me at (760) 391-6247, Thank you. i

Contract: 08-0R1304

Contractor: Granite Construction Company
Bid Date:  7/27/2016

Bid Time:  2:00 p.m.

From Facsimile Number (760) 775-8229. If you have any problems with this transmission,
please contact sender at (760) 391-6247.
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GRANITE

August 16, 2016

Department of Transportation Via Facsimile (916) 227-6151
Division of Engineering Services

Office Engineer MS 43

1727 30th Street

P.O. Box 168041

Sacramento, Ca. 95816-8041

Re; Construction on State Highway in San Bernardino County in Joshua Tree and
Near Twenty Nine Palms at Various Locations From 0.1 Mile East of Sherwood
Road to 0.1 Mile East of Lee Drive
Contract Number 08-0R1304 (the “Contract™)

Subject: Bid Protest
Bid Opening Date: July 27, 2016
Location 08-SBD-62-16.7/25.2

This serves as a formal protest of the bids submitted by Matich Corporation, Inc.
(*Matich”) and Sully-Miller Contracting Company (*“Sully-Miller”) on the above-referenced
Contract, as their respective bids listed a subcontractor that was not registered with the State of
California Department of Industrial Relations (DIR) at the time of bid, which as cxplained herein
is sufficient grounds for finding both bids nonresponsive.

Granite Construction Company (“Granite™) timely submitted a bid to the Califomnia
Department of Transportation (“Caltrans™) for the above-referenced Contract on July 27, 2016.
Matich was the apparent low bidder, Sully-Miller was the second low bidder, and Granite was
the third low bidder.

In its bid, Matich listed “Lexis Fence” of Ridgecrest, California, along with License
Number 923859; Sully-Miller listed, “Alexis Fence™ of Ridgecrest, California, along with the
same License Number, 923859, Despite Alexis Fence submitting a bid to Granite that was
$99,918 lower than the competition, Granite did nof list Alexis Fence. This was because after
performing & prudent pre-bid investigation, including a Public Works Contractor (“PWC™)
Registration Search on the CA.Gov website, Granite Jearned that Alexis Fence was not registered
with the DIR at bid time, July 27, 2016.' Granite further learned that License Number 923859
was that of Luis Parra Construction of Tulare, California, which advertised itself as a home
security contractor. Accordingly and in order to strictly comply with the bid requirements,
Granite listed Crown Fence Company” who, despite a substantially higher bid, was properly
registered as a PWC with the DIR. By failing to strictly comply with the Notice to Bidders,

 Since bid tizae and on August 4, 2016, Luis Perre Construction DBA Alexis Fence registered with the Department
of Industrial Relations. Sec https:/Vefiling.dir.ca. eow/PWCR/Search. Luis Parm Construction also appears (0 bave
created or updated the webpage at alexisfence.com on or around August 3. 201 6 to include its new Department of
Industrial Relations Registration Number.

2 DIR Registration Number: 1000005330 (Registration Date: 17-Jun-2016).
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Granite Construction Company
Artn: Doparrment of Transportation, Office Engineer
August 16,2016

Matich and Sully-Miller clearly had a competitive advantage over the other bidders, including
Granite that complied with the bid’s registration requirements.

As explained more fully below, both Matich’s and Sully-Miller’s bids are nonresponsive
because their respective bids listed a subcontractor, Alexis (or Lexis) Fence, purportedly a
California-based company, which was not a registered PWC at the time of bid submission, a
requirement clearly expressed in the Notice to Bidders. Furthermore, both Matich’s and Sully-
Miller’s bids included & California State License Board (“*CSLB") number belonging to another
California contractor, Luis Parra Construction that also was not PWC-registered.

For these reasons, Granite requests that Caltrans find both Matich’s and Sully-Miller’s
bids to be nonvesponsive, reject their bids, and award the Contract to Granite as the lowest
responsive and responsible bid.

The Notice to Bidders Clearly Required that Listed
Subcontractors Must be Registered with the DIR

Sub-section 2-1.10 of the Notice to Bidders required the bidding contractor list each
subcontractor that would perform work in an amount in excess of one-half of one peroent of the
total bid or $10,000, whichever was greater (Pub Cont Code § 4100 et seq.) Accordingly, Matich
and Sully-Miller were each required to list their fencing subcontractor, Alexis/Lexis Fence, as
the submitted bid exceeded ono-half of one percent of their respective total bid or $10,000. 1o
addition, for sach subcontractor listed, Sub-section 2-1.10 required the bidding contractor show,
amongst other things, its PWC registration number. :

Sub-section 3-1.03 provided, “[n]o...subcontractor may be awarded a contract for public
work on a public works project...unless registered with the Department of Industrial Relations
pursuant to Labor Code section 1725.5.” * Furthermore, Sub-section 5-1.13A provided, “[e]ach
subcontractor must have an active and valid: State contractor license. ..[and] Public works
contractor registration number with the Department of Industrial Relations.” Morcover, Sub-
section 2-1.04 of the Contract’s Notice to Bidders mandated that ne subcontractor be listed
on the bidding contractor’s bid proposal, unless registered with the DIR. Sub-section 2-
1.04, in its entirety, is shown below:

2-1.04 CONTRACTOR REGISTRATION

No cantractor or subcontractor may be listed on a bid propesal for a public works project (submitied on or
aher March 1, 2015) unless registerad with the Department of Industial Relations pursuant to Labor
Code section 1725.5 [with limited exceptions from this requirement for bid purposes only under Labor
Code saction 1771.1(a)].

) Ca. Labor Code 1725.5 (" A contractor shall be repistered pursuant to Lhis section to be qualified to bid on, be Listed
in a bid proposal, subject to the requirements of Section 4104 of the Public Contract Code, or coguge in the
porformunce of any public work contract that is subject to the requirements of this chapter. For the purposes of this
scclion, “contractor” includes a subcontractor as defined by Section 1722.1...")

Page 2 of 4
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Grunite Construction Company
Attn: Department of Trunsporiation, Office Engineer
August 16, 2016

Clearly, current PWC registration with the DIR was required not only at contract formation and
during construction, but also at bid time and time of award. Matich’s and Sully-Miller’s bids
failed to comply with this requirement, and must be rejected.

Both Matich’s and Sully-Miller’s Bids were Non-Responsive

To be responsive, a bid must be in strict and full accordance with the material terms of
the Notice to Bidders. “A basic rule of competitive bidding is that bids must conform to the
specifications, and that if a bid does not so conform, it may not be accepted.” Ghilorti Conser.
Co. v. City of Richmond (1996) 45 Cal. App. 4th 897, 904, quotation omitted; see Grear West
Contractors, Inc. v. Irvine Unified School Dist. (2010) 187 Cal. App. 4th 1425, 1456 (Which
recognized, “literal noncompliance with a bid request...makes a bid nonresponsive.”); see also
Taylor Bus Service, Inc. v. San Diego Bd. of Education (1987) 195 Cal. App.3d 1331, 1341
(citation omitted) (“bid is only responsive, if it promises to do what the bidding instructions
demand.”)

Listing & subcontractor who is not registered pursuant to Section 1725.5 in 2 bid proposal
is generally grounds for filing a bid protest and a determination that the bid is nonresponsivc,
with a few exceptions; none of which apply here. These exceptions are listed in Section
1771.1(c) of California’s Labor Code, which in relevant part, follows:

An inadvertent error in listing a subcontractor is who ix nol registered pursuani to
Section /725.5 in bid prapesal shall not be grounds for filing a hid protesi or grounds for
considering the bid nonresponsive, provided that any of the following apply:
(1) The subcontractor is registered prior to the bid opening.
(2) Within 24 hours after the bid opening, the subcontractor is registered and has
paid the penalty registration fee...
(3) The subcontractor is replaced by another registered subcontractor pursuant
1o Section 4107 of the Public Contract Code.

Whether deliberate or inadvertent, both Matich and Sully-Miller listed a subcontractor
that was not registered with the DIR, and because none the Section 1771.1 (c) exceptions apply,
the listing of Alexis/Lexis Fence was nonresponsive. Relying on information obtained from
DIR’s website, Luis Parra Construction registered and listed the trade name of “Alexis Fence” on
August 4, 2016, Clearly, Luis Parra Construction DBA Alexis Fence was not a registered PWC
prior to July 27, 2016, and did not register with the DIR within 24 hours after bid opening, but
over one week later. The following image was obtained from DIR’s website,

https:/Vefiling dir. ca.gov/PWCR/Search.

Page 3 of4
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Graniie Construction Company
Attn: Department of Transportation, Office Engineer
Aupust 16, 2016

10000 Y7562 Contrartor Datalls

[mm- Information I Lugal Latay Informition [ Workers' C-IIIIHIII:_

Solo Froprioter name

LUTS PaRAA
LY
Qne
Dowis LopaiName = Regiviration . Coumy - cuy B
Hum st ! Dane
View  LULS PARRA CONSTRUCTION 1000027562 KERN RIDGECREST |  08/04/2016 04/30/2017

Moreover. because the defects in Matich’s and Sully-Miller’s bids are material. Caltran

s
caonot waive them. but must reject the bids. It is well established that a bid defect is material if it
affects a bidder's price or gives a bidder an advantage or benefit not allowed other bidders. See

Ghilotti, 45 Cal. App.4th 897. By failing to comply with the Notice to Bidders, in particular
Subsection 2-104, Matich and Sully-Miller each gained a substantial economic advantage not
enjoyed by Granite or the other bidders that complied with Sub-section 2-104. In Granite’s case,
listing Crown Fenoe Company, a DIR-registered fencing contractor, caused its bid to be §99,918
higher than if it had used the bid submitted by the unregistered Alexis Fence. (See Exhibit Nos.

1 and 2.) Accordingly and because only a cursory investigation is necessary to confirm whether 2
subcontractor is, in fact, PWC registered, Caltrans should make a determination of non-
responsiveness and reject both Matich's and Sully-Miller’s hids.

In summary, Matich’s and Sully-Miller's bids did not comply with the Notice to Bidders
bid specifications and California law. These bid defects arc material, as they give a substantial
competitive advantage to Matich and Sully-Miller over the other bidders, mcluding Granite.
Accovdingly, Granite respectfully requests that Caltrans uphold Granite’s bid protest and find
both bids to be non-responsive and award the Contract to Granite, as the lowest responsive and
responsible bidder.

Should you have any questions or require additional information, please do not hesitate to
contact me at (760) 578-3138.

Sincerely,

GRANITE CONSTRUCTION COMPANY

Joe Richardson
Chief Estimator

Attachments: Exhibit 1 — Alexis Fence Quote

Exhibit 2 — Crown Fence Quote

Page 4 of 4
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From 8443357776 1.844.335,7776 Wed Jul 27 13:30:34 2016 MDT Page 1 of 3

101 EAST COSO AVE #282 RIDGECREST, CA 83655
CA LIC B23858, DIR 1000037562, UNION CONTRACTOR, DBE & SBE PENDING

PH: (760) 428-8830
Cell

TO:

Address:

Phone:

ITEM # DESCRIFTION
18 Contmctar-Supplied Bologist (RAY)
{includes Trainlny, Ficlds Sludy, Reperts)
19 kemous Guardral

45 TCMPORARY MCINCL (TYPL DLSCRT TORTOISD)
{Quate Based on installing 3000' Per Day)

EXCLUSIONE:
Grading, S8taking, Clearing of tha iance | ine
Ramowal and disposing of concrets footars
Umbrelia snd Rall Read Insurancs,Installion
Enginecring and Layouts
Post paakots
Aaphalt repairs
Lighting
Traffic cantrol
Vagamation Control
Minor Conaralo (Structure)
Mandatory classes (Drug testing, Permits)
WPCP, BWWFP
Losating/Relocating ot utiiities

Unmnrked Underground
NOTES:

We Require 14" +/- 8pace for our squipmam

BONDING NONE
TOTAL

MOBILIZATIONS [TOTAL)

This bid Is based on (EA)

ESTIMATED BY

Cilay Hoggard

Paga *

E Mall: clay@Abexisfenca.com
JOB ESTIMATE

FAX: (B44) 335-7776

BID DATE
7/Z7/2016 JOB DESCRIFTION
08-0R1304

San Bernardino County In Joshua Tree And Near
Twanty Ninz Palms

QTtrs UNIT ITEM
% f 150000 § 57.500.00
76} B0 4 Y0000
44,650 § 508 135,289.50
DOLLARS (§) | 174,589.50

TrcMs 1a)45 $i37, 9q 2

§ 2,550.00
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CONDITIONS OF BID PROPOSAL
08-O0R1304

San Bernardine County In Joshuz Tree And Near Twenty Nine Pa'ms

Accepiance of Ihis proposal by Conlacior shall be acecplunce of all lamis and conditions recited he rein which shall
supemede any conflicting term in any other conlract document. Any of the Contractor's teons and c2ocitions in addition or
different from this proposal are objected to and shall have no effect. Contracior's sgreement herewith shall be evidencod by
Contractor's signaturc hercon or by penmitting Subcostractor 10 commenee watk for projoct

1. Subcontractor shall be paid monthly progress payments or. or before the 15th of each month for tie value o work

completsd plus the amount of materials and equipment suitably stored on or off site. Final payment shall be due 30 days after .
the work deseribed. in the Pyoposal is substantially corapleted. No provision of this agreement shall serve to void the .
Subcontractor's entitlement to payment for properly pacformed work or suitably stored materials o- 1o raquire the

Subcontractor 10 continue performance if timely payments are not made w Subcontractor for suitably performec work or -
stared materials or to void Subcontractor's right to file a len or claim on it behall in the evem tha: 1ay paymem o =
Subeontractor is not fimely made. NO RETENION WILL BE

2. The Contractor will withhold no merc retontion from the Subconirasior other than is being withh:ld by the Owner from
the Contcaclor wilh respeel 1o the Subconiractor's work. '

3. Al sums not paid when due shall bear an interest rate of 1!4% per month or the maximum legal rate permitied by law
whichover is loss; and all costs of collecfivp, including & reasonable attorney's fee, shal) be paid by Conuructor.

4. No hackeharges or elaim of the Contractor for services shall ha valid exaapt by an agreemem in wrriting by the
Subcontractor before the worlk is executed, except in the case of the Subcontractor's failure to meet any requirement of the
suboontract agreoment. In such event, the Coniractor shall notify the Subcontractor of such default, in writing, and allow the
Subconiracior reasonable {imwe lo comreel any deficiency before incuwring any cosl chargeable 1o the Subconlactor,

5. Conractor is 10 prepare all work areas o as 1o be acceptable for Subcontractor work undar the Subconract. Subcontractor
will not be called upon 1o staxt work until sufficient arens are ready to insurz continned worke. The Contzactor ahall fumish
all temporary site facilities including suitable storage space, hoisting, teraporary elecirical and wats. at no cost to
Subcontractor.

Pago 1
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6. Subcantractor shall be given a reasonsble time in which to make delivery of yosterials and/or Iabcr to commence and
complete the performance of the contracl. Bubcontractor shall not bo roupansible for delays or defaulty where occusioned by
any csuses of any kind and extend beyond its contol, including but not limited to: delays cansad by the owner, geneml
conmactor, architect and/or enginecss, delnys in wangponation, shonage of raw ranterinls, oivil dismcers, labas difitauliies,
vendor allocations, fires, floods, accidents and acis of God. 3ubcontrecior shall be entitled to equit blv adjutirien: it the
subcontrnet amount for additional costs due w ununticipnied project delays or nccelerutions causud by others whose ncts are
not the Subconuacior's responsibility and to fime extensiony for wisvoidable delays. The Conuacior shull make no demand
for liquidated damages for delays in excess of the amoum specified in the subcontract agrecment and no liquidated damages
may be sssessed against Subcontractor for more than {he amount paid by the Cantractor for unoxoused daloys to the extent
actunfly caused by Subcontractor,

7. The Subcontrastor's equipment and worlk are guaranteod for o period of one year Erom the date of subatantinl coropletion or
use by the Contractar ar the Contractor's customer, whichever is earlier. THIS WARRANTY 1S IN (IEU OF ALL OTHER
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTIES OF MERCHANTABILITY OR FITNESS
FOR A PARTICULAR PURPOSE. The exclusive remedy shall be that Subcontractor will repluce or repsir any part ofits
wark which is found 1o be defestive, Subcontructor shall not be responsible for damage or defect vausad by sbuse.,
modifications not execuied by the Subcantracior, improper or insufficiont maintenance, imprope: operation v ncarel weal,
1ear and usage.

¥. Work called for herein is 10 be performedd during Subeontractor's regular working houss. All wark: parformed owside of
such houts shall be ehagged for at rates or amounts agreed upon by the partics o the time overtime is suthorized.

9. Contractor shall, if the Owner does not, purchasc and maintair all risk insurance upon full value of the antie svork and/or
muterialy delivered to the jobsite, which shall include the interest of Subcontractor.

10, The Subcontractor shall indemnify and hold harmless the Contractor, Owner, Architect or otheri fram damages only 10
the extent such damages were causcd by any negligent net or omission of the Subcontraciar ar anyane for whosc acts the
Subcontructor is lidble.

Date

1/01900

Page 2
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Py g CROWN FENCE Fax:562~864-2529 Jul 27 2016 19:11am  P001/001

Phonu: (662) 8240729 @

CROWN FENCE
12118 Bloomfield Ave Fax: (532) Bed-2528
Banta Fe Springs CA 20670 State ¢, 1316
DIRA 030008350
Since 1923
PROJECT: Caltrans 08-0R1304 rte 82 TO: Prime Bidder
CONTACT: Joey Carso |carso@crawnfence.com ATTENTION: ESTIMATOR
DATE: 7127120186 FAX:
Plans & Specs: Yes Bondable: Yen
Instalied: Yes Rate: 0.88%: -
Tax Included: Yes DBEMWEE: NO
ngu:l Union Prevailing Addendum; 1
D ' QUANTITY | UNIT ﬁ AMOUNT
18 Remove Guardrall 76LF| S N 2,432.00
A5 emporary Fence (TYPE DESERT TORTOISE) 44700 LF | $ §.26 1§ 224,67E.00

! : E TOTAL [ § >-237,107.00 .
f-ﬁhnammtusuweyfmneﬁnesmdmkehnmkmm,endand gate post locations pnioy a i i
| » Crown Fence willing to contract for just item #46 Desent Tortoise fence If contractor elacts to cit' so

* Maintenance of Desert Tortoise fence is nat includey

L ]

L]

[ ]

_ ONS: eMasonary Walls / Cross Fences sGate Closures / Knox Box
»SWPPP / QC Plan / Safaty Pian «Dust Contral sPanic Hardware / Specially Locks
sEngineering / Structural Calculations «Grading / Clearing & Grubbing =Inspecticn / Tesbng Fees
«Blectronic Shop / As Built Drawings sFence / Gate Grounding eAsbestos Teining / Gosts
«Staking / Surveying / Pat-haling »Core Drilling / Saw Cunting
sLocation of Underground Utilities =Concrete other than post foatings =Bond Promium
ePermits / Licensas & Fees «Patching / Restaration sBuilder's Risk Insurance
sTraffic Control / Lane Closures =Removal of Spoils " =Certified Welding
B / Flagsman =Maintenance »Welding Inspe<tion / Procadure

Crown wiil not be responsible for damage to underground facilities not property and accuritaly lecited by
those forces other than Crown's. For Projects where some or all of the work is located witt in 2 sito not
seviced by Underground Service Alert, forces other than Crown's shall properly lay out, |oc:te, and mark
sald facilities by any and all means avallable, and Grown 233umes no responsibility therefore.
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DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES

OFFICE ENGINEER

P.0O. BOX 168041, MS-43

SACRAMENTO, CA 95816-8041

PHONE (916) 227-6299

FAX (916) 227-6282

TIY 711

www.dot ca gov

August 31, 2016

Raymond Sanchez, Secretary
Sully-Miller Contracting Company
135 S. State College Blvd.

Brea, CA 92821

Dear Mr. Sanchez:

(714) 5789672

08-0R1304
08-SBD-62-16.8/25.2
B.O. 7/27/2016

The Department of Transportation (Caltrans) received a letter dated August 16, 2016, from
Granite Construction Company (Granite), protesting the bids submitted by

Matich Corporation, Inc., (Matich) and Sully-Miller Contracting Company (Sully-Miller)
for the above aforementioned contract. The protest alleges that both Matich and
Sully-Miller listed Alexis Fence (Alexis) on the Subcontractor List form with a Contractor
license number as 923859, which according to the Contractors State Licensing Board

belongs to Luis Parra Construction.

Please provide your response to Granite’s protest no later than September 7, 2016.

If you have any questions, please contact D. Hall, Contract Analyst, at

(916) 227-6294.

Sincerely,

D. Hall
Contract Analyst

Office Engineer, Construction Contract Awards

Division of Engineering Services

Attachments

“Provide a safe, sustainable, tntegrated and efficient transportation syskem
to enhance California's economy and livability”
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