STATE OF CALIFORNIA—CALIFORNJA STATE TRANSPORTATION AGENCY

DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES
OFFICE ENGINEER, MS 43

1727 30" STREET

P. 0. BOX 168041

SACRAMENTO, CA 95816-8041 Serious drought.
PHONE (916) 227-6299 Help save water!

FAX (916} 227-6282
www.dot.ca.gov/hg/esc/oe
TTY 711
www.dot.ca.gov

April 11, 2014 Facsimile: (925) 427-1216
Mike Fain, Operations Manager 06-0P7504

Windsor Fuel Company 06-Ker-46-37.5/49.0

1150 Willow Pass Road _ B.O. 02/26/2014

Pittsburg, CA 94533

Dear Mr. Fain:

The Department of Transportation {Caltrans) received the attached letter dated March 24, 2014, from
Windsor Fuel Co. (WFC), protesting the bid submitted by Northwest Paving Company (Northwest ).
The protest alleges that Northwest listed Cal Stripe, Inc. (Cal Stripe) and Sambrano Traffic Control
{Sambrano) to perform work described as traffic control and is prohibited from utilizing either
company and must self perform the work. The protest further alleges that Northwest listed Sambrano
Traffic Control on its Certified Disabled Veteran Business Enterprise (DVBE) Commitment form
and since it must self perform the work, cannot claim that portion of work towards the DVBE goal
and consequently will not meet the stated goal of 5 percent. WFC requests that Caltrans find
Northwest’s bid nonresponsive and must be rejected.

Caltrans conducted a review of the bid documents, and found that Northwest listed both Cal Stripe
and Sambrano to perform traffic control; the combined percentage of the work to be performed does
not exceed 100%. Therefore, Northwest is entitled to list Sambrano on its DVBE Commitment form.

Furthermore, the Office of Business and Economic Opportunity Contract Evaluation Branch has
reviewed the Certified DVBE Summary form submitted by Northwest and found that Northwest met
the DVBE goal for this contract. :

Caltrans finds WFC’s protest does not have merit and will proceed to award the contract to the
lowest responsibie bidder, provided that all requirements have been met.

If you have any questions, please contact Mulissa Smith, Contract Awards Branch Manager, at (916)
227-6228.

Sincerely,

JOHN C. McMILLAN

Deputy Division Chief

Office Engineer

Division of Engineering Services

Attachment

Caltrans improves mobility across California”
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Windsox Fuel Co. General Epgineering Contractors — Paving. Chip Seal, Oil Spreading

1150 Willow Pass Road - Pittsburg. CA 94565 » TELEPHONE (325} 427-5266 FAX (925) 427-1216
STATE CONTRACTORS LICENSE # 884141

March 24, 2014 .
Via U.S. Mail and Facsimile (916) 227-6282

M. Barl Seaberg, Deputy Division Chief

MSC 43

Office Engineer Contracts Award Branch Chief
California Department of Transportation

1727 30™ Street

Sacramento, California 95816-7005

Re:  Construction on State Highway in Kern County in and Near Wasco From 0.7 Mile East of
Corcoran Road to Magnolia Avenue
Caltrans Contract No. 06-0P7504, 06-Ker-46-37.5/49.0
Protest of Bid Submitted by Northwest Paving Company

Dear Mr. Seaberg:

Please consider this letter to be a formal protest of the bid submitted by Northwest Paving Coropany
("NPC") in comnection with Caltrans Contract No. 06-Ker-46-37.5/49.0.

For the reasons stated below, NPC’s bid is nonxesponsive. NPC’s bid xoust be rejected based on the
Department's bidding requirements and strictly-enforced policies.

1. NPC Listed Two Companies ur Traffic Control and Therefore Is
Prohibited From Utilizing Either Company

T the subcontractor list submitted with its bid, WPC listed both Cal Stripe Inc. and Sambrano
Traffic Control as performing traffic control. NPC did not clearly identify what portions of traffic control
would be performed by each listed entity. Under Public Contract Code Section 4106, “if 2 prime
contractor specifies more than one subcontractor for the same portion of work to be performed under
the contract in excess of ome-half of 1 percent of the prime contractor's total bid, the prime contractor
agrees that he or she is fully qualified to perform that portion himself or herself, and that the prime
contractor shall perform that portion himself or herself.”

Accordingly, NPC must self perform the traffic control work and is prohibited from utilizing either
Cal Stripe Inc. or Sambrano Traffic Control. See Pub. Contract Code § 4106
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2. Because NPC Prohibited ¥ro Utilizieg Sambrano Traffic Control As A
Subcontractor NPC Failed To _‘
On its DVBE commitment form, NPC listed Sambrino Traffic Control as performing $28,540.00 in
waffic control work, However, because NPC listed two suby entractors for the traffic control work,

Sambrano T raffic Control cannot be atilized as 2 subcontractor, reducing the amount of work that NpPC
conmitted to DVBE firms to $36,700.00, or only 3.1%, well short of the 5% mandatory DVBE Goal

commitment required for this contract.

s Priorx Decisions On Double Listi Of Subcontractors Requires That

3. The Departm ent’

It Reject NPC’s Bid As Nonresponsive |

The Department has 2 longstanding policy that, when a eneral coptractor lists more than one
subcontractor for the same work scope, the general coptractor may nat utilize the subconu-actorsm qt‘xe;;ion
and hence may not count the amount it subcontracted to those conxpaxlf}es toward the DVBE and other goals

set for a contract.

NPC should have been awarc of this policy when it subnoitted s bid on No. 06-K er-46-37.5/49.0.
because Teichert Constcuction had protested 2 similar protest aguist Chester Bross Construction
Company’s bid on December 30, 2013, in connection with Contract No.96-0Q7704. On that contract, as
here, CBCC had listed two subcontractors for the same scope of work. Caltans upheld Teichert’s protest of
CBCC's bid, ruling; _

Since Chester Bross maust perform bid itero 3, with its oWn forces, that work c2wot now be
counted towards the 3 percent Disabled Veterans Business Enterprise (DVBE)mrﬁcipation oB
\his contract. As a result, the total claimed participation has peen reduced from $17,087 or 3.24
percent, to $8, 441 or 058 percent. .

Therefore, Chester Bross did not meet the stated DVBE participation goal for this enntract and is
o longer eligible for award of this contract. -

Calirans has issued sumilar rulings in conmection with protest on other bids. Fer example, on

January 30, 2012, Calbans rejected a bid submitted by HCI in connection with Contméic No. 07-279804,

7

where HCI had failed to comply with Public Contract Code section 4106.
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Similarly, on May 30, 2013, Caltrans determined that Knife River Construction would not be
allowed to subcontract Bid Item no. 1 on Contract no. 03-4M1 604 because it bad listed to separate
subcontractors for that work.

Given that Caltrans in the past has ruled that when a general contractor lists more than one
subcontractor for the same work scope, the listed subcontractors cannot be utilized or counted toward
contract goals, it cannot depart from that precedent and adopt a different Tule for this contract Treating
similarly situated bidders differently constitutes an action by a public agency undertaken without any
reason, "based on no more than the will or desire of the decision-maker," and by definition is arbitrary and
capricious conduct. See Clack v. State, 275 Cal. App. 2d 743, 747 (1969) (action based on will or desire of
the public agency, and no more, is arbitrary); Verdugo Hills Hospital, Inc. v. Department of Health, 88 Cal.

App. 3d 957, 964 (1 979) (action done without spparent reason is arbitrary).

Conclugion

The Department owes & duty to enforee its bid requirements in a fair and uniform manner. Accordingly,
because NPC has patently failed to comply with the Department's bid requirements, NPC's bid is nonresponsive
and must be rejected.

Additionally due to the Department recognizing this non responsive bid by NPC and Awarding the
Contract to Windsor Fuel Company on March 18,2014, we feel the Rescission of Award to Windsor Fuel
Company is incorrect.

We therefore respectfully request that the Department uphold Windsor Fuel Company’s protest and Re-
Award of the contract to our compary, which submitted the Jowest responsive bid for No. 06-Ker-46-37.5/49.0.

Thank you for your careful auenﬁon 1o this protest, and please feel free to contact me if you have any
questions.

Sinc
U
Marc Armstrong

Estimator / Project Manager

CC: Mike Fain, Karl Meyers
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STATE OF CALIFORNTA - CALIFORNIA STATE TRANSPORTATION AJENCY EOMUND G. BROWN Jr, Govemor

DEPARTMENT OF TRANSPORTATION
~—~IVISION OF ENGINEERING SERVICES
OFFICB‘ENGNBER ey !
1727 30" Sireer, MS-43 P ;:p m!
SACRAMENTO, CA 95816-804]
 PHONE (916) 227-6299 _ 06-0P7504
FAX (916) 227-6282 A  06-Ker-46-37.5/49.0
www.dot.cagoviha/eac/oe

NOFEDAD)

WINDSOR FUEL COMPANY

1150 WILLOW PASS ROAD B.O. 2/726/14
PITTSBURG CA 94533

Dear Conixactor:

Your bid proposal for the above noted contract in the amount of $1,118,975.50 was
found to be acceptable and the contract has been awsrded to you ag indicated below by the Director
of Transportation.

The description of the work and location are as foltows:

Apply polymer modified asphalt chip seal IN KERN COUNTY IN AND NEAR WASCO FROM 0.7
- MILE BAST OF CORCORAN ROAD TO MAGNOLIA AVENUE

A(n) 5 percent DVBE goal was set for this project. Your firm was certified to achieve 8.3 percent DVBE
participation.

If you have received this document by facsirile transmittal, the original document will be
amriving in the mail along with forms and instructions to execute this contract. Please follow the
instructions carefully. If you have questions relative to the execution of the contract, you may call
our Contract Awards Section at (916) 227-6299.

A copy of the Engineer's Estiate (bid item) page(s), and Listing of Subcontractor page(s)
from your proposal are attached, for your records.

Attachment(s)
Sincerely,
JOHN C, McMILLAN
Deputy Division Chief
Office Engineer
— By: 6.)\"'@
. ‘ 3
Date: _s \r L¥ I"—I
T

*Caltrans improves mobility acress Californie”
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A 7CA ANIA O ALIFORIIA STATE TRANSFORTATION AGENCY RDMIUND G, BROWN Jr_ Goveny
DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES
OFFICE ENGINEER, MS 43
1727 30™ STREET
P. 0. BOX 168041 Flex your power!
SACRAMENTO, CA 95816-8041 Be energy efficient!

PHONE (916) 227-6299
FAX (916) 227-6282
www.doL.ca.gov/hg/escioe

Febroary 7, 2014
Milke Bross, Vice President
Chester Bross Construction, Inc.

39 California Street, PMB 118
Valley Springs, CA 95252

Dear Mr. Bross:

Facsimile: (209) 263-0123

06-0Q7704
06-Tui-43-0.0/95
B.0. 12/18/2013

The Department of Transportation (Caltrans) reccived a bid from Chester Bross Construction, Inc.
(Chestex Bross) for contract 06-0Q7704 on December 18; 2013. By this letter, Caltrans notifies
Chester Bross that it must perform bid item 3, Traffic Control with its own forces.

Public Contract Code Section 4106 states in pertinent part, .
subcontractor or if a prime contracior specifies more than one
work to be performed undev. the contract in excess.of one-
bid, the prime contractor agrees that he or she is fully qua

.. If a prime contracior fails to specify a
subcontracior for the same portion of
half of 1 percent of the prime contraciors
lified to perform that portion of work

himself or herself, and that the prime contractor shall perform that portion himself or herself.”

On the Subcontractor List form submitted with its bid, Chester Bross identified the Chrisp

Company to perform 95 percent of work bid item 3, Traffic Control and in addition identified

-and Roll ‘N Rock Construction, Inc. (RNR) to perform 8.percent of the work, for a total of

103 percent

percent, to $8, 441 or .058 percent.

_ 1o longer eligible for award of this contract.

Since Chester Bross must pexform bid item 3, with its own forces, that work cannot ow be
counted towards the 3 percent Disabled Veterans Busifiess Enterprise (DVBE) participation on
this contract. Asa result, the toral claimed participation has been reduced from $47,087 0r3.24

Therefore, Ch Toss did mot meet the stated DVBE participation goal for this contract and is

If you have any questions, please contact Mulissa Smith, Contract Awards Branch Chief, at
(916) 227-6228.

Division of Engineering Services

Calirans improver mobility acros3 California
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Jmu;bu.u 4106. If a prime contracter fails to specify a subcontractor or if

Callforni a prime contractor specifies more than one subcontracter for the same
Florida portion of work to be performed under the centract in excess of
Georgis one-half of 1 percent of the prime contractor's total bid, the prime
Niinois contractor agrees that he or she im fully qualirfied teo perform that
ladiana portion himself or herself, and that the prime contractor shall
Massachusena perform that portion himself or herself.

Michigan If after award of contract, the prime contractor subcontracte,
Nevade axcept 83 provided for in sections 4107 or 4109, any svch pertion of
New Jarsey the work, the prime contractor shall be subject To the penaities

New York . .
North Carclina named in Section 4111.
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Speak with 2 Lawyer in California
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Security

7 USC - Agriculture
8 USC - Alieos and
Nationadity
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12 USC - Banks and.
Bankiog

13 USC - Census
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Cunrd

15 USC - Commaerce
and Trade

16 UsSC-
Conservation

17 USC - Copyrighm
18 USC - Crimes

19 USC - Customs
Duties

20 USC - Education
21 USC - Food and

Drugs

22 USC - Foreign
Relatioas

25 USC - Highways
24 USC- Hospitals
25 USC - [ndimns
26 USC - toternal
Revenue Code

27 USC-
1atoxicating Liquors
28 USC - Jodiciary
29 USC - Labor

30 USC - Miveral

http://1aw.onecle com/california/public-contract/4106 html 3/24/2014
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Third Bidder ™ *
STATE OF CALIFORNIA » DEPARTMENT OF E l er

CERTIFIED DVBE SUMMARY
DES-OE-0102.5 (REV /2008)

|

pistricr-counreaoore Qe - Kcr N q‘a
conmacTho: Olo~ OGP I50Y
roracen: |, e ®, 796.00
ai0 oPEnmG DATE: __fA b [ i
sooerenane (N acthw e s+ Pegl;:-q’
DVBE PRIME CONTRACTOR CERTIFICAYION *

Bld Rem Descyiption of Work to Be For Caltrans . DWBE $ Amounk

Number Subconiracted to DVBE or Only (Name, Telophone

Materisls t0 Be Supplied by No., and
DVBE * Certification No.)
We tis ‘&'oapi
| S Creene ¥
e eep Screenings 810 510 -015¢| 31,300.00

Lert#00003332

|

Tfiﬁmu Cm“\’ro\ Sam bromO Q8 540.00
' NG,
4 Mess e QYnS /\/\Zmom—b‘m 5400.00
e
ﬁxw 152740 -
Names of irst fier DVBE subcontraciors and their items of work listed muet M%D,-@'
be consiglent with the names and items of work in the Subcontractor List Toial Claimed
(Pub Cont Code § 4100 et seq..) submitied with the bid. Participation . %
identify second and lower tier subcortractors on this form. —g-p—
1. DVEE privoe conrmetons must snier thalr DVEE asfarence mumber or thair DEA netre as Beted with - '
mwdwwmﬁmm“wmmmm )
Mn-dm-ﬂmtmhhmw,
zlm:tmhnhmewupﬁdwnnVﬁ.Mhudpn,mwh of Bkider
plarmed locasion of work 19 be peormad, of ke 1o be patormed or supplied by DVBE
5) Jul —~ Y336
Submit to; 1 ‘staphons. Number
MSC 43 le
OFFICE ENGINEER o r-
DEPARTMENT OF TRANSPORTATION Cortact Parman (Aype o P
1727 30TH STREET

SACRAMENTO, CA 85816-7005

For ndividuale with sansory dissbiities, this docismnrs iy wvallabin i semsls formnets, For informmion, cull {818) 854-8410, YTY 741, arwiile ©

ADA Notice o oo Fame Marmgemant, 1120 N Staal, ME-40, Sucremens, CA 95812,



LTV PR

STATE OF CALIFORNIA
DEPARTMENT OF TRANSPORTATION
BID ROOK
Contract No.: 06-0P7504 project ID: 0612000250
pidder: VC0000015345 - Northwest Paving

SUBCONTRACTOR LIST

The bidder must 4dentify each subcontractor performing work in an amount in
excess of 1/2 of 1 pexcent of the toral bid or $10,000, whichever is greater
(pub Cont Code 4 4100 et seg.}. Complete pusiness name, location, and
description of gubcontracted work and pubmit with the bid. Complete bid item
pusbers and percentage of bid item subcontracted and pubmit with the bid, or
fax to (916)227-6202 withino 24 hours after the bid opening. Failure to provide
complete information in all areas within the time specified will result in a
nonresponsive bid.

1ist this sub? Yes

XY Business Nie: Cad . ScripeTac’
City:Colton State:CA
Description of Subcontracted Work:

striping, Markings, markers, rRemoval

Bid Item Numbers: '

1

percentages of Bid item Subcontracted:

!ﬁ'&fﬂ&tem- Numbers: -

a3
ZPercenca.ges of Bid item Subcontracted:

5
i
7-8

percentages of Bid irtem Subcontracted:

100

Bid Item Numbers :

14-18

parcentages of Bid item subcontracted:

100
pid Item Numbers:

Percentages of Bid item gubcontracted:

Towh  Porceumee

List this sub? Yes
2) Pusiness Nawme:Sawbrano Traffic Control Inc. a0 qo
City:Wilton State:Ch
Description of Subcontracted Work: "‘rk,:rlghl# 3
rraffic Control, Message Signs
| ag, SYo 00

e
Percentages: of Bid-itew Subcomtriched’
s '

Item Numwbers:

(,g‘,‘;wé To OVBE A+

4

Percentages of Bid item Subcontracted:
Sa . e RedbucEn By dat syo.00

Bid Item Numbers:

pow Duss 3.0 %



Kece ivea WMdr L4 LU 1H Ud. (DM

DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES

OFFICE ENGINEER, MS 43

1727 30% STREET

P. 0. BOX 168041

SACRAMENTO, CA, 95836-8041

PHONE (916) 227-6299

FAX (916) 227-6282

www.dot.cagovihg/csc/oc
March 21, 2014 Facsimile: (925) 427-1216
SIB Mike Tanw
_ | B Mhice 06-0P7504
Windsor Fuel Comapany : 06-Ker-46-37.5/49.0
1150 Willow Pass Road B.O. 2/26/2014
Pittsburg, CA 94533
Notice of Award Rescission

Dear Mr. Heller,

Bids were opened on February 26, 2014 for polymer modified asphalt chip seal in Kem
County in and near Wasco from 0.7 mile east of Cotcoran Road to Magnolia Avenue.

This project was awarded to your company on March 18, 2014. Subsequent to the award, the
Department determined that the third bidder, Nortiwest Paving, is eligible for the Small
Business Preference with a corparison amount of $1,118,796.00, which mukes them low
bidder on this project. Therefore, the Department has rescinded the award to Windsor Fuel

Company. :

1f you have amy questions, please contact Mulissa Smith, Contract Awards Branch Chief, at
(916) 227-6228.

;558N ¢ MeMILLAN
Deputy Division Chief
Office Engincer
Division of Engineering Services

Attachment

" *Caloans improves mobiitty ocross Califormia”
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1150 Willow Pass Road
Pittsburg, CA 94565 Windsor Fuel Company
Phone: (925) 427-5266 Fax: (925) 427-1216

Contractor's License ¥984141-A

WFC

To: Callrans Fromz Marc Armsirong

Attention: Office Engineer

Fat: 916-227-6282 Pages: 10
Phone: 916-324-6985 Date: 3/24/2014
Rez Coritract No. 06-0F7504 Northwest
Paving Company Protest
X Urgont X For Review ¥ Piease Comiment X Please Reply O Pieass Recycle
& Comments:

Please see attached our Formal Protest to Contract No. 06-0P7504, 06-
Ker-46-37.5/49.0 as required. Please let me know if you need any
further information. Please confirm receipt. Hard copy will be sent via
Certified mail.

Thanks,

Marc




BTATE OF CALIFORNIA»

WMWQF g 't'.:..f-“" u. 2

g U3-~03-144A69:57 RCYD

H

Description ofWeorktoBe | For Cattrans

DVBE*

Bid ftem
Nuniber:

$Amount

2 | Suigep 'St;r-'cen;tz_fs

[Treflie Confeol

ENC.

() 68 7-L4712

ert?li59740

2B 540.00

5400 .00

Namas of first tier DVBE suboo

' be consistent with the names and fems of work in the Subcontractor List

{Pub Cont Code § 4100 et saq,)-submitied with the bid.
Identify second and lower tier subconiractors on this form.

1. DVIBE prifive coniraciory must snlar sheir DAVBE raference umber o their DEA neme-as Esled with
Departmert of Genarsd Burvioss {OVBE: plime conieaciors are crediled with 100 percent DVBE
peiticipsition and need not compisle the sbove tebis).

2 W-300%of an lenw is not patiormed or-suppiied by the DVEEs, describe the wtact part, induding the
Wwamnumammummwwm

Suibmit 1o
MSG 43
OFFICE ENGINEER'
DEPARTMENT OF TRANGPORTATION
1727 30TH STREET
SACRAMENTO, CA 95818-70056

“Total Claimed
Participation

s L5240
Bl %

e 1 ———— i R

AV,
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DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES

OFFICE ENGINEER, MS 43

1727 30 STREET

P. Q. BOX 16804]

SACRAMENTO, CA 95816-3041 Sertous drought.
PHONE (916) 2276299 Help save waier!

FAX (916)227-5282
wrvw dot.cagovihalescior
TTY 71t
www.dot.cagov

April 11,2014 Facsimile: (925) 427-1216
Mike Fain, Operations Manager 06-0P7504

Windsor Fuel Company 06-K.er-46-37.5/49.0

1150 Willow Pass Road B.O. 02/26/2014

Pittsburg, CA 94533

Dear Mr. Fain:

The Department of Transportation (Caltrans) received the attached letier dated March 24, 2014, from
Windsor Fuel Co. (WFC), prowesting the bid submitted by Northwest Paving Company (Northwest ).
The protest alleges that Northwest listed Cal Stripe, Inc. {Cal Stripe) and Sambrane Traffic Control
(Sambranc) to perform work described as traffic control and is prohibited from utilizing ejther
company and must self perform the work, The protest further alleges that Northwest listed Sambrano
Traffic Control on its Certified Disabled Veteran Business Enterprise (DVBE) Commitment form
and sinee it must self perform the work, cannot claim that portion of work towards the DVBE goal
and consequently will not meet the stated goal of 5 percent. WFC requests that Calhirans find
Northwest’s bid nonresponsive and must be rejected.

Caltratis conducted & revigw of the bid documents, and found that Northwest Jisted both Cal Stripe
and Sambrano to perform traffic control; the combined percentage of the work to be performed does
not exceed 100%. Therefore, Northwest is entitied 1o list Sambrano on its DVBE Commitment form.

Fugthermore, the Office of Busingss and Evonemic Opportunity Contract Evaluation Branch has
reviewed the Certified DVBE Summary form submitted by Northwest ard found that Northwest met
the DVBE goal for this contract.

Caltrans finds WFC's protest does not have merit and will proceed to awsrd the contract to the
lowest responsible bidder, provided that all requirements have been met.

I you have any questions, please contact Mulissa Smith, Contract Avwards Branch Manager, at (316)
2276223,

Sincerely,

JOHN C. MeMILLAN

Deputy Division Chief

Office Engineer

Division of Engineering Services

Attachment

Caltrans improves mobiltiy across Catiformia”
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