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BAY CITIES PAVING & GRADING INC.

Bus: 1450 Civic Court, Bidg. B Sulte #400, Gonoord, CA 94520
(925) 687-6666
Fax (925) 687-2122

Mall; Post Office Box 6227, Concord, CA 84524-6227

June 11,2014
’ FAXED

- Department of Transportation, MS 43

Attn: John McMillan, Deputy Division Chief
1727.30™ Street

Secramento, CA 95816

Project: Contract 04-235844
Bid Opening: May 13, 2014, 2:00 p.m.
Re: Protest of Ghilotti Construction Compeny, Inc.

Dear Mr, McMillan,

Bay Cities submitted the second-lowest bid on the Project. Ghilotti Construction Company, Inc.
(*GCC”) submitted the apparent low bid on the Project. Bay Cities hereby protests GCC
- Construction’s (“GCC”) bid as nontesponsive for the late submittal of the 24-Hour Subcontractor
List and for expanding the work it had listed Chrisp Company to perform. The bid of GCC must
- be deemed nonresponsive and the contract should be awarded to Bay Cities as the lowest-
* responsible bidder. : :

C Failed i ubcontrac tion Within 2 id Openj

The Special Provisions provide that Caltrans will receive bids ygtil 2:00 pm. Inthe ordinary use
“until” means “before” or “up to.” “Until" has been judicially defined as up to a certain time, or
place or event. It is a term of limitation and means during the whole time before some set time.
Nelda English v. City of Long Beach (1952) 114 Cal. App.2d 313 at 320. Bidders may submit
their bids as close to 2:00 p.m. as they choose so long as they submit their bids before 2:00 p.m.
Bidders have to submit their bids prior to 2:00 p.m, because Caltrans has designated 2:00 p.m. as
the Bid Opening Time.

Pursuant to Public Contract Code § 10140, Caltrans is required to advertise for bids to comply
with California’s competitive bidding requirements. Per Public Contract § 10141, the
Department must issue a notice “stating the time and place for the receiving and opening of
sealed bids™ and describing in general terms the work to be done. Caltrans’ Division of
Procurement and Contracts provides information to bidders via BidSyne’s website. When
- Caltrans first advertised for Contract 04-235844, Caltrans notified bidders through BidSyne that

the Bid Opening was scheduled on April 15, 2014 at 2:00 p.m. [the bid opening date was later
changed via Addendum to May 13, 2014]. The schedule of bid opening of 2:00 p.m. is Caltrans
standard time for bid opening and is spelled-out in Caltrans publication “Caltrans Connect: A

- Quick Reference Information Guide for Contractors” which states that bid openings in

o e of l."ml.ﬂMmmmmmmmwmcdonm!ﬁmammﬁﬂmmmﬂlwvﬂmﬂmmﬂul%whﬁmww
:h':hlmb;m:zdmMMIIMMmenMMIm.hm!qdoupumrlyEm;t:qudbmdbyﬂnd-uwmummMW ,
11249, te amendad, the Vietnam Era Vetrans Feadfuetment Assistance Act of 1074, s amanded, 368 wo 2012 and sactien 503 of tha Rehablitation Act of 1573, a8 Amendad, aad Bk Implementing
reguistions mxd which by this clause are Incorporatad heeein.*
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Sacramento are held in the “1st floor conference room at 2 PM on Tuesdays and Wednesdays.”

Through the listing of the bid openings at 2:00 p.m., Caltrans has complied with the requirements
of Public Contract Code § 10141.

In 1999, the Legislature amended Public Contract Code § 4104 to allow public entities to accept
subcontractor information (other than a subcontractor’s name and address) up to 24 hours after
the deadline established by the entity. Caltrans Subcontractor List provides that bidders are
required to fax the required information “within 24 howts of the bid opening.” Since Caltrans
advertisements set the Bid Opening at 2:00 p.m on May 13, 2014., bidders would have exactly 24
hours from that moment when the time changed from 1:59 p.m. to 2:00 p.m. to submit their
subcontractor information. Twenty-Four Hours is not an ambiguous amount of time: it is exactly
86,400 seconds (twenty-four hours x 60 minutes per hour x 60 seconds a minute). The
Specifications provide that the all subcontractor information had to be received by Caltrans
within the 86,400 seconds from the bid opening which started exactly at 2:00 p.m. on May 13,
2014,

GCC’s bid is nonresponsive because GCC fhiled to submit the information for Columns 2 and 3
within the time allowed by the specifications and Public Contract Code § 4104. The Bid
Documents roveal that GCC faxed a 22-page Subcontractor Listing form to Caltrans on May 14,
2014 (Attachment A). Caltrans’s fax header shows that Caltrans received the first page of the
submittal at 1:57 p.m while Caltrans received Page 20 at 2:00 pm.. Tf Caltrans had received the
last very bit of subcontractor information from GCC on the last of the 86,400 seconds allowed to
submit information, then GCC's bid may have been responsive. But it is clear that even if
Caltrans received the top of page 20 within the 86,400 second allowed, Caltrans received the
bottom portion of Page 20 after the time for submittals had expired, It is more likely that time
had expired during the printing of Page 19,

When GCC submitted its Page 20 listing the information for Gerdau General Contractors, the
time for submitting its subcontractor information had already expired. GCC then proceeded to
fax over information regarding Cleveland Wrecking on Page 21 and then Stoney Masonry on
Page 22 of its submittal. The information contained on Page 20 was late and the information
contained on Pages 21 and 22 was even later. Caltrans fax header does not show the passage of
seconds but since Page 20 is marked as “May 14, 2014 2:00 pan” at least 86,400 seconds had
passed from the bid opening at 2:00 p.m. on May 13, 2014 when the top of this page was printed,
Caltrans received Pages 21 and 22 beyond the 86,400 seconds allowed by Public Contract Code
§4104 for this submittal unless these two pages and Page 20 took absolutely zero time to be
received by Caltrans. The 24-Hour requitement is a statutory requirement of limitation and does
niot allow Caltrans to accept documents even seconds beyond its expiration. GCC is solely
responsible for waiting till the last second to attempt to submit their documents.

Although GCC provided some subcontractor information to Calirans prior to 2:00 p.n., Caltrans
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records show that Caltrans received GCC’s records beyond the 24 hours (86,400 seconds)

allowed by Public Contract Code § 4104. The Bid Form provides that a bidder’s failure to
provide complete information within the time specified will result in a nonresponsive bid,

On bid day, GCC submitted the attached Subcontractor List (Attachment B) in which GCC had
completed Columns 1 and 4. Within 24 hours of bid time, GCC submitted the attached list (“24-
Hour List”) completing Columns 2 and 3 (Attachment C), On the Subcontractor List, GCC listed
Chrisp Company (“Chrisp™) for “Striping and Marking.” On its 24-Hour Listing, GCC listed
Chrisp for striping and marking Items of work but also added the following Items:

Item No. 50 REMOVE PAVEMENT MARKER

Item No. 320 PAVEMENT MARKER (NON-REFLECTIVE)

Item No. 321 PAVEMENT MARKER (RETROREFLECTIVE)
GCC’s addition of Pavement Marker work to Chrisp’s listed work expanded the scope of work
which GCC had listed Chrisp to perform on the Subcontractor List.

Caltrans Standard Specifications Section 84 covers the work of Traffic Stripes and Pavement
Marking whereas Section 85 covers the work of Pavement Markers. As recognized by Caltrans,
the work of Striping and Markings is clearly separate and different than the work required for
Traffic Markers. Striping and Marking is sprayed in coats while markers are installed using
adhesives. The Project's Pavement Delincation Quantities (Sheet PDQ-1, Attachment D) show
the quantities for differing items of work: Pavement Marker, Thermoplastic Traffic Stripe,
Pavement Marking and Delineators. Caltrans does not pay for Pavement Markers as either
Striping or Marking work because Pavement Markers are a separate item of work.

On Contract No. 02-2E5104, Metcer submitted a bid and listed a subcontractor to perform
Striping and Mobilization but added Pavement Markers to the 24-Hour Listing. Caltrans
determined that Mercer-Fraser’s bid was nonresponsive due to this addition of work. On October
8,2012, Mercer-Fraser protested Caltrans’ determination and argued that striping companies
such as Chrisp Co., Central Striping, and other striping subcontractors all included pavement
markers in their quotes and the work should be considered as “Striping” work. In a letter dated
November 29, 2012, Caltrans wrote that it had reviewed Mercer Fraser’s protest (that the
description of “striping” includes pavement markers) and that Caltrans upheld its prior decision
of October 4, 2012 which rejected Mercer Fraser’s bid (Attachment E). For the same reasons
that Caltrans determined that Mercer-Fraser’s bid was nonresponsive for Contract 02-2E5104,
Caltrans must also find GCC’s bid as nonresponsive for this Contract.

clusion

Every month, Caltrans steff rejects bids that are minutes or even seconds late. Although setting



06/11/2014 15353 FAD P.005/014

John McMillan
June 11, 2014

Page 4

deadlines sometimes seems harsh, the Legislature enacted statutes for public entities to ensure
fair and competitive bidding procedures. For Contract 07-2768U4, the low bidder (Marina
Landscape) argued that Caltrans was applying its standards too strietly. In reply, John McMillan
wrote:
"As you are aware, Caltrans receives many bids in response to their highway construction
needs. It is the sole responsibility of the bidder to provide accurate and responsive bids.
A change or providing a bidder with an opportunity to submits its documentation outside
of the submittal deadline circumvents the competitive bidding process and provides an
unfair advantage, as well as & material benefit to Marina.”
Here, GCC submitted its subcontractor information beyond the 24 hours allowed by Public
Contract Code § 4104. Twenty-Four Hours does not mean 24 hours and ten minutes or even
twenty-four hours and ten seconds.

Secondly, GCC expanded the scope of work for Chrisp Co by listing Chrisp for pavement
markers on its 24-Hour Listing when it had only listed Chrisp for striping and markings on bid
day. In the same exact situation, Caltrans had determined that Mercer Fraser’s bid was non-
responsive. If Caltrans applics its standards uniformly, it must also find GCC’s bid as non-

responsive,
Sincerely,

ME

Matlo ueros
Vice-President

cc: File
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Plahmeat A, 1 of S poges

246 Ghilotti Avenue, Santa Rosa, CA 95407
Ph: (707) 585-1221  Fax: (707) 585-1601
WWW.GHILOTTLCOM

.

#FAX OCOVER SHEET**

To: Department of Transportation  From: Thomas Smith

Company: Department of Transportation Pages=4(Including Cover)

FAX #:  (916)227 - 6282 Date:  5/14/2014
Re: Contract No. 04-235844 ce:

As required, following is the completed Subcontractor Listing form for
project no. 04-235844 including percentages of sach bid itemn
subcontracted.

Please contact me if you need further information.

P SWM
{r W

Thomas Smith

Estimating Maneger

Ghilotd Construction Company, Inc.
(7Q7) 585 « 1221

This message Is intended for the use of the individual or enilty to which it i addressed and may contain information
that Is priviiegad, confidential and axemgpt from disclosuina Lnder applicabie law. If you are not the intended reciplent,
you are hereby rolified thal any use, disaemination, distdbulion, or copying of this cornmunkcslion s stdclly
protibiled. ¥f you have recatved this communication In envor, please nolify us immedistely by ielephone, and retum
this original messege 1o ve ol the abave agdreas vis e LS, Postal Sarvice.
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c2

STATE OF CALIFORNIA - DEPARTMENT OF TRANBPORTATION
SUBCONTRACTOR LIST it
DES-OE-0102 (REV 42011} Bldder Name: Ghiloui Construction Company, Ine.

The bidder musi Idenilly each subconiraclor performing work in an amounl in #xcess of 1/2 of § perceni of Ihe (ola| bid or
$10,000, whichever Is grealer (Pub Conl Coda § 4100 a{ snq.), Complela columng 1 and & aro submil with the bid,
Complele cofumns 2 and 3 nd submil with the bid or [ax |o {218) 227-6252 within 24 hours afler (he bld opening. Fafiure
lo provide complele Informafion in columns 1 Ihrough 4 within The Uma specifisd will resull In @ nonresponsive bid,

Golumn 1: Business Golumn2: Bid  Cojumn 3z Fercantago Column 4: Descrplian of
Wama and Leention ftam Nas, of Bid flem Sulwaniracisd  Subconimeied Yo

KIE-CON, INC. 195 100% { FURNISH AND ERECT PRECAST

ANTIOCH, CA ::‘; :3g:’: PRESTRESSED CONCRETE GIRDERS
196 100%

AGA Matjce F¥ Idvkkils vl wmsary oy ! b5 ovalichiv n llonisl tussl. For Tedoountion st (18) 8444018 v TEO (914) B34.300) @
waile Rooermz nnd Fomna banajement, 'uzn W Simal, M5-59, Sacmmenip, CA 95814,

Conlract No, 04-238844
a
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05/14/2014  14:01 GhilloTErCONET

P.020/022

Ofachmnt A . 3 of S feges
cs

STATE OF CALIFORKIA - DEPARTMENT OF TRANSPORTATION
fﬁuacuygﬁﬁs LsT Bidder Name: Qhilotti Constriciion Company, Inc.

The bidder mus! idenfily esoh subroniractor periorming work In 3n emoun In excess of 1/2 of 1 percan! of the tots{ bid pr
$10,000, whichever is preater {Pub Conl Codu § 4100 el sag,), Complale columns 1 and 4 end submil with she bid,
Complete cotumns 2 and 3 and submil with (ha bid or fax lo (816) 227-8262 wilhin 24 heurs aller (ha bid opering. Fallure
lo provide compiaie informalion in calumne 1 fhmugh 4 within the lime specifled will resull in & nonresponsive bid,

Sann 12 St Column 2B Cojumn 3: Fersniasga  Calumn 4: Dessiplien of
Name and Lecalian Jtem-Noc. of 8id llwm Subconlwciey  Buboonimeied Wark
GERDAT GENERAL 185 24% BAR REINFORCING STEEL
CONTRACTORS 136 5%
FAIRFIRLD, CA 187 3%
200 100%
201 100%
203 100%
203 100%
204 100%
05 100%
2% 3%
91 0%
kil 0%
305 41%
06 W%

e ———— e erererer———
T et e ——— TR e
Por edivicunis wih mveosy et oy, Usls dazonsnl fn aveERdY 9 otiimoke kanphe  Fu fontilton all (W) §54-8410 w TRO ((10) 804-7809 o

ADA Nolice il Racords ond Fomve Maragamand, 1120 K Slwat, 15.09, Sacements, CA P50%¢ J

Contract No, (4-235B44
21
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C ey 14 2014 02: 000w Q
05/14/2014  14:01 GhAORTCORSITUCtion ;’ 1 P.021/022
(]
A‘H'GC.W'M"' '4-' 9 of $ 'M"

D2

STATE OF GALIFORNIA » DEPARTMENT OF TRANSPOATATION
SUBCONTRACTOR LIST . 3
DES-OB-0102.2 (REV 32011) Blddor Neme; Chilott! Construction Company, Inc

The hidder musi ideniify 2ach subconlracior padorming work i an amoun! kn excess of 1/2 af 1 parcent of the lot¥i &ld or
10,000, whichavar is grsaler (Pub Cont Gode § 4100 el saq,). Complale columns 1 end 4 and submil with the tid,
Complele columns 2 and 3 and submit with Ihe bid or fox (o (516) 227-6282 within 24 hours aller [he bid opaning. Faliure
\o provide complele informalion In eolumns 1 ihrough 4 wilhin the lime spesified wil resull In 2 nonresponsive bid.

e ——

Oofumn 1: Busipess Column2:Bid  Column 3: Pasoalage Column 4: Dascriplion of
Name snd Lacallon ltam Hos. of 81d Hom Subconitacies  Buboonimcted Work
BRIDGE REMOVAL
CLEVELAND WRECKING L) R
SAN LORENZO, CA

—_—

ADA Notlga Fi¥ Vsfivisuinty silh wihsiry wauliinies, dfs uocemars b svalialti b uemoa fomimte For (nkoma dan eeh a10) 8840910 o TOD (§10) @540980 or
Ancarda and Forma Managemant, 1120 N Sinsl, 1508, Sacraiivnn, CA D814

Contract No, 04-235844
21
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STATE OF CAUFORNIA  DEPARTMENT OF TRANSRORTATION
SUBCONTRACTOR LIST i ;
stphirsnddngs Bltlder Name; Chilotti Constructen Company, lnc.

The bldder must Identily each subgoniractar pasforming work in an amount in excess of 1/2 of 1 perceni of the flai bid ar
$10,000, whichaver (s greater (Pyub Conl Code § 4100 2l seg.), Complela calumns 1 énd 4 erd submil wiih the bid.
Complele columna 2 and 3 and submit wiih the bid or (ax lo {916) 227-52682 wilhin 24 hours aller the bid opening. Faiure
te pravide complele Information In columns 1 thrugh £ within tha Uma specified will resull in @ nofyesponsive kid,

Column 2: Bid  Column 3: Percenlage Column 4: Doeeription of

Column 7. Business

Neme and Locallon fImm NDR. af Bk Hlam Bubconimelad Subconirmsied Work
STONEY MASONRY 278 100% STONE VENEER
MADERA, CA

—
—_—=

ADA Notlea For {polvitants wish samsivy dioubiiion, s o T t atflapde lonaks Py RYemsolun seld [014] £54.8410 v TOO [010) 8643060 o
il Aoords vt Forms Managostont, 112 & Skugs, M3-8%, Brommenta, GA 54,

Coniract No. 04-235844
21 E
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STATE OF CALIFORNIA » DEPARTMENT OF TRANSPORTATION
SUBCONTRACTOR LIST i :
SO SR St Bldder Name; Ghiloti Construction Company, Ine.

————

Tha bidder must identify sach subconlrciar perfarming work in an amount in excess of 1/2 of 7 percent af Ihe tolal bid or
$10,000, whichever is greatar (Pub Coni Cotle § 4100 al sag.). Complele columing 1 and 4 and submit with the bid.
Gomplele columng 2 and 3 and submit with the bid or fex (o (916) 227-6282 wilhin 24 hours aller the bid opening. Failure
lo provide complete information in columns 1 theaugh 4 wilhin (ha fime spacliied will regult in @ nonresponsive bid,

Column 1: Business Column 2: Bld  Colutmn 3: Petcantogs Column 4: Description of
Namsa and Lozstlon llem Nos. of Bld llam Subsonirecisd _ Subconiracied Work

STRIPING AND MARKING

C\(\cl*sp Cmoom.u\
Wosdland, CA

e e e R A 2
B b e T P ——— — e

ADA Notlce Por (odivithuils wilh snvemory Wiaalibes, Uity ducunion! In vadelds o giameie fgemata. Far ludonnatian coil (918) 824-8410 o TOQ (¥10) 004-0200 o
wilte Rowwda and Fomw Managamant, $120 N Slaul, MS-30, Sacreaieniy, CA 91814,

Contract No. 04-235044
il
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Nay 14 2014 01:58pm

Received
05/14/2014 14:00 Ghillottl Construction (FAX)707 585 16801 P.011/022

CHRISF COMPANY 3 100%
WOODLAND, CA a6 100%

 Thoement " ox
Marker s " i

A_Ha‘_hmm—l- L

Al0

STATE OF CALIFCANIA - DEPARTMENT OF TRANSPORTATION

BUBCONTRACTOR LIST . tion Co ,
o bicor it Biddar Name: Ghilotti Construction Company, Ing.

The biddac must idertlly each subsonlracior perlarming wark In an emount In axcass of 1/2 of 1 parceni of the Iotal bid or
10,000, whichaver is gramler (Fub Cont Coda § 4100 e saq,), Complste columns 1 and 4 and submit wih the bld,
Gomplals columna 2 and 3 and aubmil with the bld or fax (o (318) 227-8282 wilhin 24 haura aher the bid opening, Faflura
o provide complele infiermation In columng 1 ihreugh & within iha lime specied will resull in 3 nonrespansive bid,

Culumn 1: Busineas Golwmn2:8ld  Cofumn 3: Parcantyge Column 4: Descriplion of
Nt sied Lscmion Jsm Now, of Hig Nam Subeontmewd __ Suboortracied Work

STRIPING AND MARKING

47 100%
98 100%
49 100%

> 100%
308 100%
309 100%

3z 100%

33 100%
3le 100%
37 100%

318 100%

SN | 100%
R % 100%
100%

= RSN = =
For incloldnii whit sartsory distldius, Ule ity n fomwols, Mo injcsmclion oot (9183 BB4-8416 wr TOD [910) ALIEMI &
ADA Notica | o, pacesie and Sonss MANSOINSY, 120N RN, M3<39, Sncrineris, O BO61E,

Contract No, 04-235844
21
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2T ATE OF CALIFORNIA-—BUSINESS, TRANSPORTATION AND HOUSING AGEN

DEPARTMENT OF TRANSPORTATION
DIVISION OF ENGINEERING SERVICES

OFFICE ENGINEER, MS 43
1727 30" STREET

P. 0. BOX 168041 Flex your power!
SACRAMENTO, CA 95816-8041 AH’ ac l/\ st 33 chtrqu;i‘::::f!

PHONE (916) 227-6280
FAX (916) 227-6282
TTY 711

November 29, 2012 Facsimile: (707) 443-0277

Justin Zabel, President 02-2E5104
Mercer-Fraser Company 02-Sha-299-4.3/5.5
P. O. Box 1006 'B.O. 9/25/12
Eurkea, CA 95502

Dear Mr. Zabel:

The Department of Transportation (Caltrans) received the attached letter dated

October 8, 2012 from Mercer-Fraser Company (Mercer-Fraser) protesting being found
nonresponsive. The protest states striping” includes pavement markers, that
Mercer-Fraser completed the Subcontractor List form correctly, and that Apply-A-Line's

work did not have to be listed at all as it fell beneath half on one percent of the bid total.
Mercer-Fraser requests Caltrans reverses its nonresponsive finding.

Caltrans has reviewed the protest and upholds its decision dated October 4, 2012.

" Based on the above, Caltrans finds Mercer-Fraser's protest Jacks merit and will award the
contract to the lowest responsive bidder.

If you have any questions, please contact Dave Neumann, Contract Awards Senior, at
(916) 227-6285.

Sincerely,

/0 “McMILLAN
Deputy Division Chief
Office Engineer
Division of Engineering Services

Attachment

Cultrans improves mobllity across California”™
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RANSMITTAL
]
to: John McMillan/ Deputy Division Chief, Caltrans
fax #: (916) 227-6282
re: CDOT Contract 04-235844, Protest of Ghilotti Construction Bid
date: June 11, 2014

pages: 14, including cover sheet.

# ITY N

THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY ADDRESSED AND MAY CONTAIN
INFORMATION THAT IS PRIVILEGED, CONFIDENTIAL, AND EXEMPT FROM DISCLOSURE UNDER APPLICABLE
LAW. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT
RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED
THAT ANY DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS MESSAGE 1S STRICTLY PROHIBITED, IF
YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE,
AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE U.8, POSTAL SERVICE.
THANK YOU.

From the desk of...

Marlo Manqueros
Vica-Prasident

Bay Cities Paving & Grading, Inc.
P.O. Box 6227

Concord, CA 94524.6227

(925) 4466001
Fax: (925) 687-2122
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