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VIA FACSIMILE (916) 227-6282 AND U.S. MAIL

December 5, 2014

John C. McMillan

Deputy Division Chief

Division of Engineering Services

State of California, Department of Transportation
P.O. Box 168041, MS-43

Sacramento, CA 95816-8041

Re:  Contract No. 03-4F3404
03-Pla,Nev-80-69.3/69.8,0.00/R2.3
Bids Opened: 10/15/14
Response to Letter Dated 11/21/14

Dear Mr. McMillan:

My office represents A. Teichert & Son, Inc. dba Teichert Construction (“Teichert”). Please
consider this letter a protest of Caltrans’ determination that Teichert’s bid on Contract No, 03-
4F3404 is nonresponsive. Caltrans erroneously claims that Teichert’s bid is nonresponsive
because the DBE form is allegedly inconsistent with the Subcontractor List form as it relates to
ABSL Construction (“ABSL”). Contrary to Caltrans’ claim, Teichert was not required to list
ABSL on the Subcontractor List form because ABSL will not be acting as a subcontractor on the
project. Rather, ABSL will be renting operated equipment to Teichert at a daily rate.

A leading treatise on California Construction law describes, in relevant part, the current state of
the law with respect to lessors of operated equipment:

One who merely rents construction equipment to others need not have a contractor’s
license. This exemption is not expressly provided for by statute but arises from case law
interpreting Bus & P € §§7026 (definition of “contractor”) and 7028 (unlawful to operate
without a contractor’s license). A lessor of equipment is not required to be licensed when
the work performed is under the direct supervision and control of another and there is no
agreement to achieve any particular result. See, Andrew v. Conner (1951) 101 CA2d 621
(plaintiff provided equipment and operator at hourly rate for clearing and grading). As
long as the work is dircctly supervised by another, an equipment lessor is not required to
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have a license even though it is self-described as a subcontractor and listed in the
telephone book as a “contractor.” Rodoni v. Harbor Eng’rs (1961) 191 CA2d 560 (rental
and operation of earth-moving equipment at hourly rate; plaintiff made profit over cost of
maintaining equipment and paying employees).

California Construction Contracts, Defects, and Litigation (Cal CEB, updated November 2013)
§1.27

Thus, California courts have long recognized that “a person or company in the business of
supplying equipment or hiring out laborers to be supervised by others does not act in the capacity
of a contractor. . .” Contractors Labor Pool, Inc. v. Westway Contractors, Inc. (1997) 53
Cal.App.4th 152, 166. In that case, Contractors Labor Pool, Inc. was in the business of
supplying temporary workers to licensed construction contractors. Although employed by the
temporary agency, the workers would be supervised and controlled by the contractor. Therefore,
Contractors Labor Pool, Inc. was not required to have a contractor’s license.

The central factor in the published cases is the degree of supervision that will be exhibited by a
general contractor over the purported subcontractor. For example, in Dahl-Beck Electric Co. v.
Rogge (1969) 275 Cal.App.2d 893, the court upheld the jury’s finding that the defendant
backhoe operator was not a subcontractor. Again, the main focus of the Court’s analysis was the
degree of control the contractor had over the backhoe operation. The evidence showed that the
contractor directed the equipment operator “where to dig, when to come to work and what degree
of care was required.” Id. at 901.

ABSL Will Not Be a Subcontractor on the Project

With respect to Contract No. 03-4F3404, Teichert describes on the DBE form that ABSL will be
providing “Cold Plane Machine Rental.” (Attachment 1). The ABSL rate quote submitted with
Teichert’s DBE form demonstrates that ABSL has proposed to rent its operated equipment for a
daily rate (Attachment 2). ABSL listed two types of grinders for rent leaving it up to Teichert to
choose the appropriate one for the project. ABSL is not providing a superintendent and all
supervision and direction will come from Teichert. For example, Section 16 of the quote places
all the responsibility of locating utilities on Teichert.

16) All utilities within mill grade arc to be located and marked by customer. It is the
sole responsibility of the lessee or renter (customer) to follow the requirements of the
regional notification center law pursuant to Article 2 (Commencing with Section 4216) of
Chapter 3.1 of division 5 of Title 1 of the California Government Code. Customer
assumes sole responsibility for and all subsequent liabilities coincident with following the
requirements of the regional notification center law. Furthermore, customer agrees to be
responsible for all damage to both utilities themselves and to our company’s equipment
by reason of ABSL equipment encountering unmarked utilities.
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If ABSL was acting as a subcontractor, it would be responsible for locating utilities, as well as
complying with the plans and specifications. In contrast, the rental agreement places no
responsibility on ABSL, other than providing a piece of operated equipment at a daily rate.
Therefore, regardless of whether ABSL has a contractor’s license, it will not be performing
subcontract work on the project and was not required to be listed.

Caltrans’ Prior Decisions Support Teichert’s Protest

The conclusion that ABSL will not be acting as a subcontractor and is not required to be
identified on the Subcontract List is further supported by past decisions of Caltrans. On Contract
No. 06-0K6504, general contractor Jaxon Baker, Inc. (Baker) was the apparent low bidder on the
project. Granite Construction protested the award of the contract to Baker alleging, among other
things, that ABSL should have been listed as a subcontractor, On that point, Caltrans correctly
concluded that ABSL was not acting as a subcontractor and was not required to be listed.
(Attachment 3).

Caltrans determined that Baker made arrangements with ABSL to rent only the equipment and
operator, and that ABSL was “capable of supplying/renting the equipment (including the
operator) as part of its business practice.” Caltrans further states that the work “will be under the
full supervision and direction of Baker™ and ABSL’s role is “limited to supplying/renting the
required equipment (including operators). . .” Furthermore, the cquipment operator of ABSL's
equipment “will only receive direction from Baker” and no ABSL superintendents will be
present at the construction site.

This is precisely the same arrangement Teichert has with ABSL. ABSL has only quoted an
operated daily rate for the grinder, and Teichert will be supervising and directing the use of the
grinder. ABSL will not have a superintendent at the construction site.

Similarly, on Contract 04-235624, MCM Construction alleged that Flatiron West listed K&G
Concrete Pumping (K&G) on its DBE form but failed to list K&G as a subcontractor
(Attachment 4). Caltrans concluded that K&G was only listed for concrete pumping and was not
required to be identified on the Subcontractor List form. Like ABSL, K&G has a contractor’s
license (#957787), but the service it was providing to Flatiron West was not “subcontractor”
work and it was not required to be listed as a subcontractor.

In summary, Caltrans should be consistent with its determinations of subcontractor listing issues.
In the Baker and Flatiron matters, Caltrans correctly followed applicable California law and
concluded that subcontractor listings were not required. In the present case, Caltrans has
deviated from California law and issued a determination that is contrary to how it has ruled in the
past.
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For the reasons set forth above, Teichert requests that Caltrans rescind its determination that
Teichert’s bid on Contract No. 03-4F3404 was nonresponsive, and award the project to Teichert
as the lowest responsive and responsible bidder.

Thank you for your attention to these matters.

Very truly yours,

DOWNEY BRAND LLP /)
s /
gﬁt‘ . McElhemn
Attachment
cc: Eric Stannard, Teichert Construction (via e-mail)
SDM:mpd

1392065.1
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STATE OF CALIFORNIA DEPARTMENT OF TRANSPORTATION

Contract No.: 03-4F3404 Project ID: 0314000147

Bidder Name:A. Teichert & Son, Inc. dba Teichert ConBidder ID:VC0000013950
CALTRANS BIDDER - DBE - COMMITMENT

DES-OE-0102.10C (NEW 6/2012)

bad Item No.

Various

Item of work and description of services to be subcontracted or materials
to be provided.

Erosion control and underdrain supplies

FOR CALTRANS USE ONLY

Name of DBEs (Must be certified on the date bids are opened -
include Caltrans certification #, DBE address and phone number)
(Indicate 2nd and lower tier subcontractors)

Triumph Geo-Synthetics, Inc #9076

1235 N. Grove S8t, Anaheim, CA 92806

888-775~7545

Dollar amount DBE 34,279.72

Bid Item No.

31, 32 _

Item of work and description of services to be subcontracted or materials
to be provided.

Delineator Class 2 and Underdrain Marker

FOR CALTRANS USE ONLY

e of DBEs (Must be certified on the date bids are opened -
- <vlude Caltrane certification #, DBE address and phone number)
(Indicate 2nd and lower tier subcentractors)
Frank Medina General Engineering #14717
10096 Aharp Rd, Orcville, CA 95966
530-743-0744
Dollar amount DBE 6,975.00

Bid Item No.

16

Item of work and description of services to be subcontracted or materials
te be provided.

Ccld Plane Machine Rental

FOR CALTRANS USE ONLY

Name of DBEs (Must be certified on the date bids are opened -
include Caltrans certification #, DBE address and phone number)
(Indicate 2nd and lower tier subcontractors)

ABSL C

29393 Pacific St, Hayward, CA 94544

510-727-0900

Dollar amount DBE 16,300.00

Contract No. 03-4F3404 Page 11
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Facsimile: (831) 768-402]

May 15, 2009 -

M, David R. Geazisn, Vice President 06-0K6504

Granite Construction Catnpaxry 06-Fre, Kin-33,198,269-Vax

P. O. Box 50085 B.0.4-1.09

Watsonville, CA 95077

Dear Mr. Grazian:

The Depastmont issued a bid ragking chang= nouce Jetter deved April 14, 2009 in which W
hulﬁ,h@dqwdmmmhﬁemmmwmm).
(Granite) duicd Apeil 23, 2009, Apgil 28, 2009 and Moy 7, 2009 (sttached). In irs fetters,
wmummmmuqdmmmmh
failing w list companies porforming soboontracting wock in amovnes in excess of $11,902.80
(¥ of 1 pexcent of Baker's bid). According to Granite, Baker failod to list the following
companies on its "Subcontractor List” form:

1. D &B Equipwont and Supplies, lnc. (D & B) for Iiem 13 “Tack Coar” for $16,800.

Z :;SLCm&m (ABSL) for Iten § "Cold Planc Asphal: Concreze Pavement® for
200,

3. Asphalt Dike Construction, loc. (ADC) for iem 10 "Truported Material (shoulder
backing)" for $9,200,

mmwiwmawuwumpnn&uﬂm

L mmwmmn.mmmcwmmumm:m
operators for keemn Nos. 13, 8 and 10 respectively. The aforcmentioned. corapiocs are
capable of supplying/ reuting the equipmeant (including the operstor) as part of their
business practice.

2. The work undey Yieras Nos. 13, 2 and 10 will be under the full supervision zod
dircovon of Baker. D&B, ABSL and ADC roles are limited 1o supplying/ ronting the
mqnhdqﬁmﬁndudum)fwsﬁdimub. The equipment operswrs of
Dé&B, ABSL and ADC equipments will only receive digections from Boker No D&B,
ABSL or ADC superinicndents will be present at the consicoction st

=Calmens lmprovey moliisey acroxs Califomnia™ Z
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waﬂﬁl%bwmum.ﬂﬁﬂan
subcomteacngs. Mmhm‘i:mkﬁnmuwﬂmmbeqﬁmm
(including opersor). Baker o1 viclate seid Secuon €100 ct gog. and therefore, the
Dcmrduﬂzﬁnie‘sm .

A copy of this tener will be inoludad i the Resident Bnginoec’s Gk For cantract
adtmpistration. &m.wmunmum.mmem.mud
Teatoig ogqwpmnes! and operators for lers Nos. 13, 8 and 10 oa this comtrace.

The Department will awiad the contact 1o Baker

4

r

Y’ DegueyDiiion G
Office Engineer
Division of Eugineoring Scrvices
Astachments
c ‘W, Jaxon Bakec, Joc,

P. O. Box 594248

Redding, CA 960994248
Fax: (530) 243-0787

"Cabrans iprvees mobiily acvos Collfornia™
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DIVISION OF ENGINEERING SERVICES

OFFICE
1727 30%

DEPARTMENT OF TRANSPORTATION
ENGINEER, MS 43

STREET

P. 0. BOX 168041 Flex your power!
SACRAMENTD, CA 95816-8041 Be energy efficient!
PHONE (916) 227-6299

FAX (916)227-6282

TTY 711

March 18, 2014 Facsimile: (707) 746-0849

Richard Grabinski, Vice President 04-235624

Flatiron West, Inc. 04-SC1,SM-101-52.0/52.6, 0.0/0.6
2100 Goodyear Road B.O. 01/28/14

Benicia, CA 94510

Dear Mr. Grabinski:

The Department of Transportation (Caltrans) is in receipt of the attached letter dated
February 25, 2014, from Blaine Austin, Estimating Manager, Flatiron West, Inc. (Flatiron), in
addition to the attached e-mail sent to John McMillan from Lillian Simon. Both items are in
response 10 bid protests submitted by MCM and Ghilotti Bros./RM Harris, JV (Ghilotti).

The protest received from MCM alleges that Flatiron listed K&G Concrete Pumping (K&G) on
its Disadvantaged Business Enterprise (DBE) Commitment form, but failed to list them as a
subcontractor. It is also alleged that Flatiron enlarged the scope of work to be performed by
O.C. Jones by adding bid item 57, Remove Concrete Barrier, and item 72, Imported
Biofiltration Soil to work originally described as AC Paving and Cold Planing. The protest
also alleges that on bid day Flatiron listed Silverado to perform work described as Bridge
Demolition, however on its 24hr Subcontractors list form, enlarged the scope of work to
include bid item 47, Remove Reinforced Concrete Box Culvert, and item 49, Remove Junction

Box.

The protest received from Ghilotti alleges that on bid day Flatiron listed Highway Specialty to
perform work described as CAS/Roadside Signs and Overhead Signs, however, on its 24hr
Subcontractors list form added bid item 6, Type III Barricade and item 7, Channelizer (Surface

Mounted).

Caltrans, in order to ensure fairness and maintain the integrity of the bidding process, must
review and determine the validity of all protests received. Caltrans, in accordance with this
business practice, did perform a review of all documents submitted by Fiatiron, MCM and
Ghilotti and determined the following;

» With respect to the protest submitted by MCM, K&G is only listed for concrete
pumping on this project and therefore, Flatiron was not required to list them on the
Subcontractor's List form.

e As the protest relates to O.C. Jones, removing the concrete barrier is not relative to the
paving or cold plane work. The use of Imported Biofiltration soil is relative to drainage
work and as such is not a part of paving and cold plane. Therefore, the scope of work
related to O.C. Jones was improperly enlarged after the submission of the initial
subcontractor form submitted on the day of bid.

“Caltrans improves mobillty across Catiformia™



Received Dec 5 2014 09:43am
Downey Brand LLP 12/5/2014 9:35:26 AM PAGE 16/0186 Fax Server

Mr. Grabinski
March 18, 2014

Page 2

e Silverado was identified on bid day to perform work described as Bridge Demolition.
Flatiron improperly enlarged the scope of work on its 24hr submittaf to include the
removal of a reinforced concrete box culvert and removal of the junction box.

* With respect to the protest filed by Ghilotti, on bid day Flatiron identified Highway
Specialty to perform work described as CAS/Roadside Signs and Overhead Signs.
However, on its 24hr submittal enlarged the scope of work to include the additional
work described as Type Il Barricade and Channelizer (surface mounted). This also
constitutes an improper change in the scope of work identified on bid day.

Based on the determinations above, Caltrans finds that the inclusion of the additional items
after submission of the bid, which changes the scope of work listed on bid day, is a violation of
the bidding instructions as well as the Public Contract Code. As such, the bid submitted by
Flatiron is nonresponsive.

If you have any questions, please contact Mulissa Smith, Contract Awards Branch Chief, at

(916) 227-6228.
77 )

Sinoerelyf?'__

’

S
.

HN C. MCMILLAN
Deputy Division Chicf
Office Engineer
Division of Engineering Services

Attachment(s)

“Calirans mproves mobility across Califormia "'
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FACSIMILE TRANSMISSION
Date: 12/5/2014 9:34:48 AM
To:
Name Fax Phone
John C. McMillan 227-6282
From:
File No.: 00000.00521 Number of Pages, Including Cover: 16
Message:

Please see attached correspondence from Scott McElhern. also being sent via U.S. Mail
today.

THE INFORMATION COMTAINED IM THIS FACSIMILE 15 CONFIDEMTIAL AND MAY ALSO CONTAIN PRIVILEGED ATTORMEY-CLENT INFORMATION OR WORK PRODUCT. THE
INFORMATION IS INTENDED OMLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHOM IT 1S ADDRESSED. IF YOU ARE NOT THE INTENDED RECIPENT, OR THE
EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY USE, DISSEMINATION, DISTRIBUTION OR COPYING

OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THE FACSIMILE IM ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHOME, AND RETURN THE
ORIGINAL MESSAGE TO US AT THE ADDRESS ABOVE VIA THE U.S. POSTAL SERVICE. THANK YOU.

IF YOU DO NOT RECEIVE ALL OF THE PAGES, PLEASE PHONE 916/444-1000 AS SOON AS POSSIBLE.

621 Capital Mall, 18" Floor Sccramento, CA 95814 P:916/444.1000 F:916/444-2100
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