Notes from the Caltrans Statewide PA Teleconference 3-23-06

Opening Remarks

Participants from Headquarters (HQ) included: Greg King, Glenn Gmoser, Tina Biorn, Gloria Scott, Jill Hupp, Anmarie Medin, and John Sharp.

Greg welcomed everyone and introductions were made. Greg gave kudos to Paula Carr and Val Levulett (D5), Marty Rosen (D11), George Petershagen (D2), Beth Krase (D4), and to all the Districts for responding so quickly to the questionnaire he sent out on how Caltrans manages historic bridges. He also thanked Val and D5 for taking the initiative in forming a multi-disciplinary team to look over Attachment 2 of the PA with the objective of enhancing the list of screened undertakings. HQ will be sharing the suggestions with all the Districts down the line.

Jill reported that the SHPO has hired Susan Stratton as a Senior State Archaeologist to serve as chief of the Section 106 Project Review Unit. Susan comes to OHP from the Department of General Services, and has a PH.D in anthropology from the University of New Mexico. Her start date is April 17.

Training

Glenn noted that a “total immersion” class on Comparative Osteology will be held July 17-19 at Eagle Lake. Space is limited to 18-20. There may be future deliveries next fiscal year. There is no date yet for the geomorphology class planned for fall. 

Anmarie gave a reminder that the Historical Archaeology class is scheduled for May 10-12 in Sacramento. It is being taught by a team of Caltrans and State Parks staff. Future deliveries of this class are also planned. 

Tina announced that the Principals of Tribal Consultation class is scheduled for June 12-13 in Sacramento and June 14-15 in Redlands. Put on by the SRI foundation, it covers the “nuts and bolts” of consulting with Indian tribes.

Questions & Answers

Q: Are there any special procedures we need to follow for emergency projects?  In my district we were faced with numerous projects of this sort (both for State Roads and those managed by local agencies).  In many instances these projects were often completed previous to our even knowing of them.  Larger emergency jobs we have been involved with previous to work occurring but smaller jobs (slipouts, slides, and sinkholes) that involved reopening roadways we often could only act on after the fact.     
A: (Gloria) For state-only projects, which many of the small emergency projects are, we can handle the notification responsibility with a phone call or an email to the SHPO. If there is federal involvement, we’d notify both FHWA and SHPO and follow the Section 106 procedures in an expedited way. Either way, if historic properties were affected, we’d want to let SHPO know as soon as possible: 

· what the impact was 

· what we did

· what follow through there will be, if any.   

The Environmental Handbook Vol. II discusses this in the section for state law. See also the relevant memo (dated 1-20-04) on the DEA website.

The CEQA emergency exemption applies, unless there is an effect to historic properties. 

David Bricker (D8): Communication with Maintenance about Environmental requirements, and the fact that there are procedures to follow, even if after the fact, is important.

Q: Do we need to inform SHPO about multiple steps [Caltrans] has undertaken to deal with an emergency? 

A: (Gloria) Not unless we have something to report – in other words historic properties were affected or have potential to be affected.

Q: So, is it possible to screen an emergency project under Attachment 2 of the PA?

A: (Gloria) Absolutely, if the activity qualifies for screening and historic properties aren’t affected.

Topical Discussion: Discovery Plans

Jill relayed information she received from the SHPO that came out of a meeting between SHPO, FHWA and HQ to discuss the SHPO’s current policy regarding the process for planning for the discovery of historic properties prior to construction, and under what circumstances is it appropriate for Caltrans to prepare a Discovery Plan for the SHPO’s review. She had hoped to postpone having this discussion with SHPO staff until the new manager of the Project Review unit was on board, as she may have different views on this subject. However, because a District has a pending project that may or may not require a Discovery Plan, it was necessary to consult SHPO staff at this time. So, while this is the current policy it should be noted that it could be subject to change:

Caltrans has been acting on the assumption that, in accordance with the Section 106 Regulations (Regs), a Discovery Plan is required whenever we think historic properties could be discovered during construction of a project, and that the appropriate effect finding for the project would be No Adverse Effect, even if no properties were identified as a result of the field survey.  The specific section of the Regs, 36 CFR 800.13(a)(2) states:

“When the Agency Official's identification efforts in accordance with Sec. 800.4 indicate that historic properties are likely to be discovered during implementation of an undertaking and no Programmatic Agreement has been developed pursuant to Sec. 800.13(a)(1), the Agency Official shall include in any finding of no adverse effect or Memorandum of Agreement a process to resolve any adverse effects upon such properties. Actions in conformance with the process satisfy the Agency Official's responsibilities under section 106 and this part.” 

In the SHPO’s opinion, when Caltrans’ identification efforts do not reveal any historic (i.e., eligible) properties within an APE, or no properties are present at all, the appropriate effect finding for the project would be “No Historic Properties Affected.” The SHPO would not review a Discovery Plan for the project in this case. This is a Regulatory issue for the SHPO, as the SHPO only reviews findings of effect when historic properties have been identified. 

36 CFR 800.13(a)(2) is frustratingly murky, but the implication here is that other historic properties have been identified (above and beyond properties that have yet but are likely to be discovered). Therefore, the finding of effect report would go to SHPO as either a No Adverse Effect or Adverse Effect with Memorandum of Agreement (MOA) depending on the extend of the effects to known historic properties. If appropriate, a plan for the discovery of other historic properties would be attached to the No Adverse report or MOA. The introduction to the December 2000 Regs attempts to clarify this, but it still isn’t expressly clear.

The Regs also use the term “likely to be discovered” (emphasis added). That means it’s an affirmative probability, not “possibly,” “may be” or “we really can’t be sure, so just to be on the safe side….” There is almost always a possibility that buried deposits may be discovered. The regulations are only concerned with whether it’s likely. The decision involves using all information we can reasonably gather - from past soil surveys; by talking to Native Americans; through remote sensing, etc., and being able to say to the SHPO in effect, “we think historic properties are likely to be discovered, and here’s why we think so….” It isn’t meant to substitute for doing an appropriate level of effort to identify historic properties up front. 

The appropriate level of effort is determined by the scope of the project and its potential to affect historic properties, as well as the information we gather about the project area from the methods mentioned above. If you know you’re in a highly sensitive area and the project is a big bridge replacement or large grade crossing project that involves deep excavation, more work is warranted than would be for a minor trenching project in n urbanized area. Staying within the bounds of what’s reasonable given the scope of a particular project, are we sure we have done everything possible to identify properties prior to construction? As SHPO staff noted, the geotech engineers often go out to do soil sampling prior to construction – is it feasible for cultural staff to go out with them? What about testing in the median, or in landscape planters? If we can’t test – why not? The SHPO would like to see this information documented. If all the data we can gather indicates that historic properties are likely to be discovered, we need to be able to explain why, knowing what we know, we were unable to pursue further field testing, or justify the reason more testing wasn’t warranted. We always have the option of consulting SHPO on the level of effort if we aren’t sure what is appropriate.

If we’ve done an appropriate level of effort to identify properties, but no historic properties are found, the SHPO has no regulatory basis for reviewing a Discovery Plan, even if Caltrans thinks properties might/could possibly be discovered later. There’s no objection to Caltrans preparing a plan anyway and keeping it in our files for use in the event that a post-review discovery does turn up. On the other hand, when Caltrans finds that it is likely historic properties will be discovered (although no historic properties have yet been identified), the SHPO finds that it is appropriate to prepare for such discoveries by entering into an agreement document (such as a Programmatic Agreement) with the SHPO and FHWA.

It’s not possible to say in advance that should properties later be discovered, they are eligible properties, because condition and integrity also factor into eligibility. But we should be able to tell the SHPO what would expect to find; what criteria with respect to condition, integrity and significance would need to be met for properties to be eligible; what values the properties would therefore have; and a plan for what we’ll do to avoid them or, if avoidance isn’t possible, to mitigate effects. SHPO staff noted that they do not feel it is useful to see Discovery Plans that are basic “boilerplate” or generic in regard to the nature or type of properties we expect to find. The SHPO and FHWA representatives also mentioned that projects requiring a SHPO-reviewed Discovery Plan have been fairly rare. 

To summarize: 

· Caltrans needs to do an appropriate level of effort to identify historic properties rather than using the Discovery Plan as a fallback for thorough identification work

· Caltrans may consult with SHPO if unsure about appropriate level of effort.

· Caltrans decides, based on all available background and survey information, whether historic properties are likely to be discovered during construction. 

· If reasonable level of effort reveals no eligible properties in the APE (or no properties are present at all), but Caltrans finds that historic properties are likely to be discovered after construction is underway, in the SHPO’s opinion this means Caltrans has been unable to complete a thorough identification effort and should enter into an agreement document with the SHPO and FHWA to phase identification, evaluation, and assessment of effects. The Discovery Plan would be an attachment to this document.  

· If reasonable level of effort reveals no eligible properties in the APE (or no properties are present at all), and Caltrans finds that historic properties are not likely to be discovered after construction is underway, the appropriate finding is No Historic Properties Affected. The SHPO will not review a Discovery Plan for the project in this case. If Caltrans feels that we should be prepared “just in case” there are discoveries, Caltrans may opt to prepare a plan for post-review discoveries, but it is not reviewed by the SHPO and is not an “official” Discovery Plan pursuant to 36 CFR 800.13. Caltrans might also plan to monitor during construction, but if so would not consult the SHPO about this. Monitoring would not substitute for a real Discovery Plan, however, in cases where Caltrans finds that discoveries are likely.    

· If historic properties are discovered within the APE (whether built environment or archaeological) and Caltrans finds that additional historic properties are likely to be discovered during construction, the SHPO will review a Discovery Plan as part of a finding of No Adverse Effect or Adverse Effect report.

Wrap Up

Jill thanked everyone for their participation and planned to schedule a follow up teleconference on this subject, as suggested by the Districts.

