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' RYAN’S CAVEATS

= My talk is intended to provide an
overview of statutes and regulations that
pertain to CESA permitting.

= My talk does not provide a definite
overview of the subject and should not
be treated as the final word of CDFW.

" |Information, examples, or
recommendations discussed should not
be treated as CDFW guidelines,
instructions, standards, permit
requirements, etc.

= How the statutes and regulations are
interpreted and applied to a particular
project will vary on a project-by-project
and species-by-species basis.




ToPICS | WILL COVER

e Brief overview of CESA

* Consistency Determinations

* Incidental Take Permits

e (Open discussion to address
2080.1 and 2081 questions



BRIEF HISTORY OF CESA
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Conserving California’s Natural Resources yesterday, today, and tomorrow.

* Incidenial take of listed species
allewed through memoranda of
understanding



CONSISTENCY
DETERMINATIONS
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STATUTORY AUTHORITY

* Assembly Bill 21 (Olberg) 1997
e Fish & G. Code, § 2080.1

2080.1. Taking Endangered Species with Federal Incidental Take Statement

(a) Notwithstanding any other provision of this chapter, or Chapter 10 (commencing with Section
1900) or Chapter 11 (commencing with Section 1925) of Division 2, but sub ject to subdivision (c), if any
person obtains from the Secretary of the Interior or the Secretary of Commerce an incidental take
statement pursuant to Section 1536 of Title 16 of the United States Code or an incidental take permit
pursuant to Section 1539 of Title 16 of the United States Code that authorizes the taking of an
endangered species or a threatened species that is listed pursuant to Section 1533 of Title 16 of the United
States Code and that is an endangered species, threatened species, or a candidate species pursuant to this
chapter, no further authorization or approval is necessary under this chapter for that person to take that
endangered species, threatened species, or candidate species identified in, and in accordance with, the
incidental take statement or incidental take permit, if that person does both of the following:




Project may “take” dually listed species?

Caltrans sends letter requesting Consistency Determination (CD) and
BiOp to Director

Director’s office date stamps request & 30-day time clock begins

CDFW determines if BiOp is consistent with CESA

CDFW prepares CD and Cover Letter

CDFW notifies Caltrans, mails originals, publishes CD in Cal. Reg. Notice
Register



DUALLY LISTED SPECIES

Shasta crayfish CA tiger salamander Giant garter snake

Coho Yellow-legged frog Northern spotted owl

Chinook Desert tortoise San Joaquin kit fox
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Caltrans sends letter requesting Consistency Determination (CD) and
BiOp to Director

Director’s office date stamps request & 30-day time clock begins

CDFW determines if BiOp is consistent with CESA

CDFW prepares CD and Cover Letter

CDFW notifies Caltrans, mails originals, publishes CD in Cal. Reg. Notice
Register
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WHAT CAN CALTRANS SUBMIT?

Section 7

Section 10(a)(1)(B)

Letter requesting consistency sent to Director Bonham

Federal Incidental Take Statement (ITS)

Federal Incidental Take Permit (ITP)

Biological Opinion

Habitat Conservation Plan

Additional items that are helpful

Biological Assessments

Implementing agreements

NEPA Documents

Monitoring Reports

Mitigation (bank receipts, conservation
easements, etc.)

Form of Financial Security




SECTION 7 VS SECTION 10

Section 7 ITS and BO

Section 10 (a)(1)(B) ITP and HCP

Parties

Federal Agency x Federal Agency

Federal Agency x Non-Federal

Examples

USFWS x ACOE; NMFS x ACOE;
Caltrans as FHA agent x NMFS

USFWS x PGE; USFWS x timber
Co.

Trigger

Federal Nexus (project funded,
authorized or carried out by a
federal agency)

No Federal Nexus; Section 7 does
not apply — ACOE may not take
jurisdiction of upland areas.

Requirements

Minimize the level of take; shall
reinitiate consultation if project
changes; no jeopardy

Ensure adequate funding;
minimize and mitigate to the
maximum extent practicable; no
jeopardy




CONSISTENCY WITH CESA

CESA § 2081(b)

Endangered Species Act § 7

Take is incidental to an otherwise lawful
activity

Take is incidental to an otherwise lawful
activity

Candidate, threatened, and endangered

Threatened and endangered

Plants are protected

Plants not included in ITS or ITP

Habitat - proxy

Habitat protected Harm

Take shall be minimized and fully
mitigated

Minimize the level of take

Shall ensure adequate funding to
implement the minimization and
mitigation

Shall reinitiate consultation if project
changes

Take must not jeopardize the continued
existence of the species

Take must not jeopardize the continued
existence of the species




CDFW PROCESS AND REVIEW

Was the request received by the
Director’s Office?

Do the BO list CDFW as a recipient of
reports?

Does the request include a BO/ITS or
HCP/ITP?

Does the BO contain measures or
recommendations to fully mitigate?

Did Caltrans coordinate with FWS or
NMFES and CDFW prior to BO issuance?

Does the BO require permanent
protection and perpetual management
of mitigation lands (CE and
Endowment)?

Does the BO identify who is responsible
for compliance (FHA or Caltrans)?

Does the BO require purchasing credits
at a bank?

Does the BO identify who will monitor
compliance (DB or Caltrans)?

Does the BO require a security or bank
credit purchase prior to covered
activities?

Does the BO include CDFW as an
approver for a DB.

Does the BO specify security amount or
number of credits?

Does the BO include monitoring,
notification, and reporting?

Is the form of security specified and is it
acceptable to CDFW?




WHAT ABOUT PLANTS?

. “Sections 7(b)(4) and 7(0)(2) of the Act
generally do not apply to listed plant
species. However, limited protection of {« ¥,
listed plants from take is provided to the .
extent that the Act prohibits the removal
and reduction to possession of Federally
listed endangered plants or the malicious
damage of such plants on areas under
Federal jurisdiction, or the destruction of
endangered plants on non-Federal areas in
violation of State law or regulation or in the
course of any violation of a State criminal
trespass law.”

Source: Endangered Species Act Consultation Handbook

. Please refer to 16 U.S.C. § 1538 (a)(2) 1

Butte County meadowfoam (Limnanthes floccosa ssp. californica)
CDFW illustration by Mary Ann Showers
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WHAT ABOUT PROGRAMMATIC BIOPS?

The full mitigation and adequate
funding standards, generally
leads CDFW to find programmatic
BiOps inconsistent with CESA

Append letters issued by the
Services

Amendment of 50 C.F.R. §§
402.02 & 402.14 FEDERAL REGISTER

Framework programmatic P ——
action —no ITS issued upfront e vy eos
— action specific ITS Pages 2081727068

Mixed programmatic action —_  OFFICE OF THE FEDERAL REGISTER
might be business as usual




What about CEQA?

Request for
consistency is a
simple yes/no
guestion

Determination is a
simple yes/no
answer

30-day timeline
Ministerial
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IMPORTANT POINTS TO REMEMBER

Early coordination with feds and CDFW

Request must be sent to the Director’s office in
Sacramento

No ITS or ITP | No CD

CDFW has 30 days to complete

All or none 1 Project|1 Permit

No plants!

Must meet same issuance criteria as 2081 (b)




Deputy Director Signs the CD and
Cover Letter

Habitat Conservation Planning Branch
transmits the CD to Caltrans




CDFW notifies Caltrans, mails originals, publishes CD in Cal. Reg. Notice
Register
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INCIDENTAL TAKE PERMITS
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Statutory Authority

2081. Exceptions To Section 2080
Thedepartmentmayauthorize acts thatareotherwise prohibited pursuant to Section 2080, as follows:

(a) Through permits or memorandums of understanding, the depar tment may authorize individuals,
public agencies, universities, zoological gardens, and scientific or educational institutions, to import,
export, take, or possess any endangered species, threatened species, or candidate species for scientific,
educational, or management pur poses.

(b) The department may authorize, by per mit, the take of endangered species, threatened species, and
candidate species if all of the following conditions are met:

(1) The takeis incidental to an other wise lawful activity.

(2) Theimpactsof theauthorized take shall be minimized and fully mitigated. The measures required to
meet this obligationshallbe roughly proportional inextent to theimpactof theauthorized taking on the
species. Where various measures are available to meet this obligation, the measures required shall maintain
the applicant’s objectives to the greatest extent possible. Allrequired measures shall becapableof successful
implementation. For purposes of thissection only, impacts of takinginclude allimpacts on the species that
result from any act that would cause the proposed taking.

(3) The permit is consistent withany regulations adopted pursuant to Sections 2112 and 2114.

(4) The applicant shall ensure adequate funding t o implement the measures required by paragraph (2),
and for monitoring compliance with, and effectiveness of, those measures.

(c) Nopermit may beissued pursuant to subdivision (b)if issuanceof the permit would popardize the
continved existence of the species. The department shall make this determination based on the best
scientific and other information that is reasonably available, and shall include consideration of thespecies’
capability to survive and reproduce, and anyadverse impactsof the taking on thoseabilitiesin light of (1)
known population trends; (2) known threats to the species; and (3 ) reasonably foreseeable impacts on the
species from other related projects and activities.

(d) The department shall adopt regulations to aid in the implementation of subdivision (b) and the
requirements of Division 13 (commencing with Section 21000) of the Public Resources Code, with respect
to authorization of take. The depar tmentmay seek certification pursuant to Section 21080.5 of the Public
Resources Code to implement subdivision (b).

(AM '97)



Regulatory Authority

STATE OF CALIFORNIA
FISH AND GAME COMMISSION Chapter 6. Regulations for Implementation
CALIFORNIA CODE OF REGULATIONS | of the California Endangered
OCTOBER 2013 Species Act ...l 198.3
TITLE 14. NATURAL RESOURCES Article 1. Take Prohibition; Permits
DIVISION 1. FISH AND GAME COMMISSION — for Incidental Take of
DEPARTMENT OF FISH AND WILDLIFE Endangered Species,
Threatened Species and
Candidate Species .............. 198.3
§ 783.0. Purpose and Scope of Regulations.
§ 783.1. Prohibitions.
§ 7832. Incidental Take Permit
Applications.
§ 783.3. Compliance with the California
Environmental Quality Act.
§783 4. Incidental Take Permit Review
Standards.
§ 783.5. Incidental Take Permit Process.
§ 783.6. General Permit Conditions.
. §783.7. Permit Suspension and Revocation.
JERRY BROWN, Governor § 783.8. Reconsideration and Appeal
Procedures.
FISH AND GAME COMMISSION
MICHAEL SUTTON RICHARD ROGERS
PRESIDENT VICE PRESIDENT
Monterey Santa Barbara
JIM KELLOGG JACQUE HOSTLER-CARMESIN JACK BAYLIS
COMMISSIONER COMMISSIONER COMMISSIONER
Discovery Bay McKinleyville Los Angeles
Executive Director

SONKE MASTRUP




Project may “take” candidate, threatened, or endangered species?

Caltrans sends ITP application to Regional Manager

Within 30 days CDFW determines if application is complete

If the CEQA process is complete — 90 days to finalize ITP

CDFW finalizes ITP | Caltrans signs | project may commence*

Mitigation monitoring and reporting,




CESA LISTED SPECIES

Clear Lake Hitch Bank swallow Trinity bristle snail
Longfin smelt Townsend’s big-eared bat
Great gray owl Shasta salamander Scott Bar Salamander

- —_— T

/

v o

.

ad

N




Caltrans sends ITP application to Regional Manager

Within 30 days CDFW determines if application is complete

If the CEQA process is complete — 90 days to finalize ITP

CDFW finalizes ITP | Caltrans signs | project may commence*

Mitigation monitoring and reporting,




rf' THE ITP APPLICATION REQUIREMENTS
TITLE 14 SECTION 783.2(a)

Applicants Contact Information
Species To Be Covered
Project Description

Project Location

Extent Of Take

Impact On The Species
Jeopardy Analysis
Minimization/Mitigation Measures
. Compliance Monitoring

10 Funding Assurance
11.Certification Language

©CooNOoOUhWNE



'f Resources for ITP Applications

e CDFW Liaisons
e Coworkers

* Previous Permits SCIENTIFIC
Issued LITERATURE

° SpeCIeS EXpertS - A Guided Tour ——
¢ S CI e ntlfl C L Ite ratu re edited with commentaries

by Joseph E. Harmon and Alan G. Gross
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Website Resources
CDFW Internet Page

Complete Requirements and Procedures for CESA Incidental Take Permits (California Code of Regulations, Title 14,

Section 783)
Califor!1 ia Code _of Description
Regulations Section
783.0 Purpose and Scope of Regulations
7831 Prohibitions
783.2 Incidental Take Applications

Compliance with the California Environmental Quality Act

783.4 Incidental Take Permit Review Standards
783.5 Incidental Take Permit Process
7836 General Permit Conditions
7837 Permit Suspension and Revocation
783.8 Reconsideration and Appeal Procedures
T e Initiation of the Incidental Take Permit Process
E —— To initiate the Incidental Take Permit process, applicants should contact the appropriate CDFW Regional Office in the
= :_1":.':..“"_'.'.:-.__;_ location of the proposed project. Regional environmental scientists can help guide applicants with the Incidental Take Permit
e ——— application and will maintain contact throughout the Incidental Take Permit process.

e —
e et
e =

e e il

https://www.wildlife.ca.gov/Conservation/CESA/ITP-Review-Standards



https://www.wildlife.ca.gov/Conservation/CESA/ITP-Review-Standards

rf APPLICATION
REQUIREMENTS

ITP SECTIONS

1. Applicants Contact 1. Covered species
Information 2. Location/Description
2. Species To Be Covered 3. Impacts of the taking
3. Project Description a) What activities will cause
4. Project Location take (Covered Activities)
5. Extent Of Take b) The area where take may
6. Impact On The Species occur (Project Area)
7. Jeopardy Analysis c) Temp + Perm impacts to
8. Minimization/Mitigation habitat
Measures 4. Take Minimization
9. Compliance Monitoring Measures:[Species specific

conditions]

10. FU”‘?"_”G Assurance 5. Monitoring, Notification and
11. Certification Language Reporting Provisions
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CDFW’s APPLICATION RESPONSE LETTER

« Application Complete Letter
— Provides Timeline & Contact Information

— Past Practice
 Include Request For Additional Information

« “CDFW cannot finalize the Permit until we
receive your certified/adopted CEQA
document, NOD, CEQA filing fee receipt.”

« Application Incomplete Letter
— Detalls Deficiencies With Citations
— Offers Further Consultation
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ITP APPLICATION SUMMARY

e CDFW uses the criteria at Title 14, §§ 783.2 (a)
(1)- (11) and 783.3 (a) (1) -(3)

e CDFW has 30 days, otherwise the application
is deemed complete

e [TP is due in 90 days, or 90 days after CEQA
complete, or 150 days if extension is needed.




If the CEQA process is complete — 90 days to finalize ITP

CDFW finalizes ITP | Caltrans signs | project may commence*

Mitigation monitoring and reporting,
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FINALIZING THE ITP

Project Location:

Project Description:
Covered Species Subject to Take
Authorization Provided by this ITP:
Impacts of the Taking on
Covered Species

Incidental Take Authorization of
Covered Species

Conditions of Approval

Legal Compliance:

CEQA Compliance:

LSA Agreement Compliance
ESA Compliance:

ITP Time Frame Compliance:

Monitoring, Notification
and Reporting Provisions:

Take Minimization
Measures:[Species specific
conditions].

Habitat Management Land
Acquisition [and Restoration]:
Performance Security
Amendment

Stop-Work Order

Compliance with Other Laws

Notices: Written notices, reports and
other communications relating to this
ITP

Compliance with CEQA
Findings Pursuant to CESA
Attachments



@ PROJECT DESCRIPTION

Concise overview of the project that identifies all
aspects of the project. What, where, when, &
why.

Periods of construction and operation, estimated

commencement and completion dates, and
anything specific to the project that is relevant.

ITP will identify all specific activities that may
affect the Covered Species (e.g., pile driving or
work within a wetted channel), habitat conditions
on the project site, and anything specific to the
project that is relevant to the ITP.

This important section of the ITP is the basis for
conclusions regarding impacts detailed in the
Impacts to Covered Species section.
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IMPACTS OF THE TAKING ON COVERED SPECIES

ITP will list the expected type, mechanism, and
locations where take is anticipated: kill, pursue, catch,
capture or attempt to do so.

Impacts of the taking: Loss of habitat, potential for
additional decline of the species, fragmentation,
invasive species/predators, loss of genetic diversity,
and any other indirect or cumulative effects.

What activities will cause take (Covered Activities)

The area where take may occur (Project Area) may
differ from Project footprint.

Temp + Perm impacts to habitat



! TAKE MINIMIZATION MEASURES:
PROJECT MODIFICATIONS TO MINIMIZE IMPACTS

e Species-specific and life stage specific

* Can project footprint, timing, methods be
changed to reduce the impact?

e Construction fences, sound walls, moving or
avoiding Covered Species

e Worker Education

e Speed Limits, trash, erosion BMPs, hazardous
materials control

e Clearly written and enforceable
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TAKE MINIMIZATION MEASURES

Must be enforceable
Not less stringent than CEQA doc

Wording should not be able to be interpreted
more than one way

Measures specific to each Covered Species

Measures specific to each kind of covered
activity (e.g., construction, O&M, restoration,

etc.)
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TAKE MINIMIZATION MEASURES

e Must be implementable and reasonable

e Must tie to avoidance or minimization of take
of the Covered Species (must demonstrate
that avoiding and minimizing direct take)

e HCPB currently drafting species specific
measures based on best available science*
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FULLY MITIGATING

Determined on a case-by-case basis

For temporary impacts: on-site restoration
may be sufficient to fully mitigate

For bigger impacts: permanent protection
and perpetual management of habitat

Purchase of credits from DFG-approved
banks

Conservation Easement, Endowment



FULLY MITIGATING TEMPORARY IMPACTS

e “Temporary” impacts should be no more than 2-5 years
in duration (before return to baseline), usually less than
two

e Have to consider Covered Species (e.g. CTS vs SIKF); low
mitigation ratios for temporary impacts may not make
sense biologically; consult with species experts as
needed, especially if novel approach or species

e |f you do the above, need clear parameters for defining
when something not temporary (e.g. permanent)

e Habitat temporarily impacted should be capable of
meeting successful quantifiable criteria (e.g. not the
desert)

e Typically in the form of on-site restoration

43




FULLY MITIGATING PERMANENT IMPACTS

e How much compensatory mitigation land (HM
land) is needed
— project-by-project basis, impact to impact basis
 Generally three methods to satisfy mitigation
obligation before beginning Covered
Activities:
— Purchase mitigation bank credits

— Permanent protection of Habitat Management
(HM) land

— Provide performance security




@ IN THE ABSENCE OF PROVIDING
PERFORMANCE SECURITY
CONSERVATION BANK CREDIT PURCHASE

 Purchase of Covered Species credits at a State
approved mitigation bank

— Review service area for the Covered Species for
the mitigation bank

— Determine if bank is appropriate biologically to
mitigate the project impacts

— Provide written approval for purchase of credits

— Permittee submits proof of credit purchase before
beginning covered activities or




IN THE ABSENCE OF PROVIDING
PERFORMANCE SECURITY
OR PURCHASE OF CREDITS FROM A CB

-

 Purchase, permanently conserve, and
provide for sufficient funding to manage
the HM land in perpetuity for the Covered
Species
— HM land approved by CDFW and
purchased/secured

— HM land holder, CE holder, and endowment
holder approved by CDFW

— Habitat Management Plan approved by CDFW




a@ IN THE ABSENCE OF PROVIDING
PERFORMANCE SECURITY
OR PURCHASE OF CREDITS FROM A CB

— Restoration and enhancement started (if appropriate)
and performance criteria approved

— Property Analysis Record (PAR) or similar analysis
approved by CDFW, funds deposited

— Form of conservation easement (CE) approved by
CDFW or transfer of jurisdiction™

— CE recorded and/or fee title
transferred
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PERFORMANCE SECURITY

e What is it and what does it do?

e How is it calculated and by whom?

— HM replacement land purchase (# of acres of HM
Lands x [cost per acre + RE fees + escrow fees])

— Interim management

— Start-up and enhancement
— Long-term management

— Account setup fees

— Restoration costs

e Set up Security prior to start of Covered Activities

— Letter of Credit (LOC), Escrow Account, Cash Deposit,
Surety Bond; etc.




CDFW finalizes ITP | Caltrans signs | project may commence*

Mitigation monitoring and reporting,
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Issuing the Permit

Allow time for ITP review at HQ and OGC
levels if needed (e.g., Ferguson Slide)

Mitigation Monitoring and Reporting Plan,
other documents in the package

RM signs the documents, off to Permittee
Caltrans signs ITP is in full effect
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Pre-project ITP Deliverables

Notification of Desighated Representative

Submission of names and qualifications of
proposed Designated Biologist(s)

Submission of preconstruction notification

Covered Species Mortality Reduction and
Relocation Plans

Preconstruction biological survey reports



Mitigation monitoring and reporting




'f MONTHLY/QUARTERLY REPORTS

* Please be sure they are submitted on time

e Self-reporting of compliance with the
Conditions of Approval in the ITP

— MMRP table with notes

— Number of acres disturbed since the last report
and cumulatively

— Summary and results of all pre-activity surveys

— Covered Species identifications, relocations, or
injuries

— Any other information about Project related
impacts on the Covered Species




ol

ITP AMENDMENTS

When Are ITP Amendments needed?

e When something different than what in the ITP
(project description, figures, timing, etc.) needs to
happen, unless there is built in flexibility with that
particular measure

e Can be CDFW or Applicant initiated

e We may not agree with all Applicant proposed
Amendments...what they request might not be
feasible or might need modification.

e Minor vs Major Amendments



ol

ITP AMENDMENTS

 Minor permit amendments are those that would
not significantly modify the scope or nature of
the permitted project or activity or the
minimization, mitigation or monitoring measures

 Major permit amendments are those that would
significantly modify the scope or nature of the
permitted project or activity or the minimization,
mitigation or monitoring measures in an
incidental take permit, or require additional
environmental review pursuant to CEQA.




Project may “take” dually listed species?

Caltrans sends letter requesting Consistency Determination (CD) and
BiOp to Director

Director’s office date stamps request & 30-day time clock begins

CDFW determines if BiOp is consistent with CESA

CDFW prepares CD and Cover Letter

CDFW notifies Caltrans, mails originals, publishes CD in Cal. Reg. Notice
Register



Project may “take” candidate, threatened, or endangered species?

Caltrans sends ITP application to Regional Manager

Within 30 days CDFW determines if application is complete

If the CEQA process is complete — 90 days to finalize ITP

CDFW finalizes ITP | Caltrans signs | project may commence*

Mitigation monitoring and reporting,




x FIND THE PERMIT BEST SUITED FOR YOUR
PROJECT

Consistency Determination Incidental Take Permit
e State and federally listed e« CESA-listed species

e Federal authorization e Federal authorization not
required : required

e Strict 30 day timeline e Longer timeframe
(if consistent with CESA) (30 days + 90 days + 60

e No CEQA days) |

e CDFW has ayes or no * CEQA required

decision on consistency e Permit written to be
with CESA: CDFW cannot follow OGC approved
change or add anything to template

make it consistent.

BOTH METHODS MUST COMPLY WITH THE CESA PERMIT ISSUANCE CRITERIA!



Thank you




Questions?




CONTACT INFORMATION

Ryan Mathis

Senior Environmental Scientist
(Supervisor)

Habitat Conservation Planning Branch

California Department of Fish and
Wildlife

1416 Ninth Street, Suite 1266
Sacramento, CA 95814
916.651.8711
Ryan.Mathis@wildlife.ca.gov
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