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Spearin doctrine

A legal principle that holds that when a 
contractor follows the plans and 
specifications furnished by the owner, and 
those plans and specifications turn out to be 
defective or insufficient, the contractor is 
not liable to the owner for any loss or 
damage resulting from the defective plans 
and specifications. This rule has been 
adopted by the courts in virtually all states.



Spearin doctrine

Caltrans must provide the contractor with  
plans, specifications and supplemental 
information that fully and effectively 
describe the project and all requirements or 
the contractor is not liable for any related 
loss or damage. 
Informing the contractor that they are 
responsible for understanding the project 
details does not defeat the Spearing 
doctrine.



Where does that leave Biologists?

When the Contractor does not understand an issue, 
they may file a claim.
When the RE or PM does not understand an issue, 
they may allow a claim.
When the RE enforces the contract, the Review 
Board, or Judge, may allow the claim
Confusion may be real, or a business tactic
We have to be clear, concise, and work with our 
PDT, Design and Construction to avoid confusion 
or business tactics.



Old 
Practice

Find a NSSP used successfully in a previous 
contract
Make changes as needed
Fix language to make it right
Give to DOE for inclusion in the contract
The provision may or may not end up in the 
contract



Old 
Practice  -- Problems

Too many provision variations
Old provisions may not address current need
Language changes or duplications may introduce 
confusion
DOE and others may not understand 
environmental requirements and may make 
“improvements” that are not acceptable.
DOE, HQOE or Construction may drop approved 
provisions as “unworkable”.
RE and Contractor may disregard requirements.



Old 
Practice  -- New Focus

Reduce variations
Avoid restating permit or agreement 
language
Avoid unnecessary language editing
Use the provisions the engineers use
 Add what is needed

Cross train and cross teach
Use your PDT



New 
Standard Specifications

The new Section 14 "Environmental 
Stewardship" was derived from an early 
version of the plain language rewrite of the 
environmental portion of the general 
provisions for the 2010 edition of the 
Standard Specifications.  



New 
Standard Specifications

The plain language rewrite was prepared 
and reviewed by the multi-division group 
formed to do the rewrite (a.k.a. the Division 
100 Committee).  This group consisted of 
representatives from CCSB, Legal, 
Construction, Structures, Design, 
Environmental, METS, and Traffic 
Operations.  



New 
Standard Specifications

The environmental specifications were 
pulled from the general provisions and 
written as a separate section.  
Section 14 "Environmental Stewardship" 
has been written as an amendment to the 
2006 Specifications (replacing an unused 
section) and are for use now, rather than 
waiting for 2010.



New 
Standard Specifications

New environmental abbreviations have 
been added to Section 1-3.01;
New environmental terms have been added 
to the glossary (Section 1-4.02);



New 
Standard Specifications

The SSPs associated with Section 14 
address are: 
 1) Archaeological Monitoring Areas; and 
 2) Bird Protection



New 
Standard Specifications

14-1  GENERAL
14-1.01  GENERAL
Environmental stewardship includes both environmental 

compliance and environmental resource management.
If an ESA is shown on the plans:

1.  The boundaries shown are approximate; the Department 
marks the exact boundaries on the ground

2. Do not enter the ESA unless authorized

Continues….



New 
Standard Specifications

14-1.01  GENERAL    Continued
Environmental stewardship includes both environmental compliance and environmental 

resource management.
If an ESA is shown on the plans:

<sniped>…

3.  If the ESA is breached, immediately:
3.1.  Secure the area and stop all operations within 60 feet 

of the ESA boundary
3.2.  Notify the Engineer

4.  If the ESA is damaged, the Department determines what 
efforts are necessary to remedy the damage and who 
performs the remedy; you are responsible for remedies and 
charges.



ESA Fence SSP

If you need an ESA fence, you need an ESA 
fence SSP in the contract
ESA Fence is owned by Design, not DEA



New 
Standard Specifications

14-6  BIOLOGICAL RESOURCES
14-6.01  GENERAL

 Reserved

14-6.02  BIRD PROTECTION



New 
Standard Specifications

14-6.02  BIRD PROTECTION
Protect migratory and nongame birds, their occupied nests, 

and their eggs.
The Department anticipates nesting or attempted nesting from 

February 15 to September 1.
Continues…



New 
Standard Specifications

14-6.02  BIRD PROTECTION (…Continued)
The federal Migratory Bird Treaty Act, 16 USC § 703–711, 

and 50 CFR Pt 10 and Fish & Game Code §§ 3503, 3513, 
and 3800 protect migratory and nongame birds, their 
occupied nests, and their eggs.

The federal Endangered Species Act of 1973, 16 USC §§
1531 and 1543, and the California Endangered Species 
Act, Fish & Game Code §§ 2050–2115.5, prohibit the take 
of listed species and protect occupied and unoccupied nests 
of threatened and endangered bird species.

The Bald and Golden Eagle Protection Act, 16 USC § 668, 
prohibits the destruction of bald and golden eagles and their 
occupied and unoccupied nests.

Continues…



New 
Standard Specifications

14-6.02  BIRD PROTECTION (…Continued)
If migratory or nongame bird nests are discovered that 

may be adversely affected by construction activities or 
an injured or killed bird is found, immediately:

1.  Stop all work within a 100-foot radius of the 
discovery.

2.  Notify the Engineer.
The Department investigates.  Do not resume work within 

the specified radius of the discovery until authorized.

Continues…



New 
Standard Specifications

14-6.02  BIRD PROTECTION (…Continued)
When ordered, use exclusion devices, take nesting prevention 

measures, remove and dispose of partially constructed and 
unoccupied nests of migratory or nongame birds on a 
regular basis to prevent their occupation, or perform any 
combination of these.  This work will be paid for as extra 
work as specified in Section 4-1.03D, "Extra Work."

Prevent nest materials from falling into waterways.
Bird protection that causes a delay to the controlling activity 

is a condition unfavorable to the suitable prosecution of 
work as specified in Section 8-1.05, "Temporary 
Suspension of Work."



New 
Standard Specifications

14-13  PAYMENT
Payment for work specified in Section 14 is included in 

the payment for the bid items involved unless:

1. Bid item for the work is shown in the verified Bid 
Item List

2. Work is specified as paid for as extra work



New 
Standard Special Provision

14-6.02  BIRD PROTECTION
USE WITH 2006 STANDARDS.

Use if nesting period or radius of discovery differs from 
Section 14-6.02.  Add detail for specific species such as 
swallows or for specific exclusion issues or devices.

Consult with the project biologist, or when unavailable, 
District or HQ Biologist, for guidance regarding use of the 
specification and items such as nesting period and radius of 
discovery.

Use item code 066041 Bird Protection if needed.



New 
Standard Special Provision

5-1.__  BIRD PROTECTION    Continued

1.  Insert nesting period; consult with the district biologist

The Department anticipates nesting or attempted nesting by 
migratory and nongame birds from _____ to _____.

2.  Insert bird species in column 1.  Insert distance from the nest or bird in table column 

2.  Add additional rows as needed for additional bird species.

Stop all work within a 100-foot radius of the discovery except as 
specified in the following table:

Radii Exception Species Work stoppage radii (feet)

_________________           __________________



EXISTING
STANDARD SPECIFICATIONS

5-1.04 COORDINATION AND INTERPRETATION OF PLANS, 
STANDARD SPECIFICATIONS, AND SPECIAL PROVISIONS

These Standard Specifications, the Standard Plans, project 
plans, special provisions, contract change orders and all 
supplementary documents are essential parts of the 
contract, and a requirement occurring in one is as binding 
as though occurring in all. They are intended to be 
complementary, and to describe and provide for a complete 
work.

Recall the Spearin doctrine and assure that the requirements 
are clear and biddable, buildible and enforceable.



EXISTING
STANDARD SPECIFICATIONS

5-1.04 COORDINATION AND INTERPRETATION OF 
PLANS, STANDARD SPECIFICATIONS, AND 
SPECIAL PROVISIONS

Project plans shall govern over Standard Plans; Standard 
Plans and project plans shall govern over these Standard 
Specifications; and the special provisions shall govern over 
both these Standard Specifications and the plans. 

Avoid introducing provision requirements that may conflict 
with or create confusion with other provisions or plans or 
specifications.



EXISTING
STANDARD SPECIFICATIONS

5-1.04 COORDINATION AND INTERPRETATION OF 
PLANS, STANDARD SPECIFICATIONS, AND SPECIAL 
PROVISIONS

Should it appear that the work to be done or any of the matters 
relative thereto are not sufficiently detailed or explained in 
these specifications, the special provisions or the plans, the 
Contractor shall apply to the Engineer for such further 
explanations as may be necessary and shall conform to them as 
part of the contract. In the event of any doubt or question 
arising respecting the true meaning of these specifications, the 
special provisions or the plans, reference shall be made to the 
Engineer, whose decision thereon shall be final.



EXISTING
STANDARD SPECIFICATIONS

5-1.04 COORDINATION AND INTERPRETATION OF 
PLANS, STANDARD SPECIFICATIONS, AND SPECIAL 
PROVISIONS

Should it appear that the work to be done or any of the 
matters relative thereto are not sufficiently detailed or 
explained…

The contractor may submit a claim for 
the confusion.



EXISTING
STANDARD SPECIFICATIONS

5-1.04 COORDINATION AND INTERPRETATION OF 
PLANS, STANDARD SPECIFICATIONS, AND 
SPECIAL PROVISIONS

In the event of any discrepancy between any drawing and the 
figures written thereon, the figures shall be taken as 
correct. Detail drawings shall prevail over general 
drawings.



EXISTING
STANDARD SPECIFICATIONS

5-1.05 ORDER OF WORK
When required by the special provisions or plans, the 

Contractor shall follow the sequence of operations as set 
forth therein.

Full compensation for conforming to those requirements will 
be considered as included in the prices paid for the various 
contract items of work and no additional compensation 
will be allowed therefor.



EXISTING
STANDARD SPECIFICATIONS

7-1.01 LAWS TO BE OBSERVED

The Contractor shall keep fully informed of all existing and 
future State and Federal laws and county and municipal 
ordinances and regulations which in any manner affect 
those engaged or employed in the work, or the materials 
used in the work, or which in any way affect the conduct of 
the work, and of all orders and decrees of bodies or 
tribunals having any jurisdiction or authority over the 
same. 



EXISTING
STANDARD SPECIFICATIONS

7-1.01 LAWS TO BE OBSERVED
The Contractor shall at all times observe and comply with, and shall 

cause all the Contractor's agents and  employees to observe and 
comply with all existing and future laws, ordinances, regulations, 
orders and decrees of bodies or tribunals having any jurisdiction or 
authority over the work; and shall protect and indemnify the 
State of California, and all officers and employees thereof
connected with the work, including but not limited to the Director 
and the Engineer, against any claim or liability arising from or 
based on the violation of any law,  ordinance, regulation, order or 
decree, whether by the Contractor or the Contractor's employees. If 
any discrepancy or inconsistency is discovered in the plans, 
drawings, specifications or contract for the work in relation to any 
law, ordinance, regulation, order or decree, the Contractor shall 
forthwith report the same to the Engineer in writing.



EXISTING
STANDARD SPECIAL PROVISIONS

S5-280 Supplemental Project Information
Guidance for the use of this provision is in the RTL Guide
Examples cited include agreements, biological opinions 
and permits 
Items placed in S5-280 are part of the contract and the 
contractor is bound by the terms and conditions
Recall standard specification 5-1.04 COORDINATION 
AND INTERPRETATION OF PLANS, STANDARD 
SPECIFICATIONS, AND SPECIAL PROVISIONS



EXISTING
STANDARD SPECIAL PROVISIONS



EXISTING
STANDARD SPECIAL PROVISIONS

Biological SSPs have been written without 
consideration of existing specifications or 
SSPs
Many biological provisions have language 
that is weaker than language in existing 
provisions 
For example, we will look at S5-620, 
Relations with DFG



EXISTING
STANDARD SPECIAL PROVISIONS



EXISTING
STANDARD SPECIAL PROVISIONS



EXISTING
STANDARD SPECIFICATIONS



EXISTING
STANDARD SPECIFICATIONS



EXISTING
STANDARD SPECIFICATIONS



EXISTING
STANDARD SPECIFICATIONS



EXISTING
STANDARD SPECIFICATIONS



EXISTING
STANDARD SPECIFICATIONS



EXISTING
STANDARD SPECIFICATIONS



EXISTING
STANDARD SPECIFICATIONS

Section 4-1.035 is Value Engineering Change Proposal

Section 5-1.04 is Contract Components



EXISTING
STANDARD SPECIFICATIONS

So, what is new?
Put all permits and agreements (PLACs) in S5-280, 
Project Supplemental Information.  This clearly puts the 
PLAC into the contract, and requires the contractor to 
adhere to the conditions in the PLACs.
Be sure to provide copies of the PLACs to DOE to be 
available to the contractor
Provide summaries and copies of PLACs in the RE 
Pending file or other file used in your district
Identify vague or overly broad permit language, and 
requirements that need plans, specifications and specific 
payment



EXISTING
STANDARD SPECIFICATIONS

Work with your PDT to verify that permit conditions are 
biddable, buildable and enforceable.
Terms or conditions that require plans are likely not 
candidates for biological provisions, but likely design 
provisions
If you include an item in a provision that will require a bid 
item, provide details that will allow development of a cost 
estimate, or provide a rational cost estimate
Give provisions informative names
 Bird Exclusion Requirements, not Relations with USFWS
 Temporary Diversion Requirements, not Relations with NOAA



EXISTING
STANDARD SPECIFICATIONS

Avoid “Attention is directed to….” clauses
Consider how your requirements may be misunderstood by 
the RE or Contractor
Check with peers, construction inspectors, Environmental 
Construction Liaisons (ECLs), supervisors or others for a 
second opinion when needed
Negotiate clear, biddable, buildable and enforceable permit 
language where possible (and make sure they are 
maintainable where appropriate).  
Assist cost estimating and verify payment clauses with 
Construction



NEW 
STANDARD SPECIAL PROVISIONS

We are developing a new set of SSPs to reduce some 70 
variations of NSSPs into a few SSPs.
New core provisions include:
 Species Protection
 Contractor Supplied Biologist (Biological Monitor)
 Natural Resource Protection Plan

Species Protection provides a place for regulated species 
requirements that are not clear in the PLACs
Natural Resource Protection Plan requires the contractor to 
provide regulated species protection plans and schedules



Guidance Resources

HQOE Web page:  http://oe.dot.ca.gov/
Style Guide
Std Plans
RTL Guide
Standard Specifications and amendments
SSP Index
Owner Roster

http://oe.dot.ca.gov/


Questions?

Contact Information:

916-653-8417
Richard_Hill@dot.ca.gov

Caltrans 
Division of Environmental Analysis

Biological Studies and Technical Assistance Office

mailto:Richard_Hill@dot.ca.gov
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