Mitigation Alternatives

What works and where we have Issues.
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MITIGATION

Our goals for this round table are:

1. Present the six ways we have identified to accomplish mitigation and the
flowcharts mapping the process.

2. Share information on mitigation and advanced mitigation processes and
opportunities.

3. Develop a list of recommendations on changes needed for offsite and
advanced mitigation to be a more viable option/process.

Think about:

How are you accomplishing offsite or advanced mitigation in your district/region?
How are you defining advanced mitigation?
What has worked ?

What have you learned...would you do anything differently next time?

We have found there are lots of rules and regulations but no mitigation process.
We are taking a process that was developed to deliver transportation projects
and trying to make mitigation fit into this.

LETS TALK!



Six Alternatives to Accomplish
Mitigation

1. Conservation/Mitigation Banks
2. In Lieu Fee Programs

3. On-site creation

4. Off-site creation

5. On-site preservation

6. Off-site preservation

Based on North Region Experiences






1. Mitigation/Conservation Bank
Credits for T&E Impacts

Credit Vs. Value

Conservation Bank vs. Turnkey
(BEI for USACE, BA for DFG)

R/W process

Notes

v

R/W Sends
amendment and

BO to Bank

[ Who keeps original? ]

R/W sends

signed
copy to
Bank

h

A/

R/W contact bank to
purchase credits and
negotiate price

R/W sends sales
agreement to I

Legal

Legal reviews sales agreement.
Need to have language to allow
transfer of credits if impacts are
reduced. Indemnification clause
added. Default clause added.
Others as necessary.

v

R/W signs agreement sends
to bank




2.404 In Lieu Fee Programs
(USACE, RWQCB)

In Northern California
USFWS and USACE don’t
recognize each others In
Lieu Fee Program

Federal reimbursement is
possible if use four way
agreement. Has been done
in D7.

Yes

USACE San

. Caltrans does not

record restrictions or
CE’s within our
operating R/W

region doesn’t
accept In Lieu
Fee Programs.

(C) FHWA issues: For Federal reimbursement a formal agreement between the USACE and the ILF sponsor must have the following:
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Geographic service area

Accounting procedures

Methods for determining fees and credits

A schedule for conducting the activities that will provide the compensatory mitigation

Performance standards for determining success of mitigation site

Reporting protocols and monitoring plans

Financial, technical, and legal provisions for remedial actions and responsibilities (contingency fund)

Financial, technical, and legal provisions for long term management and maintenance

A provision that clearly states that the legal responsibility for ensuring the mitigation in terms of the permit conditions are fully satisfied rests with the
ILF sponsor.

A closed schedule for completing the ILF mitigation. This ensures that the mitigation will be accomplished in a timely way, and will avoid long term
accounting/auditing problems.

NFWF sends receipt to
USACE and CT confirming
payment

R/W send payment to NFWF

f

Send all copies with
invoice to R/W

Legal

Notes



Some agencies don’t
recognize other
agencies In Lieu Fee

Program 2b In Lleu Fee PI’OgramS
(USFWS, DEG, NOAA)

If dual listed species
will need a
consistency

determination from

DFG

Federal reimbursement is
possible if use four way

Additional

information needed

agreement.
No existing In-Lieu Fee
Use 3 way agreement (CT program but District 7 has
version) agreed to with one being reviewed by
CNLM and USFWS. Can DFG legal.

not use the one attached to

the program as it conflicts
with our statutory

authority.

R/W Process — N R/W receives
Receipt of Payment

(C) FHWA issues: For Federal reimbursement a formal agreement between the USACE and the ILF sponsor must have the following:

1. Geographic service area
2. Accounting procedures
3 Methods for determining fees and credits
4. A schedule for conducting the activities that will provide the compensatory mitigation
5y Performance standards for determining success of mitigation site
6. Reporting protocols and monitoring plans _
T Financial, technical, and legal provisions for remedial actions and responsibilities (contingency fund)
8. Financial, technical, and legal provisions for long term management and maintenance _
9. A provision that clearly states that the legal responsibility for ensuring the mitigation in terms of the permit conditions are fully satisfied rests with the
ILF sponsor.
10. A closed schedule for completing the ILF mitigation. This ensures that the mitigation will be accomplished in a timely way, and will avoid long term R/W process

accounting/auditing problems.

Legal

Notes



3 On Site (START HERE)

C re atl 0 n $ location
ik FLL.’m'TPEd' IS, Biologist to Coordinate
ine Item) with Landscape regarding

need of natives in plant
mix.

Landscape responsible
for erosion control plans
and specifications

Landscape takes lead to

> develop Stand Alone
planting project Landscape
develops PSE Contract awarded
package

Landscape to include
plans in PSE package

Revegetation

Specialist to take lead |
for Revegetation N

planting

T

Revegetation planting
completed

On Call can be
utilized to
collect data.

Revegetation
Specialist can
assist in
collecting
data. On Call
can be
utilized to

collect data.
R/W process - Notes

Landscape




4. Off Site Mitigation
Creation Options (1 of 2)

k—
S

Notes

R/W process

R/W desires a
legally binding
agreement with
agency to take
title to property

Can only transfer
Endowment to
another Public

Entity. #3

R/W Process
Appraisal |«
Mapping

v

Acquire Property in

Caltrans name

Buy in another entities
name. Must be state, non-
profit or quasi-state

To remove value from property.

agency(#2). R/W says can do it with the permit
Prepare and removal of development rights.
CTC/DGS Hasn’t been tested yet. Ex. Bear
package to R/W records deed. River ADRC’s
Transfer Parcel

tm 1
#1 Type of funding is important. Archeological issue Public Resource Code . Level of effort to transfer or acquire property in another’s name needs to be determined.

Why should the site be disturbed by Phase Il excavation to determine significance and eligibility for the National Register of Historic Places (Federal 106 federal nexus) and
the California Register of Historical Resources (5024 State Owned Resources)?

Erin/Sue working with Greg King of HQ to determine process 9/4/07). Need concurrence from SHPO — 30 days.

#2 current bill would allow transfer of property to Non-profit but doesn’t address the transfer of an endowment. Has passed 10/07.

#3 If mitigation is for DFG permit or future permit they must hold Endowment. Our Legal disagrees

#4 USFWS seems to want CT to hold fee title and have a manager hold the CE and run it according to an approved plan. ARE WE GOING TO CHALLENGE?

#5 Need willing partner. BCAG did, Mendocino won’t. Caution — Requires Coop or Service Contract needed to transfer money to agency.

#6 USFS can not put a CE to protect in perpetuity. Under NEPA USFS is lead. Would not do CEQA.

#7 DFG not accepting restrictions on property they are to hold.



4b. Off Site Mitigation
Creation Options (2 of 2)

Kelly K — need
info.Ex. Forest
Service. #6
E P

inates with
mi

Landscape takes lead to
develop Stand Alone
project. Process for
establishing EA.

Contract awarded

Landscape develops PS&E
package to implement
Mitigation Plan

A

D4 currently working with
ACRCD on Sweet Ranch Project.

D3 completed creation with
BCAG.

On Call can be utilized to
collect data if our project and
we are implementing.

No

] [l [=
R/W process - Notes

Landscape




5. On-Site Preservation




Joys of Legal Input
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6 . Off S i te (START HERE) Place CE or ADRC’s on property to remove value so

_ _ it can be transferred. Can NOT do a gift of gas tax
= R/W to obtain Permit to dollars
Preservation Enter, RequestTitle. |
Search to determine
potential encumbrances. l—

— Identify Property to acquire. CE or Fee Title

Is an endowment required?
1. If an endowment is required it can NOT be transferred
directly to a non-profit.

2. Can use Coop to transfer to Public Agency. Can Not use
R/W agreement to transfer via escrow.

A

y
R/W begins acquisition process.

4 and/or an \

option need;
R/W . Develop agreement (Coop) between
engineering CT and Land Manager spelling out
an terms before property purchase
Certificate of (R/VE)/ pglic;/)p (CE) Go to Conservation Easement Slide
Sufficiency and I
Hazardous

\ Waste ) (Fee Title)
clearapee }

CE and Fee Title.
Anytime transfer
property from CT
must go through CTC
for approval

Legal

#1 Archeological issue 502.4. Level of effort to transfer or acquire property in another’s name needs to be
determined. Why should the site be disturbed by Phase Il excavation to determine significance and
eligibility for the National Register of Historic Places (Federal 106) and the California Register of
Historical Resources (502.4 State Owned Resources)?

Notes Erin/Sue working with Greg King of HQ to determine process 9/4/07). Need concurrence from SHPO — 30
days.

R/W process




Other slides of Interest
(maybe)



Conservation
Easement

Property owner must
make resource priority,
not their operation.
USFWS says will not
allow another

Cottonwood.
/ ISSUE: \
If DFG is to hold property they are not .
mf for DFG permit they saﬁ arl]lowrllng i t|?j place. i Fg?rmﬁ'on
they must hold CE and et T e (ELIEle . (AL USFWS wants Banking Level Agreement —
endowment. can we pass the property if the value CT Legal wants clarification.
ISSUE: has not been removed from the parcel. What does a bank agreement add when it
CT Legal wants »|  NEEDTOASK R/W. R/ says they can be terminated when all credits used?
clarification. CE holder . C&,IF use an issued permit as CT does not have statutory authority to
now responsible for all Pl s WOl el request service from landowner.
. TESTED YET.
management. Who is . .
: What if no permit?
watching CE holder? .
Need to meet requirements of

Streets/Highways Code and permit
requirements.

R/W process




Excess Lands

v

How do we get it off of
Excess Lands list if not in
our R/W?

See CTC
Process

R/W process




Fl n d I n g [ ISSUE: Caltrans Policy is not ] Option: Could find land then
Lands

to hold mitigation lands locate long term manager. Will
need to hold property until

transfer.

Possible conflict of goals. Their
management needs could conflict with
mitigation management needs.




\ 4

R/W to determine what
encumbrances (existing easements | 51 T
RIW 10 obain ADRC's,tc)core with property Acquisition of
Permit to Enter - -
interest in land
( CREATION will
require in depth studies

o

MOU is not legally

binding agreement in
CT arena. CT looks at l

Ianguagg e R/W begins negotiation

determines if legally

binding. Uses terms
such as Desire instead

of Shall

R/W desires a L
legally binding Agreement (Coop/MOU?) between
agreement with Agencies to guarantee they will take
agency to take property interest. (R/W policy)

title to property i

R/W makes offer




Transfer interest in land

Yes
Can only transfer
Endowment to
another Govt
Agency. #3

d
<

R/W Process
Appraisal
Mapping

i e

A 4

Caltrans name

Acquire Property in

Prepare
CTC/DGS
package to
Transfer Parcel

— I —

A/

Buy in another entities
name. Must be state, non-
profit or quasi-state

agency(#2).

A\ 4

R/W records deed.

B
»

To remove value from
property. R/W says can do
it with the permit. Hasn’t
been tested yet. Ex. Bear
River ADRC’s
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