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Civil Rights – MS 79

Subject:
Request for Legal Opinion

This memorandum is a request for a legal opinion on four issues that have been raised during the past year while implementing the Title VI Program under Title VI of the Civil Rights Act of 1964, and related civil rights laws and regulations.  They are as follows:  

1. Scope of Title VI Program Coverage

2. Data Collection

3. Enforcement Authority

4. Alabama v. Sandoval (No. 99-1908)

The layout for this request is presented by identifying the issue, related reference(s), the Title VI Program’s interpretation and application, and supporting documentation as an attachment.

ISSUES
1. Scope of Title VI Program Coverage:

The Title VI Program is responsible for the implementation and oversight of nondiscrimination laws including Title VI of the Civil Rights Act of 1964, the Federal Aid Highway Act of 1973, Section 504 of the Rehabilitation Act of 1973, and the Age Discrimination Act of 1975.  The Department’s policies appear to be inconsistent in specifying all of the protections afforded in the above referenced laws and regulations.  The Title VI Program requests clarification and/or confirmation of its interpretation and application of related laws, regulations and policies below.  

References:

Civil Rights Title VI Program Nondiscrimination Laws, Regulations and Policies

Title VI of the Civil Rights Act of 1964


42 USC 2000d-2000d-7

Federal Aid Highway Act of 1973


23 USC 324

Section 504 of the Rehabilitation Act of 1973


29 USC 794

Age Discrimination Act of 1975


42 USC 6101-6107

Civil Rights Restoration Act of 1987

Executive Order 12898, Environmental Justice, February 1994

Interpretation and Application:

The Restoration Act of 1987 amended Title VI of the Civil Rights Act of 1964; Section 504 of the Rehabilitation Act of 1973; and the Age Discrimination Act of 1975, to restore the broad scope of coverage and to clarify the application of the respective laws which include nondiscrimination on the basis of race, color, national origin, disability and age in all programs and activities of recipients of Federal financial assistance.  For consistency, the Title VI Program expands its scope of coverage to include the protections afforded in the above referenced laws, and to include sex as noted in 23 USC 324 the Federal Aid Highway Act of 1973.  

Additionally, Executive Order 12898 on Environmental Justice addresses minority and low-income populations verses persons.  It is the Title VI Program’s interpretation and application that although minority and low-income populations are not protected by statute, these minority and low-income persons can seek relief through the protections afforded under Title VI and related statutes when applicable. 

In conclusion, the Title VI Program refers to the term Title VI and related statutes as the nondiscrimination laws within the purview of its role and responsibility to ensure nondiscrimination as a recipient of Federal financial assistance.  The protected basis afforded through these laws includes race, color, national origin, sex, disability, and age.  

Please provide your concurrence and/or clarification on this interpretation.  

2.
Data Collection:

As discussed in the issue of Scope of Title VI Program Coverage above, there also appears to be inconsistencies in referenced laws, regulations and policies on what data is to be collected.  These inconsistencies are reflected in the Civil Rights Title VI Program Nondiscrimination Laws, Regulations, and Policies matrix. 

References:

Civil Rights Title VI Program Nondiscrimination Laws, Regulations, and Policies 

23 CFR 200.9(b)(4)

49 CFR 21.7 and 21.9(b)

28 CFR 42.406 

Executive Order 12898, Environmental Justice, February 1994

Federal Register Vol. 66, No. 14/dated January 22, 2001,

Department of Transportation Guidance to Recipients on

Special language Services to Limited English Proficient 

Beneficiaries 

California Department of Transportation Title VI Assurances, dated July 27, 1999

Nondiscrimination Agreement, dated March 16, 2000

FHWA letter regarding Part III of the Caltrans Title VI Program Plan, dated November 3, 2000

Interpretation and Application:
It is the Title VI Program’s interpretation to apply the broadest scope of data collection criteria to include race, color, national origin, sex, age, disability, socioeconomic status and language.  The Title VI Program will issue guidance on data collection and analysis requirements.  The guidance will: 

1) Direct programs on what data needs to be collected to determine the transportation investment benefits and burdens to the eligible population, including minority and low-income populations, 

2) Specify data collection contract language requirements, 

3) Specify data collection assurance language requirements and the statement of compliance and method of administration for subrecipients (Metropolitan Planning Organizations/Regional Transportation Agencies and local cities and counties), and 

4) Specify the data collection requirements of participants in public involvement forums.

Because data collection requirements impact the Department of Transportation and extend to its contractors and subrecipients, confirmation and or concurrence of the data collection criteria; race, color, national origin, sex, age, disability, socioeconomic status and language is requested.  In addition, please provide recommended language for usage in contracts and assurances.  

3.
Enforcement Authority:
During Title VI Investigative Training provided by FHWA, February 7, 2001, Mr. Willie Harris, Civil Rights Director, Western Resource Center stated that the Department of Transportation has enforcement authority over its contractors and subrecipients.  The Title VI Program has not obtained written evidence that the Federal Highway Administration has delegated enforcement authority to the Department of Transportation including suspension and termination of funding to its subrecipients (Metropolitan Planning Organizations/Regional Transportation Agencies and local cities and counties) when deficiencies are not resolved informally.

References:

Title VI of the Civil Rights Act of 1964, Section 602 


42 USC 2000d-1

28 CFR 50.3

23 CFR 200.9(15)

California Department Transportation, Title VI Assurances, dated 

July 27, 1999

Interpretation and Application:
It is the Title VI Program’s interpretation and application that the Title VI Program does not have enforcement authority over its subrecipients and must elevate these issues formally and in writing to FHWA when compliance can not be achieved voluntarily.  It is further the Title VI Program’s interpretation based on the language contained in the Title VI assurances that the Department of Transportation can sanction contractors for not complying with the nondiscrimination provisions of the contract including withholding of payments to the contractor under the contract until the contractor complies; and/or cancellation, termination, or suspension of the contract, in whole or in part.

Please provide your concurrence and/or clarification on this interpretation.  

4. Alabama v. Sandoval (No. 99-1908)
References:

Alabama v. Sandoval (No. 99-1908) Case Decision

FHWA email from Ed Morris, Civil Rights Director, Washington DC, 

dated July 30, 2001

Interpretation and Application:

It is the Title VI Program’s interpretation of this decision that the issues involved in this case are not subject to litigation resolution pursuant to Title VI of the Civil Rights Act of 1964.  Rather, the decision indicates that agencies can empower Section 602 of the Civil Rights Act to enforce regulations by terminating funding or any other means authorized by the law.  

Additionally, the email from Mr. Morris indicates that this decision does not provide for a private right of action to enforce Title VI provisions.  As recourse, private parties may sue local or state employees for violating their civil rights “under color of law” pursuant to the Civil Rights Act of 1871.  Further, states may be sued by private parties in matters involving discrimination, including Environmental Justice, pursuant to the Civil Rights Remedies Equalization Act of 1986.

Please provide concurrence and/or clarification on this interpretation.  Additionally, provide direction on how this case will impact the Department.

If you have any questions regarding this correspondence, please contact me at 227-8974 or Trudy Robles, Title VI Liaison at 227-9300.

LAURA SCHAUFEL

Title VI Coordinator

Attachment   

c:
Algerine McCray

Olivia Fonseca
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From:
DEPARTMENT OF TRANSPORTATION
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Subject:
Request for Legal Analysis:  Title VI Coverage

By memorandum dated August 15, 2001, addressed to Chief Counsel, Bruce Behrens, you requested a legal analysis as to issues arising under Title VI of the Civil Rights Act of 1964 (42 U.S.C.A. 2000(d) et seq.), regarding:  

· Scope of Title VI Program Coverage;

· Data Collection;

· Enforcement Authority; and

· U.S. Supreme Court opinion of Alexander v.  Sandoval (April 24, 2001)
_______U.S. ______, 1215 S.Ct. 1511.

2. Scope of Coverage:

The statutes which are referenced in your August 15, 2001 memorandum:  Title VI of the Civil Rights Act of 1964 (42 U.S.C.A., § 2000(d) et seq.), 23 USC section 324, Rehabilitation Act of 1973 (29 USC, § 794), Age Discrimination Act of 1975 (42 USC, § 6107), and Civil Rights Restoration Act of 1987 generally provides that no person, on the grounds of race, color, national origin, sex, age or disability may be excluded form participation in, denied the benefits of or be subjected to discrimination under any program or activity receiving federal financial assistance.

Executive Order No. 12898 which applies only to federal agencies and which created an “Intra-agency Working Group on Environmental Justice”  (which includes the U. S. DOT) to collect data, and monitor research relating to the health and environment of low-income and minority populations does not extend Title VI coverage to “minority and low-income persons.”

3. Data Collection
In general, Title VI authorizes the Department to collect statistical data (race, color, religion, sex and national origin) of participants and beneficiaries of state highway 

programs (23 Code of Fed. Reg., § 200.9) to demonstrate the extent to which “. . . members of minority groups are beneficiaries of programs receiving Federal financial assistance.” (49 Code of Fed. Reg., § 21.9.) 

Pursuant to the Executive Order No. 12898, “Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations”, the U. S. DOT shall collect data and information on “race, national origin, income level” to assess environmental and human health risks borne by these populations. (§ 3-302.)  To the extent that U. S. DOT has directed the Department to collect data, such information may be gathered pursuant to U. S. DOT instructions.  (For examples of data and information collection, see U. S. Department of Justice, Title VI, Coordinating Regulations, § 42.406 Data and Information Collection, which was contained in the binder accompanying your August 15, 2001 request.)

Pursuant to Executive Order No. 13166, “Improving Access to Services to Persons with Limited English Proficiency”, federal agencies are directed to work with recipients (the Department) to provide “. . . meaningful access to their LEP (limited English proficiency) applicants and beneficiaries.”  The executive order directed U. S. DOT, among other federal agencies, to develop Title VI guidance to “. . . detail how the general standards established in the LEP guidance will be applied to the agency’s recipients.”  (§ 3.)

U. S. DOT developed such guidance on January 22, 2001, when it issued “DOT Guidance to Recipients on Special Language Services to Limited English Proficient (LEP) Beneficiaries” (66 Fed. Reg, § 6733).  This guidance (which is still in effect) generally directs recipients (the Department) to develop “. . . policies and procedures for providing language assistance sufficient to fulfill their Title VI responsibilities and provide LEP persons with meaningful access to services.” (P. 6737.)  To that end, recipients may “. . . conduct a thorough assessment of the language needs of the population and communities affected by the recipient.”  (P. 6738.)  The guidance goes on to state that “An approach may be developed to identify geographical areas where LEP communities live using existing resources such as census data, data from local organizations and community groups, faith based groups that provide services in languages other than English, immigrant aid organizations, state refugee coordinators, non-English medical outlets and school district LEP statistics.”  (P. 6738.)

As for your request for “recommended language for usage in contracts and assurances”,. see Director’s July 27, 1999 “California Department of Transportation Title Vi Assurances with Appendices A,. B & C”, for sample clauses to be inserted in the Department’s contracts, deeds, leases, permits or similar instruments.

4. Enforcement Authority
Pursuant to the July 27, 1999 California Department of Transportation assurances, Appendix A, in the event of a contractor’s failure to comply with the non-discrimination provisions of the contract, the Department may impose such sanctions as withholding payment until compliance is achieved or suspension/termination of the contract. 

5. Alexander v. Sandoval (April 24, 2001) _____U.S. _____, 121 S.Ct. 1511

The U. S. Supreme Court in Sandoval held that no private cause of action was created under Title VI to enforce the disparate impact of an “English only” requirement for a drivers’ license examination upon non-English speakers.

Regulations proscribing activities that have a disparate impact on the basis of race, color or national origin are valid, such as U. S. DOT regulations at 49 CFR section 21.5(b)(2) (Sandoval, at p. 1517).  However, private individuals do not have a cause of action to enforce these disparate impact regulations (Sandoval, at p. 1515).  Private individuals may, however, sue to enforce Title VI for intentional acts of discrimination (Sandoval, at p. 1516).

As for Mr. Morris’ e-mail of July 30, 2001, private parties may, under certain circumstances, sue individual state officials who “under color of state law” deprive such parties of rights secured under the U. S. Constitution.  (42 U.S.C.A., § 1983, Civil Rights Act of 1871.)

STEPHANIE G. SAKAI

Attorney

c:
Richard W. Bower


