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The Medical Assistance Program (Medicaid) created under the Social Security Act of 1965 requires states to ensure the necessary transportation of Medicaid beneficiaries to and from their medical providers.  The state can then claim these transportation related costs as either administrative costs (reimbursed at a flat 50% rate), or can elect to include them as medical assistance (reimbursed at the state's federal rate, which is anywhere from 50% to 77% - California's rate is 50%).


Before enactment of the medical transportation broker rule, if a state wanted to provide medical assistance transportation it could not restrict a beneficiary's choice by contracting with a broker, nor could it provide services differently in different areas of the state without receiving a waiver under section 1915(b) of the Act.  These waivers allow states to selectively contract with brokers and to operate their programs differently in different areas of the state.

With the enactment of the Deficit Reduction Act of 2005 (DRA) states will not be required to obtain a section 1915(b) waiver to obtain non-emergency transportation.  Under the DRA, a state will be allowed to use a non-emergency medical transportation brokerage program when providing transportation as medical assistance under the state plan.
  Therefore, the DRA gives states greater flexibility in providing nonemergency medical transportation.

The rule:
· Allows brokers to provide for transportation services that include wheelchair vans, taxis, stretcher cars, bus passes and tickets.
· Allows the Secretary to allow for the use of other forms of transportation, such as air transportation in states with significant rural populations.

· Creates a competitive bidding process for selecting the broker.  The state has to evaluate the broker's experience, performance, references, resources, qualifications, and cost.

· Declares the contract between the broker and the state must include oversight procedures so that the state can monitor beneficiary access, complaints, and to ensure that the broker's personnel are licensed, qualified, competent and courteous.

· Requires the broker must be an independent entity, in that the broker cannot provide transportation under the contract with the state.  The broker also cannot refer or subcontract to another transportation provider with which it has a financial relationship.
· A financial relationship, includes any direct or indirect ownership or investment interest in the entity that furnishes designated health services and any compensation arrangement between such an entity and the physician or an immediate family member of the physician.

· Provides an exception to the independence requirement
 for a non-governmental broker that provides transportation in a rural area where there is no other qualified provider available; when the necessary transportation provided by the non-governmental broker is so specialized that no other qualified provider is available; or when the availability of qualified providers other than the non-governmental broker is insufficient to meet the existing need.
· Provides that if a governmental entity is awarded the brokerage contract it can subcontract with a government-owned or controlled transportation provider if the broker:
· Is a distinct governmental unit, and the contract could not include payment of costs other than those unique to the distinct brokerage function; and,
· The broker would have to document, after considering the specific transportation needs of the individual, that the government provider is the most appropriate, effective, and lowest cost alternative for each individual transportation service; document that for each trip, and the Medicaid program is paying no more than what the general public is charged.

· Gives the Secretary the authority to add any other medical care which can be covered by the state.

The Centers for Medicare and Medicaid Services (CMS) has provided states with a letter providing guidance on these provisions and the implementation of the DRA, and an associated state plan amendment template for use by states to modify their Medicaid State plan if they choose to implement the option of using a transportation broker or brokers as spelled out by the rules above.  The rule estimates that template will only take 12 minutes to complete and cost $50.  Once approved, the state will not need to resubmit the template, unless it is materially changing the brokerage program.
Summary of Broker Rule Comments:
Overall, CMS received 63 timely comments on many different issues regarding the rule.  Many comments praised the rule, however many raised concerns about other aspects of the proposed regulation.  A summary of the comments pertinent to the MAPPAC are below.
Comment: comments pertaining to the prohibitions were mainly received from regional transportation associations or transportation providers.  They disagreed with the prohibition of a broker providing transportation from making a referral to or subcontracting with a transportation provider with which it has a financial relationship.  Several said it was not practical and would limit the number of entities that could bid on a brokerage contract, and could limit competition to for-profit brokers, and reduce state flexibility in designing their Medicaid transportation program.  Others said that restricting a company from both managing and providing transportation services would create an anti-business climate that would force transportation agencies to choose between a "broker role," the "provider role," or leaving either role unfilled.  

CMS Response: When the DRA was enacted, Congress noted that having a brokerage owned by a company that provides transportation could result in higher costs and a higher potential for fraud or abuse.  Even having a minority share in a company that provides NEMT could lead to fraud or abuse because it could represent a conflict of interest.  CMS also believes that this rule would not create an anti-business climate, but would "level the playing field and promote competition."
Comment: Several commenters opposed the prohibition on non-governmental broker self-referral unless the broker proves that no other qualified providers are available.  One commenter suggested the provisions be modified to (1) allow the broker to use its own resources or refer to another provider with which it has a financial relationship when deemed necessary by the broker to provide timely, cost effective and quality transportation, or to otherwise protect the health and welfare of the beneficiary; (2) the broker should be subject to a 10% limit on self referral in a calendar month, except during the first 90 days of the brokerage contract, when there should be no limit on broker self-referral.
CMS Response: Allowing the broker unrestricted discretion would be contrary to the intent of the statute, and create possible conflicts of interest.  The CMS recognizes that gaps may occur in a provider network due to unforeseen circumstances, yet as they occur states are to determine if the broker can fill that gap, make sure the inadequacies in the system are not persistent or extensive, and guarantee that the broker is living up to its contractual duties.  The CMS also expects states to provide reasonable oversight to ensure that a broker does not offer reimbursement so low that transportation providers are not willing to participate, thereby creating a situation where the broker has to provide transportation services.  Allowing a broker to self-refer would defeat the intent of the statute.
Comment: One commenter said that the final rule should provide an exception to "'innocent and appropriate'" financial relationships between a broker and a NEMT provider to ensure that providers aren’t precluded from participating in the network."
CMS Response: Even though these relationships seem innocuous or unrelated, they have potential for abuse.
Comment: Many commenters asserted that the rule
 "contravenes the policies, concepts, and principles of Executive Order 13330
 and the Interagency Coordinating Council on Access and Mobility (CCAM), which stresses the importance of coordination of public transportation at the Federal level."  Other comments said that the rule was inconsistent with the coordinated public transit human service transportation planning process mandated under SAFETEA-LU.
CMS Response: Executive Order 13330 directs federal agencies to ignore their own policies and rules.  
For Medicaid, the policies of the CCAM are suitable so long as they do not interfere with its
 policies and rules.  According to CMS "[t]he rule did not preclude State Medicaid agencies from participating in efforts to coordinate the use of transportation resources consistent with the guidance issued by the CCAM, as long as those coordination efforts recognize that the Medicaid's responsibility is limited to ensuring cost-effective transportation for beneficiaries to and from Medicaid providers."  Also, SAFETEA-LU allows states to use federal Medicaid funds to meet its requirements to draw down federal transportation grant funds. However, where Medicaid funds are used as state match when drawing down FTA grants, Medicaid funds would not be available to match any future state expenditures funded by SAFETEA-LU because it
 does not authorize the use of SAFETEA-LU funds for matching other federal funds.
Comment:  Many commenters said the rule would interfere with states’ ability to develop coordinated transportation services.  Another commenter suggested human service transportation would be reduced if Medicaid were removed from the coordination plan.
CMS Response: The rule did not expressly mention coordination, but CMS notes that Medicaid funds can only be used for Medicaid services given to approved beneficiaries.  When managing the Medicaid NEMT program, the state has to follow the program’s guidelines regardless of whether they interfere with the state’s efforts to coordinate transportation.
Comment: Many commenters disagreed with the rule’s requirement that government brokers document an individual’s specific transportation needs with respect to that the government provider is the most appropriate and lowest cost alternative, and that they are not charging more than the established fare charged to the public.  They said the requirement will result in additional and costly paperwork.
CMS Response: CMS does not believe that this type of documentation will result in additional or costly paperwork.  Both Medicaid and CMS guidance have always provided for documentation of medical services provided.  The paperwork required by the rule would not be significant and would be relatively simple.  According to CMS, "[a]n annual comparison of the fees paid by Medicaid under the brokerage program for fixed route transportation to the fees charged to the general public for fixed route transportation, and a comparison of the fees paid by Medicaid for public paratransit services to the fees charged to other agencies for comparable public paratransit services, should be all that is necessary."
Comment: Many commenters disagreed with the provision that Medicaid pay no more than what is charged the general public for the same type of ride.  They mentioned that the actual cost of providing paratransit services (door-to-door, curb-to-curb services) to Medicaid beneficiaries is a great deal more than what is charged to the general public since public transit services are subsidized by federal, state, and local funds.  By mandating that Medicaid cannot be charged for the full cost of the ride, the financial burden of public and paratransit trips will shift from ????  to state and local entities.  Further, contrary to the Medicaid rule, the ADA requires states to provide disabled persons with comparable paratransit services wherever public fixed routes are available, and the amount that can be charged may not exceed twice the amount charged to the general public.
CMS Response: States have rules that prohibit Medicaid from paying more for a service than what other third party providers would charge.  CMS was informed that third party providers usually pay the same amount that is charged to the general public; therefore, CMS is prohibited from paying more than what the public is charged for public transportation on a fixed route trip.  

Nevertheless, CMS believes that it is appropriate for Medicaid to pay more than the rate charged to disabled individuals for a similar ride.  Therefore, CMS believes "that Medicaid, through its NEMT program with government brokers, can pay a fare for publicly provided paratransit trips that represents reasonable costs and which is no more than the fare paid for similar paratransit trips by other State Human Services agencies" (emphasis added).

Comment: Several commented that states are in a better position to design their own brokerage systems and procedures that prevent abusive practices and fraud and abuse.
CMS Response: Currently, states have broad flexibility to put together many different NEMT programs “that meet each state’s diverse needs in terms of geography, transportation infrastructure, and target populations, and this rule preserves this flexibility.”  Nevertheless, NEMT programs have always had a high risk of fraud and abuse.  Therefore, CMS implemented the contract requirements and prohibitions in the statute.
Comment: One commenter noticed that the rule does not include a provision for bus passes or other fare methods for Medicaid recipients who are able to use public transportation.

CMS Response: When designing their programs, states have the ability to require the broker to include bus passes and mileage reimbursements, or to allow the broker to determine another method for payment.
Comment: One state commented that responsibility for NEMT is delegated to multiple regions or counties within several states, and that the rule should be amended to allow for a brokerage contract template so the CMS would not have to approve each individual brokerage.
CMS Response: CMS believes it is obligated, under this type of model, to review and approve each separate brokerage program to ensure there is no conflict of interest.
Comment: Several commenters thought that the requirement that governmental entities and public transportation operators must compete on the same terms as non-governmental entities conflicts with current state laws that allow government entities the first right of refusal.

CMS Response: Section 6083 of the DRA requires competitive bidding, and it does not exempt state and local bodies that wish to take part in the bidding process.
Comment: A commenter suggested that limiting services only to beneficiaries with no other means of transportation could significantly reduce the number of Medicaid enrolled individuals benefitting from the NEMT brokerage program.  The commenter asserted that CMS fails to take into account beneficiaries that usually have other means of transportation but cannot use them because of a medical condition
CMS Response: The CMS did not amend the rule to reflect the commenter’s suggestion because “States and brokers understand that they must take into consideration the beneficiary’s physical condition when determining if the beneficiary has another means of getting to and from a medical service."
� When transportation is treated as a medical service, states usually receive a higher reimbursement rate, but have less control over how services are provided.  States have more flexibility in how they provide administrative services, but also must accept a lower federal reimbursement rate.


� The final rule was incorporated in 42 CFR § 440.170(a)(4).


� The term ‘rule’ is used throughout since it is now final; however, at the time the comments were made, the rule was still proposed.


� See the California Coordinated Human Service Transportation Matrix for additional information.





�I inserted this phrase because this is the meaning I got from this bullet. I’m not sure, however, that I’m correctly interpreting what is being said. Right or wrong though, I think there needs to be a phrase here that answers “exception to what?”


�I’m not sure what is meant here? Do you mean “…thus leaving one or the other role unfilled?” Or do you mean, “…resulting in neither role being filled?”


�Really?


�Whose? Medicaid’s? The Executive Order’s?


�What?


�You haven’t emphasized anything that I can see.





