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BIDDER/PROPOSER DBE PARTICIPATION 

REQUIREMENTS AND INSTRUCTIONS

(For Local Agency Contracts Fully Or Partially Funded With Federal Funds)
This project is subject to Part 26, Title 49, Code of Federal Regulations entitled “Participation by Disadvantaged Business Enterprises (DBE) in Department of Transportation Financial Assistance Programs.”  Bidders/proposers shall be fully informed of the requirements of the regulations and the [Local Agency’s] Disadvantaged Business Enterprise (DBE) program developed pursuant to the regulations.

DEFINITIONS

A DBE must be a small business concern as defined pursuant to the Small Business Act and Small Business Administration (SBA) regulations.  A firm is not an eligible DBE in any Federal fiscal year if the firm (including its affiliates) has had average annual gross receipts, as defined by SBA regulations  (see 13 CFR 121.402), over the firm's previous three fiscal years, in excess of $16.6 million.

A DBE is a for profit small business concern that is:

1. At least 51% owned by one or more individuals who are both socially and economically disadvant-aged or, in the case of a corporation (publicly- owned business), at least 51% of the stock is owned by one or more such individuals and 

2.  Whose management and daily business operations are controlled by one or more of the socially and economically disadvantaged individuals who own it. 

AWARD AND SUBSTITUTION
Award of this contract will be to the lowest responsive and responsible bidder/proposer or to the most qualified Architectural and Engineering (A&E) firm whose proposal complies with all the requirements prescribed and who has met the goal for DBE participation or demonstrated, to the satisfaction of the [Local Agency], that the bidder/proposer has documented adequate good faith efforts to do so as required by these instructions.  Failure to do so will be cause for rejection.

If awarded the contract, Contractor may not substitute a person as a subcontractor in place of the DBE subcontractor listed in the original bid/proposal without the written authorization of the contract manager pursuant to the term of the contract.  Failure to obtain approval may result in payment being denied.

COMMERCIALLY USEFUL FUNCTION 

A DBE must perform a commercially useful function, i.e.  must be responsible for the execution of a distinct element of the work and must carry out its responsibility by actually performing, managing and supervising the work or in accordance with the factors described in Section 26.55, 49 CFR Part 26 for materials, supplies or trucking. 

DBE PARTICIPATION 

A bidder/proposer in order to be considered a responsible and responsive bidder must make good faith efforts to meet the goal established for the contract. The bidder/proposer can meet this requirement in either of two ways: 

1) meet the goal, documenting commitments for participation by DBE firms; or 

2) if the goal is not met, the bidder/proposer must  document adequate good faith efforts.

A bidder/proposer (prime contractor) who is not a certified DBE bidder/proposer will be required to document one or a combination of the following:

1.  The bidder/proposer will meet the goal through work performed by DBE subcontractors, suppliers or trucking companies. 

2.  The bidder/proposer, prior to bidding, made a adequate good faith efforts to meet the goal.  

A certified DBE may participate as a prime contractor, subcontractor, joint venture partner, or as a vendor of material or supplies or as a trucking company.

A certified DBE bidder/proposer  not bidding as a joint venture with a non-DBE, will be required to document one or a combination of the following:

1. The DBE bidder/proposer  will meet the goal by   performing work with its own forces:

2. The bidder/proposer will meet the goal through 

work performed by DBE subcontractors, suppliers 

or trucking companies.

3. The bidder/proposer prior to bidding, made 

adequate good faith efforts to meet the goal.

A DBE joint venture partner must be responsible or specific contract items of work, or portions thereof.  Responsibility means actually performing, managing and supervising the work with its own forces.  

The DBE joint venture partner must share in the capital contributions, control, management, risks and profits of the joint venture.  The DBE joint venture must submit the joint venture agreement with the bid or proposal or the DBE participation information form attached to these instructions.

If the bidder/proposer documents adequate good faith efforts to meet the goal, the award cannot be denied on the basis that the bidder/proposer failed to meet the goal. 

The bidder/proposer (prime contractor) shall list only one subcontractor for each portion of work as defined in their bid/proposal.  

Any dollar amount of work, service or supplies proposed for DBE participation can only be counted once. That is, any further subcontracting or spending for DBE work, service or supplies already credited once for DBE participation cannot be counted again.  

DBEs must be certified by the Caltrans Civil Rights Program or a participating California local agency, which has a reciprocal agreement with Caltrans and which certifies in conformance with 49 CFR, Part 26 regulations, by the Invitation for Bid (IFB) opening date or by the Request for Proposal (RFP) or Architectural and Engineering (A&E) contract Statement of Qualification (SOQ) due date before credit may be considered toward meeting the DBE goal.

Firms that are self-certified as DBEs are not eligible for DBE credit. 

A prime contractor who is a certified DBE is eligible to claim all of the work it performs in the contract toward the  goal except that portion of the work to be performed by non-DBE subcontractors. 

Credit for materials or supplies purchased from DBEs will be as follows:  

1. If the materials or supplies are obtained from a DBE manufacturer, 100 percent of the cost of the materials or supplies will count toward the DBE goal. 

NOTE:  A DBE manufacturer is a firm that operates or maintains a factory or establishment that procedures, on the premises, the materials, supplies, articles, or equipment required under the contract and of the general character described by the specifications.  

2. If the materials or supplies are purchased from a DBE regular dealer, 60 percent of the cost of the materials or supplies will count toward the DBE goal. 

 NOTES:

 1)  A DBE regular dealer is a firm that owns, operates or maintains a store, warehouse or other establishment in which the materials, supplies, articles or equipment of the general character described by the specifications and required under the contract are bought, kept in stock and regularly sold or leased to the public in the usual course of business.  

2)To be a DBE regular dealer, the firm must be an established, regular business that engages, as its principal business and under its own name, in the purchase and sale or lease of the products in question.  A person may be a DBE regular dealer in such bulk items as petroleum products, steel, cement, gravel, stone or asphalt without owning, operating or maintaining a place of business as provided in this paragraph if the person owns and operates distribution equipment for the products.  

3)Any supplementing of regular dealers’ own  distri-bution equipment shall be by a long-term lease agreement and not on an ad hoc or contract by  contract basis.  

4) Packagers, brokers, manufacturers’ representatives, or other persons who arrange or expedite transactions are not DBE regular dealers within the meaning of this paragraph.

5)Credit for materials or supplies purchased from a DBE which is neither a manufacturer nor a regular dealer will be limited to the entire amount of fees or commission charged for assistance in the procurement of the materials an supplies or fees or transportation charges for the delivery of materials or supplies required on a job site, provide fees are reasonable and not excessive as compared with fees charged for similar services.  The cost of materials or supplies are not counted toward the DBE goal in this instance.  

Credit for DBE trucking companies will be as follows:

1. The DBE must be responsible for the management and supervision of the entire trucking operation for which it is responsible on a particular contract and there cannot be a contrived arrangement for the purpose of meeting DBE goals.

2. The DBE must itself own and operate at least one fully licensed, insured, and operational truck used on the contract.

3. The DBE receives credit for the total value of the transportation services it provides on the contract using trucks it owns, insures, and operates using drivers it employs.

4. The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as a DBE.  The DBE who leases trucks from another DBE receives credit for the total value of the transportation services the lessee provides on the contract. The DBE may also lease trucks from a non-DBE firm, including an owner-operator.  The DBE who leases trucks from a non-DBE is entitled to credit only for the fee or commission it receives as a result of the lease arrangement.

5. The DBE does not receive credit for the total value of the transportation services provided by the lessee, since these services are not provided by a DBE.

6. A  lease must indicate that the DBE has exclusive use and control over the truck.  This does not preclude the leased truck from working for others during the term of the lease with the consent of the DBE, so long as the lease gives the DBE absolute priority for use of the leased truck.  

7. Leased trucks must display the name and identification number of the DBE.

SUBMISSION OF DBE INFORMATION 

To be eligible for award of the contract, bidders or proposers must either have met the DBE goals or have provided documentation to establish that prior to bid or cost proposal submittal, the bidder or proposer has made adequate good faith efforts to do so.  Final determination of goal attainment or good faith effort by the bidder or proposer will be at the [Local Agency’s] discretion.

The required DBE information shall be submitted on the DBE Participation Exhibit 15-G attached to these instructions.  

It is the bidder/proposer’s responsibility to make enough work available to DBEs and to select those portions of the work or material needs consistent with the available DBEs to meet the goal.

It is the responsibility of the bidder/proposer to verify that DBEs are certified.

Bidders/proposers are cautioned that even though their submittal indicates they will meet the stated DBE goal, their submittal should also include their adequate good faith efforts information along with their DBE goal information to protect their eligibility for award of the contract in the event the [Local Agency], in its review, finds that the goal has not been met. 

The bidders/proposers DBE information shall include:
1) The names of DBE firms that will participate in the contract with a complete description of work or supplies to be provided by each DBE and the dollar value of each proposed DBE transaction.

2) A written confirmation from each DBE that is participating in the contract.  A copy of the DBEs quote will serve as written confirmation that the DBE is participating in the contract.  

3) When 100 percent of a contract item of work is not to be performed or furnished by a DBE, a description of the exact portion of that work to be performed or furnished by that DBE shall be included in the DBE information including the planned location of that work.

4) The work that a DBE prime contractor has committed to be performed with its own forces as well as the work that it has committed to be performed by DBE subcontractors, suppliers and trucking companies will be required.  

GOOD FAITH EFFORTS 

The information necessary to establish the bidder/proposer’s adequate good faith efforts to meet DBE goal should include:

1.  The names and dates in each publication which a request for DBE participation for this contract was placed by the bidder/proposer.

2.  The names and dates of written notices sent to certified DBEs soliciting bids for this project and the dates and methods used for following up initial solicitations to determine with certainty whether the DBEs were interested.

3.  The items of work which the bidder/proposer made available to DBE firms, including, where appropriate, any breaking down of the contract work items (including those items normally performed by the bidder with its own forces) into economically feasible units to facilitate DBE participation. 

 Note:  It is the bidder/proposer’s responsibility to demonstrate that sufficient work to meet the DBE goal was made available to DBE firms.

4.  The names, addresses, and telephone numbers of rejected DBE firms, the firms selected for that work, and the reasons for the bidder/proposer’s choice.  

5.  Efforts made to assist interested DBEs in obtaining bonding, lines of credit or insurance, and any technical assistance or information related to the plans, specifications and requirements for the work which was provided to DBEs.  

6.  Efforts made to assist interested DBEs in obtaining necessary equipment, supplies, materials or related assistance or services, excluding supplies and equipment the DBE subcontractor purchases or leases from the prime contractor or its affiliate.

7. The names of agencies contacted to provide assistance in contacting, recruiting and using DBE firms.

8.  Any additional data to support a demonstration of good faith efforts.  

Note:  The Caltrans Civil Rights Program maintains a website, which includes a directory of certified DBE firms at www.dot.ca.gov/hq/bep.

RIGHT OF ADMINISTRATIVE CONSIDERATION

If the apparent successful bidder/proposer

has failed to meet the DBE requirements by failing to document it has obtained enough DBE participation to meet the goal; or did not succeed in documenting adequate good faith efforts,  the bidder/proposer has  five (5) calendar days after notification by the [Local Agency] to provide written documentation or argument concerning the issue of whether it met the goal or made adequate good faith efforts to do so.   

Written documentation must be submitted to:

[Local Agency]

[Local Agency’s address]

Phone: 

Fax:  

A written decision on reconsideration will be issued within _________days of receipt of the request.  

Page 10-46
Revised July 15, 2000

LPP 00-XX
Page 10-43
LPP 00-XX Revised 

July 15, 2000

