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Jeremy Ketchum

California Department of Transportation
2389 Gateway Oaks Drive, Suite #100
Sacramento, CA 95833

CLEAN WATER ACT §401 TECHNICALLY CONDITIONED WATER QUALITY
CERTIFICATION FOR DISCHARGE OF DREDGED AND/OR FILL MATERIALS FOR THE
I-80 ACROSS THE TOP BUS/CARPOOL LANE PROJECT (WDID#5A34CR00447),
SACRAMENTO COUNTY

This Order responds to your 27 February 2009 application submittal for the Water Quality
Certification of a transportation project permanently impacting approximately 0.556 acre and
temporarily impacting approximately 2.30 acres of waters of the United States.

WATER QUALITY CERTIFICATION STANDARD CONDITIONS:
This certification action is subject to medification or revocation upon administrative or

judicial review, including review and amendment pursuant to §13330 of the California
Water Code and §3867 of Title 23 of the California Code of Regulations (23 CCR).

2. This certification action is not intended and shall not be construed to apply to any

discharge from any activity involving a hydroelectric facility requiring a Federal Energy
Regulatory Commission (FERC} license or an amendment to a FERC license unless the
pertinent certification application was filed pursuant o 23 CCR subsection 3855(b) and the
application specifically identified that a FERC license or amendment to a FERC license for
a hydroelectric facility was being sought.

3. The validity of any non-denial certification action shall be conditioned upon total payment of

the full fee required under 23 CCR §3833, unless otherwise stated in writing by the
certifying agency.

4, Certification is valid for the duration of the described project. This certification is no longer

valid if the project (as currently described) is modified, or coverage under Section 404 of
the Clean Water Act has expired.

California Environmental Protection Agency

Q’&Recycled Paper
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ADDITIONAL TECHNICALLY CONDITIONED CERTIFICATION CONDITIONS:

In addition to the four standard conditions, the California Department of Transportation shall
satisfy the following:

1. The California Department of Transportation shall notify the Central Valley Water Quality
Control Board (Central Valley Water Board) in writing 7 days in advance of the start of any
in-water activities. ‘

2. Except for activities permitted by the U.S. Army Corps under §404 of the Clean Water Act,
soil, silt, or other organic materials shall not be placed where such materials could pass
into surface water or surface water drainage courses.

3. All areas disturbed by project activities shall be protected from washout or erosion.

4. The California Department of Transportation shall maintain a copy of this Certification and
supporting documentation (Project Information Sheet) at the Project site during
construction for review by site personnel and agencies. All personnel (employees,
contractors, and subcontractors) performing work on the proposed project shall be
adequately informed and trained regarding the conditions of this Certification.

5. All temporarily affected areas will be restored to pre-construction contours and conditions
upon completion of construction activities.

6. The California Department of Transportation shall perform surface water sampling:
1) When performing any in-water work; 2) In the event that project activities result in any
materials reaching surface waters or; 3) When any activities result in the creation of a
visible plume in surface waters. The following monitoring shall be conducted immediately
upstream out of the influence of the project and 300 feet downstream of the active work
area. Sampling results shall be submitted to this office within two weeks of initiation of
sampling and every two weeks thereafter. The sampling frequency may be modified for
certain projects with written permission from the Central Valley Water Board,

. Type of
Parameter Unit Sample Frequency of Sample
Turbidity NTU Grab Every 4 hours during in
_ : water work
Setileable Material mi/ Grab Same as above.
Visible construction Obsei t'. Visible Continuous throughout
related pollutants - servations Inspections the construction period
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7.

10.

11.

12.

13.

14.

Activities shall not cause turbidity increases in surface water to exceed:

(a} where natural turbidity is less than 1 Nephelometric Turbidity Units (NTUs),
controllable factors shall not cause downstream turbidity to exceed 2 NTU,
(b) where natural turbidity is between 1 and 5 NTUs, increases shall not exceed 1 NTU,;
(c) where natural turbidity is between 5 and 50 NTUs, increases shall not exceed
20 percent;
(d) where natural turbidity is between 50 and 100 NTUs increases shall not exceed
10 NTUs;
(e) where natural turbidity is greater than 100 NTUs, increases shall not exceed
10 percent.

Except that these limits will be eased during in-water working periods to allow a turbidity
increase of 15 NTU over background turbidity as measured in surface waters 300 feet
downstream from the working area. In determining compliance with the above limits,
appropriate averaging periods may be applied provided that beneficial uses will be fully
protected. Averaging periods may only be assessed by prior permission of the Central
Valley Water Board.

- Activities shall not cause settleable matter to exceed 0.1 ml/l in surface waters as

measured in surface waters 300 feet downstream from the project.

The discharge of petroleum products or other excavated materials to surface water is
prohibited. Activities shall not cause visible oil, grease, or foam in the work area or
downstream. The California Department of Transportation shall notify the Central Valley
Water Board immediately of any spill of petroleum products or other organic or earthen
materials.

The California Department of Transporiation shall notify the Central Valléy Water Board
immediately if the above criteria for turbidity, settleable matter, oil/grease, or foam are
exceeded. :

The California Department of Transportation shall comply with all California Department of
Fish and Game 1600 requirements for the project.

The California Department of Transportation must obtain coverage under the NPDES
General Permit for Storm Water Discharges Associated with Construction and Land
Disturbance Activities issued by the State Water Resources Control Board for any prOJect
disturbing an area of 1 acre or greater.

The Conditions in this water quality certification are based on the information in the
attached "Project Information.” If the information in the attached Project Information is
modified or the project changes, this water quality certification is no longer valid until
amended by the Central Valley Water Board.

The Minimization/Avoidance/Compensation measures specified the Animal Species, and
Hydrology, Water Quality, Storm Water sections of Appendix E of the 2008 Environmental
Impact Report for the project must be implemented.
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15.

16.

17.

18.

In the event of any violation or threatened violation of the conditions of this Order, the
violation or threatened violation shall be subject to any remedies, penalties, process, or
sanctions as provided for under State law and section 401 (d) of the federal Clean Water
Act. The applicability of any State law authorizing remedies, penalties, process, or
sanctions for the violation or threatened violation constitutes a limitation necessary to
ensure compliance with this Order. :

a. If the California Department of Transportation or a duly authorized representative of
the project fails or refuses to furnish technical or monitoring reports, as required
under this Order, or falsifies any information provided in the monitoring reports, the
applicant is subject to civil, for each day of violation, or criminal liability.

b. In response to a suspected violation of any condition of this Order, the Central
Valley Water Board may require the California Department of Transportation to
furnish, under penalty of perjury, any technical or monitoring reports the Central
Valley Water Board deems appropriate, provided that the burden, including cost of
the reports, shall be in reasonable relationship to the need for the reports and the
benefits to be obtained from the reports.

c. The California Department of Transportation shall allow the staff(s) of the Central
Valley Water Board, or an authorized representative(s}, upon the presentation of
credentials and other documents, as may be required by law, to enter the project
premises for inspection, including taking photographs and securing copies of
project-related records, for the purpose of assuring compliance with this certification
and determining the ecological success of the project.

The California Depariment of Transportation shall provide a Notice of Completion (NOC)

no later than 30 days after the project completion. The NOC shall demonstrate that that the
project has been carried out in accordance with the project's description (and any
amendments approved). The NOC shall include a map of the project location(s), including -
final boundaries of any in situ restoration area(s), if appropriate, and representative pre and
post construction photographs. Each photograph shall include a descriptive title, date
taken, photographic site, and photographic orientation.

All temporarily disturbed areas, including temporary fills, must be returned to
preconsiruction contours and conditions. Temporary fills must be removed in their entirety.

All disturbed project areas must be vegetated with native plants after construction activities -
are completed.

ADDITIONAL STORM WATER QUALITY CONDITIONS:

The California Department of Transportatlon shall also satlsfy the following addlt:onal storm
water quality conditions:

1. During the construction phase, The California Depariment of Transportation must
employ strategies to minimize erosion and the introduction of pollutants into storm water
runoff. These strategies must include the following:
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(a) the Storm Water Pollution Prevention Plan (SWPPP) must be prepared during
the project planning and design phases and implemented, as appropriate,
before construction;

(b) an effective combination of erosion and sediment control Best Management
Practices (BMPs) must be implemented and adequately working pricr to the
rainy season and during all phases of construction.

2. The California Department of Transportation must minimize the short and long-term
impacts on receiving water quality from the |-80 Acrass the Top Bus/Carpool Lane
Project by implementing the following post—constructlon storm water management
practlces as appropnate

(a) reduce peak runoff flows;

(b) provide treatment BMPs to reduce pollutants in runoff;

(c) ensure existing waters of the State (e.g., wetlands, vernal pools, or creeks) are
not used as pollutant source controls and/or treatment conirols;

(d) preserve and, where possible, create or restore areas that provide important
water guality benefits, such as riparian corridors, wetlands, and buffer zones:

(e) limit disturbances of natural water bodies and natural drainage

(f) control post-development peak storm water run-off discharge rates and
velocities to prevent or reduce downstream erosion, and to protect stream
habitat.

REGIONAL WATER QUALITY CONTROL BOARD CONTACT PERSON:

Daniel Worth, Environmental Scientist
11020 Sun Center Drive #200
Rancho Cordova, California 95670-6114

dworth@waterboards.ca.gov
(916) 464-4709

WATER QUALITY CERTIFICATION:

| hereby issue an order certifying that any discharge from the California Department of
Transportation, I-80 Across the Top Bus/Carpool Lane Project (WDID# 5A34CR00447) will
comply with the applicable provisions of §301 ("Effluent Limitations"), §302 ("Water Quality
Related Effluent Limitations"), §303 ("Water Quality Standards and Implementation Plans"),
§306 ("National Standards of Performance"), and §307 ("Toxic and Pretreatment Effluent
Standards") of the Clean Water Act. This discharge is also regulated under State Water
Resources Control Board Water Quality Order No. 2003-0017 DWQ “Statewide General
Waste Discharge Requirements For Dredged Or Fill Discharges That Have Received State
Water Quality Certification (General WDRs)".

Continue on next page
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Except insofar as may be modified by any preceding conditions, all certification actions are
contingent on (a) the discharge being limited and all proposed mitigation being completed in
strict compliance with the California Department of Transportation’s project description and the .
attached Project Information Sheet, and (b) compliance with all applicable requirements of the
Water Quality Control Plan for the Sacramento River and San Joaquin River, Fourth Edition,
revised September 2008.

7 R
i ]
e %'&

i,ﬁ)”Pameia\ C. Creedon
’ Executive Officer

Enclosure: Project Information

cc: See enclosure, page 10
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PROJECT INFORMATION
Application Date: 27 February 2009

Applicant: Jeremy Kefchum
Caiifornia Department of Transportation
2389 Gateway Oaks Drive, Suite #100
Sacramento, CA 95833

Project Name: 1-80 Across the Top Bus/Carpool Lane Project
Application Number: WDID# 5A34CR00447
Type of Project: Transportation Project

Project Location: Section 3, 4, 11, 13, 17, 18, 21, 22, 23, 26, 27, 28, 31 and 32,
Township @ North, Range 4 and 5 East, MDB&M
Latitude: 38°38'28" and Longitude: -121°28'21"

County: Sacramento County

Receiving Water(s) (hydrologic unit): Steelhead Creek, Sacramento Hydrologic Basin,
Valley-American Hydrologic Unit #519.20, Coon-American HSA

Water Body Type: Wetlands, Streambed

Designated Beneficial Uses: The Water Quality Control Plan for the Sacramento River and
San Joaquin River, Fourth Edition, revised September 2009 (Basin Plan) has designated
beneficial uses for surface and ground waters within the region. Beneficial uses that could be
impacted by the project include: Municipal and Domestic Water Supply (MUN); Agricultural
Supply (AGR); Industrial Supply (IND), Hydropower Generation (POW); Groundwater
Recharge, Water Contact Recreation (REC-1); Non-Contact Water Recreation (REC-2); Warm
Freshwater Habitat (WARM); Cold Freshwater Habitat (COLD); and Wildlife Habitat (WILD}).

Project Description (purpose/goal): The [-80 Across the Top Bus/Carpool Lane Project
proposes the construction of 9.8 miles of High-Occupancy Vehicle (HOV) lanes in the median
of Interstate 80 from just east of the Sacramento River to Watt Avenue. Construction of the
HOV lanes will permanently pave approximately 45 acres within the existing median. Thls
project also requires the construction of the following items.

1) Eight, 5-foot by 3.5-foot oblong columns will be constructed within the Natomas East Main
Drainage Canal (NEMDC). These columns will support the proposed HOV lanes, which will be -
built between the existing bridge crossings over the NEMDC. Additionally, six concrete infill
walls will be constructed between six pairs of existing columns within the NEMDC. The infill
walls will provide additional strength to the existing bridge structures for seismic stability. The
walls will be built in a north-south orientation, and thus will negligibly impede the flow of water
in the canal during the wet season. These structural components will permanently fill 0.004
acre of waters of the United States.
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2) A temporary bridge (for construction equipment access) will be used to cross Steelhead
Creek. Steelhead Creek is a natural stream which is contained within the levees of the
NEMDC. The temporary structure wili be built completely out of the creek. No work will oceur
within the bed and banks of Steelhead Creek, and no debris, soil, or other fill material will be
allowed in the creek. In addition, a temporary staging area will be constructed within the
banks of the NEMDC, but not within the banks of Steelhead Creek. These temporary activities
will affect 2.30 acres of waters of the United States. All temporarily disturbed areas, including
temporary fills, must be returned to pre-construction contours and conditions. Temporary fills.
must be removed in their entirety. All disturbed project areas must be vegetated with a native
seed mix and monitored for three years. :

3) Rock slope protection {(RSP) will be installed in the NEMDC directly underneath the
Interstate 80 Bridge to stabilize the banks. RSP will not be installed within Steelhead Creek
unless the California Department of Fish and Game and the National Marine Fisheries Service
provide written authorization to do so. This activity will permanently impact 0.111 acre of
waters of the United States. :

4) Along Interstate 80, approximately 3,225 feet of roadside drainage in the westbound
direction, and 3,250 feet of roadside drainage in the eastbound direction will be relocated and
re-vegetated to allow for road widening. The total impacts to the roadside drainage are
approximately 0.44 acre. The road widening will also require relocation of 0.001 acre of
wetland. These roadside drainages and wetlands will be replaced on site.

Preliminary Water Quality Concerns: Construction activities may impact surface waters with
increased turbidity and settleable matter.

Proposed Mitigation to Address Concerns: The California Department of Transportation
will implement Best Management Practices (BMPs) to control sedimentation and erosion. All
temporary affected areas will be restored to pre-construction contours and conditions upon
completion of construction activities. The California Department of Transportation will conduct
turbidity and settleable matter testing during in-water work, stopping work if the Basin Plan
criteria are exceeded or are observed.

FilllExcavation Area: Approximately 1,651 cubic yards of clean soil will be placed into 0.001
acre of jurisdictional wetland, and 0.440 acre of un-vegetated roadside ditch. This project will
also result in the installation of 278 cubic yards of concrete, and 2,380 cubic yards of rock
slope protection within 0.115 acre (0.111 acre + 0.004 acre) of the NEMDC. Additionally, 2.30
acres within the NEMDC will be temporarily impacted. The total disturbance to waters of the
United States is approximately 2.856 acres (2.30 acre of temporary impacts and 0.556 acre of
permanent impacts). '
Dredge Volume: Approximately 278 cubic yards of soil will be removed from within the
NEMDC to make room for the new concrete columns.

U.S. Army Corps File Number: 200700309
U.S. Army Corps of Engineers Permit Number: Nationwide Permit #14

Department of Fish and Game Streambed Alteration Agreement: -The California
Department of Transportation applied for a Streambed Alteration Agreement in January 2008.



California Department of Transportation -9- 23 July 2010
{30 Across the Top Bus/Carpoo! Lane Project

Possible Listed Species: Central Valley steelhead, giant garter snake

Status of CEQA Compliance: The California Department of Transportation approved the
Final Environmental Impact Report on 31 January 2008 and filed a Notice of Determination for
this project on 8 February 2008 (State Clearinghouse Number SCH2006082057).

As a Responsible Agency under California Environmental Quality Act (CEQA), the Central
Valley Water Board reviewed the Environmental Impact Report and found that impacits to
water quality were adequately addressed.

With regard to the remaining impacts identified in the Environmental Impact Report, the
corresponding mitigation measures proposed are within the responsibility and jurisdiction of
another public agency, and not within the jurisdiction of the Central Valley Water Board. Such
impacts and mitigation measures do not relate to water quality or related nuisance, and
therefore fall outside of the Central Valley Water Board's jurisdiction.

Compensatory Mitigation: To mitigate for approximately 2.30 acre of temporary impacts to
riparian buffer habitat located within the NEMDC, Caltrans must completely restore all 2.30
acres of the temporarily disturbed NEMDC to its pre-construction condition, and Caltrans must
purchase 0.021 acre of Riparian credits from Beach Lake Mitigation Bank as required by the
U.S. Army Corps of Engineers. To mitigate for permanent impacts to 0.440 acre of vegetated
roadside ditch and 0.001 acre of jurisdictional wetland, approximately 0.440 acre of vegetated
roadside ditch and 0.001 acre of jurisdictional wet!land must be created on site. To mitigate for
the permanent loss of 0.115 acre of waters of the United States, Caltrans must purchase
0.115 acre of Perennial Wetland Credits from the Beach Lake Mitigation Bank as required by
the U.S. Army Corps of Engineers. Additionally, Caltrans will purchase 0.32 acre of giant
garter snake (GGS) habitat from the Gilsizer Conservation GGS Bank as required by the U.S.
Fish and Wildlife Service. ,

Application Fee Provided: Total fees of $8,511.00 have been submitted to the Central
Valley Water Board as required by 23 CCR §3833b(3}(A) and by 23 CCR §2200(e).
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DISTRIBUTION LIST

United States Army Corp of Engineers
Sacramento District Office

Regulatory Section, Room 1480

1325 J Street

Sacramento, CA 95814-2922

United States Fish & Wildlife Service

~Sacramento Fish & Wildlife Office
2800 Cottage Way

Sacramento, CA 95825

Jeff Drongesen

Department of Fish and Game
1701 Nimbus Road, Suite A
Rancho Cordova, CA 95670

Bill Jennings

CA Sportfishing Protection Alliance
3536 Rainier Avenue

Stockton, CA 95204

(Electronic copy only) Bill Orme
State Water Resources Control Board
401 Certification and Wetlands Unit Chief

(Electronic copy only) Dave Smith
- Wetlands Section Chief (W-3)
United States Environmental Protection Agency

23 July 2010
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= California Natural Resources Agency ARNOLD SCHWARZENEGGER, Governor

wl DEPARTMENT OF FISH AND CAME

| http://www.dfg.ca.gov
North Central Region

1701 Nimbus Road, Suite A

Rancho Cordova, CA 95670

916-358-2900

“NOTICE OF EXEMPTION”

The Department has determined that your project as described in the subject Lake or
Streambed Alteration Agreement is exempt from the California Environmental Quality
Act (CEQA) and will file a notice of Exemption for your project. The Notice will be filed
with the Office of Planning and Research, as required by CEQA. The Department's
compliance with CEQA may be legally challenged for 35 days following the filing of the
Notice of Exemption.

This completes the Department’s agreement process. You may proceed with your
project according to the terms and provisions of your Streambed Alteration Agreement if
you have obtained all other permits required from local, other State, and Federal
agencies.

Conserving California’s Wildlife Since 1870



Notification No. 1600-2009-0043-R2
AGREEMENT REGARDING PROPOSED STREAM ALTERATION

THIS AGREEMENT, entered into between the State of California, Department of Fish and
Game, hereinafter called DFG, and California Department of Transportation of Sacramento, State of
California, hereafter called Caltrans, is as follows:

WHEREAS, pursuant to California Fish and Game Code, Section 1602, Caltrans, on February
27, 2009, notified DFG that it intends to substantially divert or obstruct the natural flow of, or
substantially change the bed, channel, or bank of, or use material from the streambed of, the
following water: Natomas East Main Drainage Canal (NEMDC) also known as Steelhead Creek, in
the County of Sacramento, State of California, Section 4, Township 9N, Range 4E, USGS Map Rio
Linda MDB&M.

WHEREAS, DFG, represented by Gary Hobgood, has determined that such operations may
substantially adversely affect existing fish and wildlife resources including: borrowing owl (Athene
cunicularia); giant garter snake (Thamnophis couchi gigas); Western Pond Turtle (Actinemys
marmorata); Cliff Swallow (Petrochelidon pyrrhonota); white-throated swift (Aeronautes saxatalis);
Swainson’s hawk (Buteo swainsoni); fall-/late fall-run Chinook salmon (O. tshawytscha); Central
Valley steelhead (O. mykiss); warm water fish species, amphibians, and other aquatic and terrestrial
plant and wildlife species.

THEREFORE, DFG hereby proposes measures to protect fish and wildlife during Caltrans'
work. Caltrans hereby agrees to accept the following recommendations as part of his work:

Project Description: 1-80 Across the Top Bus/Carpool Lanes Project

The project will require the construction of eight (8) new 5-foot by 3.5-foot oblong columns (0.003
acres) within the Natomas East Main Drainage Canal (NEMDC), located just east of Northgate
Boulevard, to support the proposed median lanes that will be built between the existing bridge
crossing over the NEMDC. A natural stream, Steelhead Creek, is contained within the levees of the
NEMDC. The proposed new columns will be installed in the NEMDC channel when it is dry, and no
construction activities will occur within Steelhead Creek. A temporary bridge (for construction
equipment access) will be used to cross Steelhead Creek. The temporary structure will be
completely out of the creek, no work will occur in the creek, and no debris, soil or other fill material will
be allowed in the creek.

Concrete infill walls (20 feet long, 1.5 feet wide, and 7 feet deep; 0.004 acres) will be constructed
between the existing columns at six locations within the NEMDC (three infill walls in each direction).
The infill walls provide additional strength to the existing structure. The walls will be built in a north-
south orientation, and thus will not impede the flow of water in the canal during the wet season.

Two existing roadside ditches, which includes a small 0.001-acre wetland, will be filled. The ditches
will be relocated and the wetland replaced on-site.

Construction of auxiliary lanes between West EI Camino Ave. and I-5 and adjacent to the West
Drainage Canal (WDC) will require one season to complete.

Temporary impacts to other waters within the NEMDC included approximately 2.3 acres underneath
the two existing bridge structures and an area adjacent to the toe of the eastern levee. Temporary
staging areas included these areas and the Caltrans maintenance yards south of the project area.
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Access to the site will be from the eastern levee road and from the western levee using a temporary
bridge over Steelhead Creek (see figures in Attachment 1).

Temporary impacts to NEMDC will be minimized by working during the summer months when the
NEMDC channel is dry (except for Steelhead Creek), and by using mats to minimize compaction of
soil. All appropriate Best Management Practices (BMP’s), which will be part of the Storm Water
Pollution Prevention Plan (SWPPP), will be implemented to avoid and minimize impacts to the
NEMDC and Steelhead Creek.

Construction of auxiliary lanes between West EI Camino Ave. and I-5 and adjacent to the West
Drainage Canal (WDC) will require one season to complete. The proposed project will avoid the
WDC channel entirely.

The construction of auxiliary lanes between West El Camino Avenue and I-5 will require filling the
roadside ditches (0.44 acres), which includes the one small wetland (0.001 acres). The project will
require the relocation of the ditches adjacent to the auxiliary lane. The new ditches will be graded to
receive roadway and irrigation runoff as they do now. The 0.001-acre wetland will be replaced on-site
in the same complex as the relocated ditches. Hydrophytic vegetation is expected to re-establish itself
in the wetland.

Temporary impacts in the NEMDC channel will be reduced by restoring all areas to pre-construction
conditions and planting native riparian plants.

Stream Zone Defined: The stream zone is that portion of the stream channel that restricts lateral
movement of water. For this project, the stream zone is delineated as the area on the water side of
the water side hinge-point of the levee.

1. The natification, together with all supporting documents submitted with the notification,
including the 1-80 Across the Top Bus/Carpool Lanes Project SACRAMENTO COUNTY,
CALIFORNIA DISTRICT 3 - SAC - 80, PM 0.3/10.4 03-37970 FINAL ENVIRONMENTAL
IMPACT REPORT/ENVIRONMENTAL ASSESSMENT, Dated February 2008, are hereby
incorporated into this agreement to describe the location and features of the proposed project.
Caltrans agrees that all work shall be done as described in the notification and supporting
documents, incorporating all project modifications, wildlife resource protection features,
mitigation measures, and provisions as described in this agreement. Where apparent conflicts
exist between the notification and the provisions listed in this agreement, Caltrans shall comply
with the provisions listed in this agreement. Caltrans further agrees to notify DFG of any
modifications made to the project plans submitted to DFG. At the discretion of DFG, this
agreement will be amended to accommodate modifications to the project plans submitted to
DFG and/or new project activities. Please see the current fee schedule to determine the
appropriate amendment fee.

2. Documents, plans, surveys, notifications, and requests pertaining to this project or required by
this agreement may be sent via email to Gary Hobgood at ghobgood@dfg.ca.gov or delivered
to DFG of Fish and Game at 1701 Nimbus Road, Suite A, Rancho Cordova, CA 95670. Refer
to Notification Number 1600-2009-0016-R2 when submitting documents to DFG.

3. The time period for completing the work within the stream zone of Steehead Creek shall be
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restricted to periods of low stream flow and dry weather and shall be confined to the period of
May 1 to October 15. Construction activities shall be timed with awareness of precipitation
forecasts and likely increases in stream flow. Construction activities within the stream zone
shall cease until all reasonable erosion control measures, inside and outside of the stream
zone, have been implemented prior to all storm events. Revegetation, restoration and erosion
control work is not confined to this time period.

If Caltrans finds more time is needed to complete the authorized activity, Caltrans shall submit
a written request for a work period time extension to DFG. The work period extension request
shall provide the following information: 1) Describe the extent of work already completed; 2)
Provide specific detail of the activities that remain to be completed within the stream zone; and
3) Detail the actual time required to complete each of the remaining activities within the stream
zone. The work period extension request should consider the effects of increased stream
conditions, rain delays, increased erosion control measures, limited access due to saturated
soil conditions, and limited growth of erosion control grasses due to cool weather.
Photographs of the work completed and the proposed work areas are helpful in assisting DFG
in its evaluation. Time extensions are issued at the discretion of DFG. DFG will review the
written request to work beyond the established work period. DFG will have ten calendar days
to approve the proposed work period extension. DFG reserves the right to require additional
measures designed to protect natural resources.

Caltrans is responsible for obtaining all required permits and authorizations from local, state
and federal agencies. Caltrans shall notify DFG where conflicts exist between the provisions
of this agreement and those imposed by other regulatory agencies. Unless otherwise notified,
Caltrans shall comply with the provision that offers the greatest protection to water quality,
species of special concern and/or critical habitat.

The contractor shall sign Caltrans’ copy of this agreement prior to working within the stream
zone. A copy of this agreement and a copy of the original notification, including the project
description, as submitted to DFG, must be available upon request at the work site. The
contractor or a designated crew supervisor shall be on site the entire time a work crew is
working near the stream zone. The supervisor shall be completely familiar with the terms and
conditions of this agreement and shall ensure compliance with all terms and conditions. DFG
reserves the right to inspect the project site to ensure that there is compliance with the
terms/conditions of this Agreement.

For each construction season, Caltrans shall notify DFG within two working days of beginning
work within the stream zone of Steelhead Creek. At the closes of each construction season,
Caltrans shall provide DFG a summary to the work completed during the construction season
that just ended and a summary of the work planned for the subsequent construction season.
Upon completion of the project activities described in this agreement, the work area within the
stream zone shall be digitally photographed. Photographs shall be submitted to DFG within
two days of completion. Photographs and project commencement notification shall be
submitted as instructed in item number 2 above.

Unless otherwise stated in this agreement the following Caltrans proposed Minimization and
Avoidance Measures shall be implemented:

Steelhead and Chinook Salmon
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No work will occur within the bed and banks of Steelhead Creek.

All construction within NEMDC will occur during daylight hours.

Mats will be placed in NEMDC to minimize potential compaction of soils and to reduce the
potential for sediments to enter Steelhead Creek.

Measures consistent with the current Caltrans’ Construction BMP’s Manual (including the Storm
Water Pollution Prevention Plan [SWPPP] and WPCP Manuals will be implemented to minimize
effects to migrating salmonids during construction.

In the October following each construction season, all areas temporarily disturbed during
construction (e.g., equipment storage and access areas) will be reseeded with erosion control
seeding consisting of a sterile, non-proliferating grass species, such as cereal barley. The seed
mix shall not include any fertilizers or chemicals.

Following project completion, all areas temporarily disturbed during construction will be restored
following the “Guidelines for Restoration and/or Replacement of Giant Garter Snake Habitat”,
outlined below.

The disturbed area(s) will be re-graded to its pre-existing contour and ripped, if necessary, to de-
compact the soil.

If appropriate, the areas should be hydroseeded, with a mix containing at least 20 to 40 percent
native grass seeds. The seed mix should also contain 2 to 10 percent native forb seeds, and
approximately 40 to 68 percent of the seed mix may be non-native, non-aggressive European
annual grass. Aggressive non-native grasses should not be included in the seed mix. Endophyte-
infected grasses should not be included in the seed mix.

Giant Garter Snake

Upland Habitat:

Construction activity within 200 feet of giant garter snake aquatic habitat will be conducted
between May 1 and October 1 to minimize adverse effects to this species. This is the active period
for giant garter snakes and thus direct mortality is lessened because snakes are expected to
actively move and avoid danger.

Movement of heavy equipment will be confined to existing roadways where feasible to reduce
ground disturbance. Equipment for work in the NEMDC will be staged outside the Steelhead
Creek channel. Equipment for work near the West Drainage Canal will be staged outside
potential GGS upland habitat. Equipment staging for all other activities will occur at an existing
Caltrans facility southwest of the NEMDC overcrossing.

Caltrans will confine construction to the minimal area necessary and will designate
Environmentally Sensitive Areas for avoidance.

Construction personnel will receive USFWS-approved work awareness training on the giant garter
snake. Proof of attendance by personnel will be submitted to the USFWS.

Surveys for giant garter snakes shall be conducted within 24 hours of initiation of construction
activities. Surveys will be repeated if a construction lapse of greater than two weeks occurs.

A USFWS-approved biologist will monitor all ground-disturbing activities within 200 feet of the
NEMDC and West Drainage Canal. If a snake is encountered, this biologist shall have the
authority to stop all activities which may threaten the snake and redirect activities if needed until it
is determined that the snake will not be harmed. The biologist will report all sightings of live or
dead snakes within three days of their discovery to the Assistant Field Supervisor of the
Endangered Species Division at the Sacramento Fish and Wildlife Office.

Non-entangling erosion control matting will be used in snake habitat.
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Best management practices will be implemented to reduce siltation to receiving snake aquatic
habitat.

Caltrans proposes to restore in accordance with the Guidance for Restoration and/or
Replacement of Giant Garter Snakes Habitat (Guidelines; Appendix C of the Programmatic
Consultation) the 3.0 acres of snake habitat that will be temporarily impacted within the NEMDC.
Caltrans proposes to compensate for permanent impacts to 0.007 acre of snake habitat within the
NEMDC at a 3:1 replacement ratio for a total of 0.021 acre of upland snake habitat, by securing
credits equal to 0.021 acre from the Caltrans Beach Lake Mitigation Bank pursuant to the
“Agreement on Mitigation Strategy pertaining to Implementation and Operation of the Beach Lake
Mitigation Bank”.

Caltrans proposes to restore all areas in accordance with the Guidelines which may be
temporarily disturbed as a result of the construction of the auxiliary lanes. In order to ensure that
all areas disturbed as a result of construction activities shall have successfully established post-
project appropriate vegetation quality, a qualified biologist shall document the species composition
and percent cover of an appropriate representative portion of each separate location disturbed
during construction, in a vegetation restoration monitoring report. The USFWS and the California
Department of Fish and Game (DFG) may require remedial actions to restore vegetation on these
sites in the event that these areas do not contain 80% cover, as documented no later than June 1
of the year following construction. The monitoring report shall be sent to the Sacramento Fish and
Wildlife Office address above, and Mr. Todd Gardner of the DFG — North Central Region, at 1701
Nimbus Rd., Suite A, Rancho Cordova, CA 95670.

Caltrans proposed to compensate for permanent impacts to 0.55 acres of snake habitat within 200
feet of the West Drainage Canal at a 3:1 replacement ratio by funding the permanent
preservation, management, and monitoring of 1.65 acres of snake habitat at a USFWS-approved
site within the Natomas Basin. Caltrans proposes to provide the USFWS and the DFG written
documentation that funds have been expended to secure and record a USFWS-approved
conservation easement for the protection of habitat in perpetuity from future development has
been recorded for the 1.65-acre site. Caltrans proposes to provide the site location, an operating
and management plan to manage the site for the benefit of the snake, and a funding source (such
as an endowment) for the perpetual management of the site to be approved by USFWS and DFG
prior to ground breaking on the proposed project.

In accordance with the Guidelines, Caltrans proposes to monitor all areas which are restored for
at least one year, and submit monitoring report to the USFWS.

If applicable, any dewatered habitat should remain dry for at least 15 consecutive days after April
15 and prior to excavating or filling of the dewatered habitat.

After completion of construction activities, remove any temporary fill and construction debris and,
wherever feasible, restore disturbed areas to pre-project conditions.

All construction within NEMDC will be conducted during daylight hours.

Measures consistent with the current Caltrans’ Construction Site Best Management Practices
(BMPs) Manual (including the Storm Water Pollution Prevention Plan [SWPPP] and Water
Pollution Control Program [WPCP] Manuals will be implemented to minimize effects to GGS (e.g.,
siltation) during construction.

A WPCP will be prepared by the contractor in accordance with typical provisions associated with a
Regional General Permit for Construction (on file with the Central Valley RWQCB). The WPCP
will contain a Spill Response Plan with instructions and procedures for reporting spills, the use and
location of spill containment equipment, and the use and location of spill collection materials.

Swainson’s Hawk
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e Tree removal will occur during the non-breeding season between September 1 and February 1,
to the extent possible, to comply with the Migratory Bird Treaty Act. If trees cannot be removed
during this time period, a qualified biologist will conduct a pre-construction survey prior to the start
of construction to search for raptor nests. If Swainson’s hawks or other raptors are observed
nesting, California Dept. of Fish and Game shall be contacted for their advice on establishing a
buffer zone of appropriate size.

Western Pond Turtle

« Construction activities in the NEMDC will occur during the summer months to minimize potential
impacts to steelhead and giant garter snake, and only during the daylight hours. Western pond
turtles are most active during this time period as well; as a result, it is expected that turtles would
move upstream or downstream of the temporary construction activities.

Western Burrowing Owl (BUOW)

« A qualified biologist will survey the ESL for BUOW no more than 30 days prior to the start of
construction. If BUOW or sign is discovered, Caltrans will place environmental sensitive area
fencing around the nest and consult with CDFG.

White-tailed Kite

o A qualified biologist will conduct pre-construction surveys in the spring, prior to the start of
construction. If kites or other raptors are observed nesting, CDFG will be contacted and a suitable
buffer zone will be established.

« Any trees that require removal should be removed outside the nesting season, after September 1%
and before February 1%, if feasible, to conform to the MBTA.

e All construction within NEMDC will be conducted during daylight hours.

Loggerhead Shrike

e A qualified biologist will conduct pre-construction surveys in the spring prior to construction, to
determine the nesting status of loggerhead shrike. If a found nesting, the CDFG will be notified
and an appropriate buffer will be established around the nest until the young have fledged. If no
nests are found, then avoidance or minimization measures will not be required.

Nuttall's Woodpecker

e The project will comply with the Migratory Bird Treaty Act regulations to minimize potential impacts
to Nuttall's woodpecker and other migratory birds. Tree removal will occur between September 1
and February 1.

Purple Martin
e Surveys will be conducted each season prior to construction to document the status of the

Roseville Road colony and identify new colonies that may become established at other
overcrossings.

e Weep holes will be plugged during the non-breeding season (September 1 — March 1) of the year
of project construction, to conform with the MBTA. Exclusion devices will be left in place until
August 31 or until all work is completed. The CDFG will be consulted regarding the exclusion of
martins on any structures within the project area.

Swallows and Swifts
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Because work will occur during the swallow/swift nesting season (March 1 — August 31) swallows will
be excluded, if necessary, by a qualified company during the non-breeding season immediately prior
to start of construction. Exclusion structures (e.g., netting and weep hole plugs) will be left in place
and maintained through August 31 of each breeding season, or until the work is complete.

9. Work within the flowing portion or bank of the low flow channel of Steelhead Creek is not
allowed without the written authorization of DFG.

10. The temporary bridge crossings staging area, falsework and all other construction material and
debris shall be removed from the stream zone on or before October 15 of each construction
season.

11. No active nests of birds that are protected by the Migratory Bird Act shall be disturbed until all
eggs have hatched and young birds have fledged without prior consultation and approval of a
Department representative. This provision applies any colony of cliff swallows using the
underside of the existing structure. Caltrans shall submit for review and approval a Cliff
Swallow Management Plan. Cliff Swallow Management Plan shall also consider avoidance
and/or exclusion of the White-throated Swift. The Cliff Swallow Management plan should be
submitted for review well before the start of swallow breeding activity (mid-March). The ClIiff
Swallow Management plan should consider the use of netting and/or daily removal of nest
material with high-pressure water spray. DFG will have ten calendar days to approve the CIiff
Swallow Management plan. If DFG does not reply within ten days, the Cliff Swallow
Management plan shall be implemented as submitted. The Cliff Swallow Management plan
shall be submitted as instructed in item number 2 above.

12.  Disturbance or removal of vegetation shall not exceed the minimum necessary to complete
operations. No native trees with a trunk diameter at breast height (DBH) in excess of two (2)
inches shall be removed or damaged without prior consultation and approval of a Department
representative. Using hand tools (clippers, chain saw, etc.), trees may be trimmed to the
extent necessary to gain access to the work sites. All cleared material/vegetation shall be
removed out of the riparian/stream zone.

13.  Precautions to minimize turbidity/siltation shall be taken into account during project planning
and implementation. This may require the placement of silt fencing, coir logs, coir rolls, straw
bale dikes, or other siltation barriers so that silt and/or other deleterious materials are not
allowed to pass to downstream reaches. Passage of sediment beyond the sediment barrier(s)
is prohibited. If any sediment barrier fails to retain sediment, corrective measures shall be
taken. The sediment barrier(s) shall be maintained in good operating condition throughout the
construction period and the following rainy season. Maintenance includes, but is not limited to,
removal of accumulated silt and/or replacement of damaged silt fencing, coir logs, coir rolls,
and/or straw bale dikes. Caltrans is responsible for the removal of non-biodegradable silt
barriers (such as plastic silt fencing) after the disturbed areas have been stabilized with
erosion control vegetation (usually after the first growing season). Upon Department
determination that turbidity/siltation levels resulting from project related activities constitute a
threat to aquatic life, activities associated with the turbidity/siltation shall be halted until
effective Department approved control devices are installed or abatement procedures are
initiated.

14. Raw cement/concrete or washings thereof, asphalt, paint or other coating material, oil or other
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15.

16.

17.

18.

19.

20.

21.

petroleum products, or any other substances which could be hazardous to aquatic life,
resulting from project related activities, shall be prevented from contaminating the soil and/or
entering the waters of the state. Any of these materials, placed within or where they may enter
a stream or lake by Caltrans or any party working under contract or with the permission of
Caltrans, shall be removed immediately. DFG shall be notified immediately by Caltrans of any
spills and shall be consulted regarding clean-up procedures.

During construction, the contractor shall not dump any litter or construction debris within the
stream zone. All construction debris and associated materials shall be removed from the work
site upon completion of this project.

All exposed/disturbed areas and access points within the stream zone left barren of vegetation
as a result of the construction activities shall be restored using locally native grass seeds,
locally native grass plugs and/or a mix of quick growing sterile non-native grass with locally
native grass seeds. Seeded areas shall be covered with broadcast straw and/or jut netted
(monofilament erosion blankets are not authorized).

This agreement is not valid and work may not begin until the agreement is signed by a
representative of DFG of Fish & Game. Stream alteration work authorized by this agreement
expires on December 31, 2013. This agreement shall remain in effect for that time necessary
to satisfy all required mitigation and monitoring measures.

Requests for Extensions (agreement renewal), Minor Amendments, and Major Amendments
must be submitted in writing prior to expiration of the agreement or commencement of work on
modified project plans. Extensions and Amendments are issued at the discretion of DFG.
Please see the current fee schedule to determine the appropriate fee.

DFG may take enforcement action and reserves the right to suspend and/or revoke this
agreement if DFG determines that the circumstances warrant. The circumstances that could
require these Department actions include, but are not limited to, the following: A) Failure to
comply with the terms/conditions of this agreement. B) The information provided by Caltrans
in support of the agreement/notification is determined by DFG to be incomplete, or inaccurate.
C) When new information becomes available to DFG representative(s) that was not known
when preparing the original terms/conditions of this agreement. D) The project as described in
the notification, agreement, or amendment has changed, or conditions affecting fish and
wildlife resources change.

If, in the opinion of DFG, conditions arise or change in such a manner as to be considered
deleterious to aquatic life, operations shall cease until corrective measures are taken.

It is understood that DFG enters into this agreement for purposes of establishing protective
features for fish and wildlife, in the event that a project is implemented. The decision to
proceed with the project is the sole responsibility of Caltrans, and is not required by this
agreement. It is agreed that all liability and/or incurred costs related to or arising out of
Caltrans' project and the fish and wildlife protective conditions of this agreement, remain the
sole responsibility of Caltrans. Caltrans agrees to hold harmless and defend the State of
California and the Department of Fish and Game against any related claim made by any party
or parties for personal injury or other damage.
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SIGNATURE PAGE

Caltrans, as designated by the signature on this agreement, shall be responsible for the execution of all
elements of this agreement. A copy of this agreement must be provided to contractor and subcontractors
and must be in their possession at the work site.

Failure to comply with the provisions of this agreement and with other pertinent Code Sections, including
but not limited to Fish and Game Code Sections 5650, 5652 and 5948, may result in prosecution.

Nothing in this agreement authorizes Caltrans to trespass on any land or property, nor does it relieve
Caltrans of responsibility for compliance with applicable federal, state, or local laws or ordinances.

This agreement is not valid and work may not begin until the agreement
is signed by a representative of the Department of Fish & Game.

Caltrans

Representative: POBEY] NGUYEA A“'Z‘“‘/ / /

Please print and sigh name
Date AT / 7/5‘/((/

Contractor: Date

Title:

Company:

Department k:/)@
Representative: /

/7 Sandra Mo;ei'/, ‘Regional Manager
e~

Date "// 25‘/&7
775



State of California — The Resources Agency ARNOLD SCHWARZENEGGER, Governor
DEPARTMENT OF FISH AND GAME
http://www.dfg.ca.qov ’

North Central Region

1701 Nimbus Road, Suite A

Rancho Cordova, CA 95670

(916) 358-2900

CALIFORNIA

June 23, 2010

Erik J. Schwab

Caltrans - District 3

2800 Gateway Oaks Drive, Suite 100
Sacramento, CA 95833

Re: Lake or Streambed Alteration Notification

Notification No.: 1600-2009-0043-R2

Project Name: |-80 Across the Top Bus/Carpool Lanes Project
Water: Natomas East Main Drainage Canal (NEMDC)
County: Sacramento

Dear Mr. Schwab:

The Department of Fish and Game (“Department”) has received your request to amend
Lake or Streambed Alteration Agreement 1600-2009-0043-R2 (“Agreement”) and the
required fee in the amount of $168.00 for a minor amendment. The proposed activities for
this amendment include: Rock slope protection (RSP) will be placed on the levee slope and
on the canal under the bridge structures. The RSP will be 6" deep for the purpose of
removing vegetation with a 2' key on the bottom of the slope. Total depth of the RSP is
2'.7". RSP within the canal section of the Natomas East Main Drain Canal (NEMDC) will
cover 0.11 acre. RSP within the levee section of the NEMDC will cover 0.45 acre. The RSP
coverage area on the western side is 10,000 SF, and coverage area on the eastern side is
14,000 SF. Total amount of RSP used: 2,380 cubic yards.

All the conditions in the original Agreement or as amended earlier, remain in effect. The
project description for the I-80 Across the Top Bus/Carpool Lanes Project hereby includes
the additional RSP placement as shown in the construction plans provided to the
Department with the June 16, 2010, amendment request.

Copies of the original Agreement and this letter must be readily available at project
worksites and must be presented when requested by a Department representative or
agency with inspection authority.

If you have any questions regarding this matter, please contact me at
ahobgood@dfg.ca.gov or phone number (916) 983-6920.

Sincerely,

a obgo
Staff ironment Scientist

Conserving California’s Wildlife Since 1870



DEPARTMENT OF THE ARMY

U.S. ARMY ENGINEER DISTRICT, SACRAMENTO
CORPS OF ENGINEERS
1325 J STREET
SACRAMENTO CA 95814-2922

REPLY TO
ATTENTION OF

February 19, 2009

Regulatory Division (SPK-2007-00309)

California Department of Transportation
Jeremy Ketchum

Office of Environmental Management, S1
2800 Gateway Oaks Drive, Suite 100, MS #19
Sacramento, California 95833

Dear Mr. Ketchum:

We are responding to your January 12, 2009, request for a Department of the Army permit
for the Interstate 80 (I-80) Median and Auxiliary Lane and Seismic Stability project. This
approximately 521-acre project involves activities, including discharges of dredged or fill material,
in waters of the United States to construct six concrete seismic stability walls within the Natomas
East Main Drainage Canal (NEMDC) and the construction of an additional travel and break down
lane (auxiliary lanes). The site is located on or near Steelhead Creek and the (NEMDC) in Sections
3,4,11,13,17, 18, 21, 22, 23, 26, 27, 28, 31, and 32, Township 9 North, Range 4 East, City of
Sacramento, Sacramento County, California.

Based on the information you provided, the proposed activity in approximately 0.445 acres
of waters (permanent impacts) and 2.30 acres of waters (temporary impacts) is authorized by
Nationwide Permit Number 14. However, until Section 401 Water Quality Certification for the
activity has been issued or waived, our authorization is denied without prejudice. Once you have
provided us evidence of water quality certification, the activity is authorized and the work may
proceed subject to the conditions of certification and the Nationwide Permit. Your work must
comply with the general terms and conditions listed on the enclosed Nationwide Permit information
sheets and the following special conditions:

1. To mitigate for the loss of 0.004 acres of waters of the United States, including wetlands,
you shall mitigate by debiting (0.021 acres) of riparian creation credits from Beach Lake
Mitigation Bank. Evidence of this debiting shall be provided to this office in the form of an
updated ledger sheet indicating the amount of creation credits available prior to proceeding with
any activity otherwise authorized by this permit.

2. To mitigate for the loss of 0.441acres of seasonal drainages you shall create at least 0.441
acres of seasonal drainages adjacent to the expanded roadway area (auxiliary lanes). The seasonal
drainages shall be designed to current dimensions and shall be vegetated with native seed mix.
Specific detailed plans for these ditches shall be submitted to and approved by the Corps of
Engineers prior to proceeding with any activity otherwise authorized by this permit.



3. All temporarily disturbed waters and wetlands, including temporary fills, shall be
returned to preconstruction elevations and conditions. Temporary fills shall be removed in their
entirety. The affected areas must be vegetated with a native seed mix and monitored for three years.

4. To prevent unauthorized access and disturbance, you shall, prior to proceeding with
any activity otherwise authorized by this permit, install fencing and appropriate signage around
the perimeter of avoided waters of the U.S, including wetlands. All fencing surrounding
avoidance areas shall allow unrestricted visibility of these areas to discourage vandalism or
disposing of trash or other debris in these areas. An example of fencing includes chain link or
other appropriate type.

5. You shall have a qualified biologist, who is aware of the locations of all waters of the
United States within the project boundary monitor construction activities. The monitor shall ensure
no unauthorized activities occur within avoided waters. The monitor shall have the authority to stop
work immediately if any unauthorized fill occurs in waters of the United States, including wetlands.
Our office shall be contacted immediately.

6. To document pre- and post- project construction conditions, you shall submit
numbered and dated photos of the waters (including both the permanently and temporary
impacted areas) within the project site prior to project implementation and post-construction
photos of the project site within 30 days after project completion.

7. All equipment staging shall take place within Caltrans approved areas within the project
boundary. Prior to construction implementation you shall ensure all equipment staging, demolition
and disposal, excavation, off pavement detour, and borrow and fill areas, have been evaluated under
National Environmental Policy Act (NEPA), Section 401 and 404 of the Clean Water Act, Section 7
of the Endangered Species Act and Section 106 of the National Historical Preservation Act and all
required permits have been obtained.

8. This Corps permit does not authorize you to take an endangered species, in particular
giant garter snake (Thamnophis gigas), or designated critical habitat. In order to legally take a listed
species, you must have separate authorization under the Endangered Species Act (e.g., an
Endangered Species Act Section 10 permit, or a Biological Opinion under Endangered Species Act
Section 7, with "incidental take" provisions with which you must comply). The enclosed Fish and
Wildlife Service Biological Opinion (Number 81420-2008-F-0095-1, dated January 17, 2008),
contains mandatory terms and conditions to implement the reasonable and prudent measures that are
associated with "incidental take" that is also specified in the Biological Opinion. Your authorization
under this Corps permit is conditional upon your compliance with all of the mandatory terms and
conditions associated with "incidental take" of the attached Biological Opinion, which terms and
conditions are incorporated by reference in this permit. Failure to comply with the terms and
conditions associated with incidental take of the Biological Opinion, where a take of the listed
species occurs, would constitute an unauthorized take, and it would also constitute non-compliance
with your Corps permit. The Fish and Wildlife Service is the appropriate authority to determine
compliance with the terms and conditions of its Biological Opinion, and with the Endangered
Species Act. The permittee must comply with all conditions of this Biological Opinion, including
those ascribed to the Corps.



9. To insure your project complies with the Federal Endangered Species Act, you must
implement all of the mitigating measures identified in the enclosed The enclosed National Marine
Fisheries Service letter of concurrence (Number FWS 2007/01083, dated March 9, 2007), including
those ascribed to the Corps therein. If you are unable to implement any of these measures, you must
immediately notify this office and the National Marine Fisheries Service so we may consult as
appropriate, prior to initiating the work, in accordance with Federal law.

10. You must allow representatives from the Corps of Engineers to inspect the
authorized activity and any mitigation, preservation, or avoidance areas at any time deemed
necessary to ensure that it is being or has been accomplished in accordance with the terms and
conditions of your permit.

11. You must sign the enclosed Compliance Certification and return it to this office within
30 days after completion of the authorized work.

This verification is valid for two years from the date of this letter or until the Nationwide
Permit is modified, reissued, or revoked, whichever comes first. Failure to comply with the General
Conditions of this Nationwide Permit, or the project-specific Special Conditions of this
authorization, may result in the suspension or revocation of your authorization.

We appreciate your feedback. At your earliest convenience, please tell us how we are
doing by completing our customer survey at http.//www.spk.usace.army.mil/customer survey.html.
Your passcode is “conigliaro™.

Please reference identification number SPK-2007-00309 in any correspondence
concerning this project. If you have any questions, please contact Paul Maniccia at our
California North Branch, email paul.m.maniccia@usace.army.mil, or telephone 916-557-6704.
You may also use our website: www.spk.usace. army.mil/regulatory.htmi.

Sincerely,

Nancy A Haley
Chief, California North Branch



Enclosure(s)
Copy furnished without enclosure(s)

William Marshall, Storm Water and Water Quality Certification Unit, Central Valley Regional
Water Quality Control Board, 11020 Sun Center Drive #200, Rancho Cordova, California
95670-6114
U.S. Fish and Wildlife Service, Endangered Species Division, 2800 Cottage Way, Suite 2605,
Sacramento, California 95825-3901
Vincent King, Planner I, Planning and Community Development Department, County of
Sacramento, 827 7t Street, Room 230, Sacramento, California 95814-2406
Maria Rea, Regional Administrator, National Marine Fisheries Service. 650 Capitol Mall, Suite
8-300, Sacramento, California 95814-4706



Nationwide

Permit Summary

33 CFR Part 330; Issuance of Nationwide
Permits — March 19, 2007 includes
corrections of May 8, 2007 and addition of
regional conditions December 2007

U S Army Corps of
Engineers
Sacramento District

14. Linear Transportation Projects. Activities required for the
construction, expansion, modification, or improvement of lincar
transportation projects (e.g., roads, highways, railways, trails,
airport runways, and taxiways) in waters of the United States.
For linear transportation projects in non-tidal waters, the
discharge cannot cause the loss of greater than 1/2-acre of waters
of the United States. For linear transportation projects in tidal
waters, the discharge cannot cause the loss of greater than 1/3-
acre of waters of the United States. Any stream channel
modification, including bank stabilization, is limited to the
minimum necessary to construct or protect the linear
transportation project; such modifications must be in the
immediate vicinity of the project.

This NWP also authorizes temporary structures, fills, and work
necessary to construct the linear transportation project.
Appropriate measures must be taken to maintain normal
downstream flows and minimize flooding to the maximum
extent practicable, when temporary structures, work, and
discharges, including cofferdams, are necessary for construction
activities, access fills, or dewatering of construction sites.
Temporary fills must consist of materials, and be placed in a
manner, that will not be eroded by expected high flows.
Temporary fills must be removed in their entirety and the
affected areas returned to pre-construction elevations. The arcas
affected by temporary fills must be revegetated, as appropriate.

This NWP cannot be used to authorize non-linear features
commonly associated with transportation projects, such as
vehicle maintenance or storage buildings, parking lots, train
stations, or aircraft hangars.

Notification: The permittee must submit a pre-construction
notification to the district engineer prior to commencing the
activity if: (1) the loss of waters of the United States exceeds
1/10 acre; or (2) there is a discharge in a special aquatic site,
including wetlands. (See general condition 27.) (Sections 10 and
404)

Note: Some discharges for the construction of farm roads or
forest roads, or temporary roads for moving mining equipment,
may qualify for an exemption under Section 404(f) of the Clean
Water Act (see 33 CFR 323.4)

A. Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective
permittee must comply with the following general conditions, as
appropriate, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer.
Prospective permittees should contact the appropriate Corps
district office to determine if regional conditions have been
imposed on an NWP. Prospective permittees should also contact

the appropriate Corps district office to determine the status of
Clean Water Act Section 401 water quality certification and/or
Coastal Zone Management Act consistency for an NWP,

O 1

] (a) No activity may cause more than a minimal
adverse effect on navigation.

Navigation.

O (b) Any safety lights and signals prescribed by the
U.S. Coast Guard, through regulations or otherwise, must
be installed and maintained at the permittee’s expense on
authorized facilities in navigable waters of the United
States.

OO (c) The permittee understands and agrees that, if
future operations by the United States require the
removal, relocation, or other alteration, of the structure or
work herein authorized, or if, in the opinion of the
Secretary of the Army or his authorized representative,
said structure or work shall cause unreasonable
obstruction to the free navigation of the navigable waters,
the permittee will be required, upon due notice from the
Corps of Engineers, to remove, relocate, or alter the
structural work or obstructions caused thereby, without
expense to the United States, No claim shall be made
against the United States on account of any such removal
or alteration,

[0 2. Aquatic Life Movements. No activity may
substantially disrupt the necessary life cycle movements of those
species of aquatic life indigenous to the waterbody, including
those species that normally migrate through the area, unless the
activity’s primary purpose is to impound water. Culverts placed
in streams must be installed to maintain low flow conditions.

O 3 Spawning Areas. Activities in spawning areas during
spawning seasons must be avoided to the maximum extent
practicable. Activities that result in the physical destruction (e.g..
through excavation, fill, or downstream smothering by
substantial turbidity) of an important spawning area are not
authorized.

[0 4. Migratory Bird Breeding Areas. Activities in waters
of the United States that serve as breeding arcas for migratory
birds must be avoided to the maximum extent practicable.

[0 5. Shellfish Beds. No activity may occur in areas of
concentrated shellfish populations, unless the activity is directly
related to a shellfish harvesting activity authorized by NWPs 4
and 48.

0 6. Suitable Material. No activity may use unsuitable
material (e.g.. trash, debris, car bodies, asphalt, etc.). Material
used for construction or discharged must be free from toxic
pollutants in toxic amounts (see Section 307 of the Clean Water
Act).

0 7. Water Supply Intakes. No activity may occur in the
proximity of a public water supply intake, except where the
activity is for the repair or improvement of public water supply
intake structures or adjacent bank stabilization.

0 8. Adverse Effects From Impoundments. If the activity
creates an impoundment of water, adverse effects to the aquatic
system due to accelerating the passage of water, and/or
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restricting its flow must be minimized to the maximum extent
practicable.

O 9. Management of Water Flows. To the maximum extent
practicable, the pre-construction course, condition, capacity, and
location of open waters must be maintained for each activity,
including stream channelization and storm water management
activities, except as provided below, The activity must be
constructed to withstand expected high flows. The activity must
not restrict or impede the passage of normal or high flows,
unless the primary purpose of the activity is to impound water or
manage high flows. The activity may alter the pre-construction
course, condition, capacity, and location of open waters if it
benefits the aquatic environment (e.g., stream restoration or
relocation activities).

O 10. Fills Within 100-Year Floodplains. The activity must
comply with applicable FEMA-approved state or local
floodplain management requirements.

O 11. Equipment. Heavy equipment working in wetlands or
mudflats must be placed on mats, or other measures must be
taken to minimize soil disturbance.

O 12. Soil Erosion and Sediment Controls. Appropriate soil
erosion and sediment controls must be used and maintained in
effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the
ordinary high water mark or high tide line, must be permanently
stabilized at the earliest practicable date. Permittees are
encouraged to perform work within waters of the United States
during periods of low-flow or no-flow,

O 13. Removal of Temporary Fills. Temporary fills must be
removed in their entirety and the affected areas returned to pre-
construction elevations. The affected areas must be revegetated,
as appropriate.

O 14. Proper Maintenance. Any authorized structure or fill
shall be properly maintained, including maintenance to ensure
public safety.

O 15. Wild and Scenic Rivers, No activity may occur in a
component of the National Wild and Scenic River System, or in
a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official
study status, unless the appropriate Federal agency with direct
management responsibility for such river, has determined in
writing that the proposed activity will not adversely affect the
Wild and Scenic River designation or study status. Information
on Wild and Scenic Rivers may be obtained from the appropriate
Federal land management agency in the area (e.g., National Park
Service, U.S. Forest Service, Bureau of Land Management, U.S.
Fish and Wildlife Service).

O 16. Tribal Rights. No activity or ils operation may impair
reserved tribal rights, including, but not limited to, reserved
water rights and treaty fishing and hunting rights.

O 17. Endangered Species.

[0 (a) No activity is authorized under any NWP
which is likely to jeopardize the continued existence of a
threatened or endangered species or a species proposed
for such designation, as identified under the Federal
Endangered Species Act (ESA), or which will destroy or
adversely modify the critical habitat of such species. No
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activity is authorized under any NWP which “may affect”
a listed species or critical habitat, unless Section 7
consultation addressing the effects of the proposed
activity has been completed.

O (b) Federal agencies should follow their own
procedures for complying with the requirements of the
ESA. Federal permittees must provide the district
engineer with the appropriate documentation to
demonstrate compliance with those requirements.

O (c) Non-federal permittees shall notify the
district engineer if any listed species or designated critical
habitat might be affected or is in the vicinity of the
project, or if the project is located in designated critical
habitat, and shall not begin work on the activity until
notified by the district engineer that the requirements of
the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federally-listed
endangered or threatened species or designated critical
habitat, the pre-construction notification must include the
name(s) of the endangered or threatened species that may
be affected by the proposed work or that utilize the
designated critical habitat that may be affected by the
proposed work. The district engineer will determine
whether the proposed activity “may affect™ or will have
“no effect” to listed species and designated critical habitat
and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-
construction notification. In cases where the non-Federal
applicant has identified listed species or critical habitat
that might be affected or is in the vicinity of the project,
and has so notified the Corps, the applicant shall not
begin work until the Corps has provided notification the
proposed activities will have “no effect” on listed species
or critical habitat, or until Section 7 consultation has been
completed.

J (d) As aresult of formal or informal
consultation with the FWS or NMFS the district engineer
may add species-specific regional endangered species
conditions to the NWPs,

[J (e) Authorization of an activity by a NWP docs
not authorize the “take” of a threatened or endangered
species as defined under the ESA. In the absence of
separate authorization (e.g., an ESA Section 10 Permit, a
Biological Opinion with “incidental take™ provisions, etc.)
from the U.S. FWS or the NMFS, both lethal and non-
lethal “takes™ of protected species are in violation of the
ESA. Information on the location of threatened and
endangered species and their critical habitat can be
obtained directly from the offices of the U.S. FWS and
NMEFS or their world wide Web pages at
http://www.fws.gov/ and
http://www.noaa.gov/fisheries.html respectively.

18. Historic Properties.

[0 (a) Incases where the district engineer
determines that the activity may affect properties listed, or
eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the
requirements of Section 106 of the National Historic
Preservation Act (NHPA) have been satisfied.



Nationwide 14 Permit Summary

[0 (b) Federal permittees should follow their own
procedures for complying with the requirements of
Section 106 of the National Historic Preservation Act.
Federal permittees must provide the district engineer with
the appropriate documentation to demonstrate compliance
with those requirements.

[0 (¢) Non-federal permittees must submit a pre-
construction notification to the district engineer if the
authorized activity may have the potential to cause effects
to any historic properties listed, determined to be eligible
for listing on, or potentially eligible for listing on the
National Register of Historic Places, including previously
unidentified properties. For such activities, the pre-
construction notification must state which historic
propertics may be affected by the proposed work or
include a vicinity map indicating the location of the
historic properties or the potential for the presence of
historic properties. Assistance regarding information on
the location of or potential for the presence of historic
resources can be sought from the State Historic
Preservation Officer or Tribal Historic Preservation
Officer, as appropriate, and the National Register of
Historic Places (see 33 CFR 330.4(g)). The district
engineer shall make a reasonable and good faith effort to
carry oul appropriate identification efforts, which may
include background research, consultation, oral history
interviews, sample ficld investigation, and field survey.
Based on the information submitted and these efforts, the
district engineer shall determine whether the proposed
activity has the potential to cause an effect on the historic

" properties. Where the non-Federal applicant has identified
historic properties which the activity may have the
potential to cause effects and so notified the Corps, the
non-Federal applicant shall not begin the activity until
notified by the district engineer either that the activity has
no potential to cause effects or that consultation under
Section 106 of the NHPA has been completed.

[0 (d) The district engineer will notify the
prospective permittee within 45 days of receipt of a
complete pre-construction notification whether NHPA
Section 106 consultation is required. Section 106
consultation is not required when the Corps determines
that the activity does not have the potential to cause
effects on historic properties (see 36 CFR §800.3(a)). If
NHPA section 106 consultation is required and will
occur, the district engineer will notify the non-Federal
applicant that he or she cannot begin work until Section
106 consultation is completed.

[ (e) Prospective permittees should be aware that
section 110k of the NHPA (16 U.S.C. 470h-2(k)) prevents
the Corps from granting a permit or other assistance to an
applicant who, with intent to avoid the requirements of
Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit
would relate, or having legal power to prevent it, allowed
such significant adverse effect to occur, unless the Corps,
after consultation with the Advisory Council on Historic
Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect
created or permitted by the applicant. If circumstances
Jjustify granting the assistance, the Corps is required to
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notify the ACHP and provide documentation specifying
the circumstances, explaining the degree of damage to the
integrity of any historic propertics affected, and proposed
mitigation. This documentation must include any views
obtained from the applicant, SHPO/THPQ, appropriate
Indian tribes if the undertaking occurs on or affects
historic properties on tribal lands or affects properties of
interest to those tribes, and other parties known to have a
legitimate interest in the impacts to the permitted activity
on historic properties,

[0 19. Designated Critical Resource Waters. Critical
resource waters include, NOAA-designated marine sanctuaries,
National Estuarine Research Reserves, state natural heritage
sites, and outstanding national resource waters or other waters
officially designated by a state as having particular
environmental or ecological significance and identified by the
district engineer afler notice and opportunity for public
comment. The district engineer may also designate additional
critical resource waters after notice and opportunity for
comment.

[0 (a) Discharges of dredged or fill material into
waters of the United States are not authorized by NWPs 7,
12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, and
50 for any activity within, or directly affecting, critical
resource waters, including wetlands adjacent to such
walers.

[0 (b) For NWPs 3,8, 10, 13, 15, 18, 19, 22, 23,
25,27, 28, 30, 33, 34, 36, 37, and 38, notification is
required in accordance with general condition 27, for any
activity proposed in the designated critical resource
waters including wetlands adjacent to those waters. The
district engineer may authorize activities under these
NWPs only afier it is determined that the impacts to the
critical resource waters will be no more than minimal.

O 20 Mitigation. The district engineer will consider the
following factors when determining appropriate and practicable
mitigation necessary to ensure that adverse effects on the aquatic
environment are minimal:

0 (a) The activity must be designed and
constructed to avoid and minimize adverse effects, both
temporary and permanent, to waters of the United States
to the maximum extent practicable at the project site (i.c.,
on site).

[l (b) Mitigation in all its forms (avoiding,
minimizing, rectifying, reducing, or compensating) will
be required to the extent necessary to ensure that the
adverse effects to the aquatic environment are minimal.

1 (¢) Compensatory mitigation at a minimum
one-for-one ratio will be required for all wetland losses
that exceed 1/10 acre and require pre-construction
notification, unless the district engineer determines in
writing that some other form of mitigation would be more
environmentally appropriate and provides a project-
specific waiver of this requirement. For wetland losses of
1/10 acre or less that require pre-construction notification,
the district engineer may determine on a case-by-case
basis that compensatory mitigation is required to ensure
that the activity results in minimal adverse effects on the
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aquatic environment. Since the likelihood of success is
greater and the impacts to potentially valuable uplands arc
reduced, wetland restoration should be the first
compensatory mitigation option considered.

[ (d) For losses of streams or other open waters
that require pre-construction notification, the district
engineer may require compensatory mitigation, such as
stream restoration, to ensure that the activity results in
minimal adverse effects on the aquatic environment.

[0 (e) Compensatory mitigation will not be used to
increase the acreage losses allowed by the acreage limits
of the NWPs. For example. if an NWP has an acreage
limit of 1/2 acre, it cannot be used to authorize any project
resulting in the loss of greater than 1/2 acre of waters of
the United States, even if compensatory mitigation is
provided that replaces or restores some of the lost waters.
However, compensatory mitigation can and should be
used, as necessary, to ensure that a project already
meeting the established acreage limits also satisfies the
minimal impact requirement associated with the NWPs.

O (f) Compensatory mitigation plans for projects
in or near streams or other open waters will normally
include a requirement for the establishment, maintenance,
and legal protection (e.g., conservation casements) of
riparian arcas next to open waters. In some cases, riparian
arcas may be the only compensatory mitigation required.
Riparian areas should consist of native species. The width
of the required riparian area will address documented
water quality or aquatic habitat loss concerns. Normally,
the riparian area will be 25 to 50 feet wide on each side of
the stream, but the district engineer may require slightly
wider riparian areas to address documented water quality
or habitat loss concerns. Where both wetlands and open
walters exist on the project site, the district engineer will
determine the appropriate compensatory mitigation (e.g.,
riparian arcas and/or wetlands compensation) based on
what is best for the aquatic environment on a watershed
basis. In cases where riparian arcas arc determined to be
the most appropriate form of compensatory mitigation,
the district engineer may waive or reduce the requirement
to provide wetland compensatory mitigation for wetland
losses.

O (g) Permittees may propose the use of
mitigation banks, in-lieu fee arrangements or separate
activity-specific compensatory mitigation. In all cases. the
mitigation provisions will specify the party responsible
for accomplishing and/or complying with the mitigation
plan.

[1 (h) Where certain functions and services of
waters of the United States are permanently adversely
affected, such as the conversion of a forested or scrub-
shrub wetland to a herbaceous wetland in a permanently
maintained utility line right-of-way, mitigation may be
required to reduce the adverse effects of the project to the
minimal level.

O 21. Water Quality. Where States and authorized Tribes, or
EPA where applicable, have not previously certified compliance
of an NWP with CWA Section 401, individual 401 Water
Quality Certification must be obtained or waived (see 33 CFR
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330.4(c)). The district engineer or State or Tribe may require
additional water quality management measures to ensure that the
authorized activity does not result in more than minimal
degradation of water quality.

[0 22. Coastal Zone Management. In coastal states where an
NWP has not previously received a state coastal zone
management consistency concurrence, an individual state coastal
Zone management consistency concurrence must be obtained, or
a presumption of concurrence must occur (see 33 CFR 330.4(d)).
The district engineer or a State may require additional measures
to ensure that the authorized activity is consistent with state
coastal zone management requirements.

[0 23. Regional and Case-By-Case Conditions. The activity
must comply with any regional conditions that may have been
added by the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state,
Indian Tribe, or U.S. EPA in its section 401 Water Quality
Certification, or by the state in its Coastal Zone Management
Act consistency determination.

[0 24. Use of Multiple Nationwide Permits. The use of
more than one NWP for a single and complete project is
prohibited, except when the acreage loss of waters of the United
States authorized by the NWPs does not exceed the acreage limit
of the NWP with the highest specified acreage limit. For
example, if a road crossing over tidal waters is constructed under
NWP 14, with associated bank stabilization authorized by NWP
13, the maximum acreage loss of waters of the United States for
the total project cannot exceed 1/3-acre.

[0 25. Transfer of Nationwide Permit Verifications. If the
permittee sells the property associated with a nationwide permit
verification, the permittee may transfer the nationwide permit
verification to the new owner by submitting a letter to the
appropriate Corps district office to validate the transfer. A copy
of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and
signature:

“When the structures or work authorized by this
nationwide permit are still in existence at the time the
property is transferred, the terms and conditions of this
nationwide permit, including any special conditions, will
continue to be binding on the new owner(s) of the
property. To validate the transfer of this nationwide
permit and the associated liabilities associated with
compliance with its terms and conditions, have the
transferee sign and date below.”

(Transferee)

(Date)

O 26. Compliance Certification. Each permittee who
received an NWP verification from the Corps must submit a
signed certification regarding the completed work and any
required mitigation. The certification form must be forwarded by
the Corps with the NWP verification letter and will include:
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[0 (a) A statement that the authorized work was
done in accordance with the NWP authorization,
including any general or specific conditions;

[0 (b) A statement that any required mitigation
was completed in accordance with the permit conditions;
and

[] (c) The signature of the permittee certifying the
completion of the work and mitigation.

27. Pre-Construction Notification.

[J (a) Timing.. Where required by the terms of the
NWP, the prospective permittee must notify the district
engineer by submitting a pre-construction notification
(PCN) as early as possible. The district engineer must
determine if the PCN is complete within 30 calendar days
of the date of receipt and, as a general rule, will request
additional information necessary to make the PCN
complete only once. However, if the prospective
permittee does not provide all of the requested
information, then the district engineer will notify the
prospective permittee that the PCN is still incomplete and
the PCN review process will not commence until all of
the requested information has been received by the district
engineer, The prospective permittee shall not begin the
activity until either:

O (1) He or she is notified in writing by the
district engineer that the activity may proceed under
the NWP with any special conditions imposed by the
district or division engineer; or

[0  (2) Forty-five calendar days have passed
from the district engineer’s receipt of the complete
PCN and the prospective permittee has not received
written notice from the district or division engineer.
However, if the permittee was required to notify the
Corps pursuant to general condition 17 that listed
species or critical habitat might affected or in the
vicinity of the project, or to notify the Corps pursuant
to general condition 18 that the activity may have the
potential to cause effects to historic properties, the
permittee cannot begin the activity until receiving
written notification from the Corps that is “no effect”
on listed species or “no potential to cause effects” on
historic properties, or that any consultation required
under Section 7 of the Endangered Species Act (see
33 CFR 330.4(f)) and/or Section 106 of the National
Historic Preservation (sec 33 CFR 330.4(g)) is
completed. Also, work cannot begin under NWPs 21,
49, or 50 until the permittee has received written
approval from the Corps. If the proposed activity
requires a written waiver to exceed specified limits of
an NWP, the permittee cannot begin the activity until
the district engineer issues the waiver. If the district
or division engineer notifies the permittee in writing
that an individual permit is required within 45
calendar days of receipt of a complete PCN, the
permittee cannot begin the activity until an individual
permit has been obtained. Subsequently. the
permittee’s right to proceed under the NWP may be
modified, suspended, or revoked only in accordance
with the procedure set forth in 33 CFR 330.5(d)(2).
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O (b) Contents of Pre-Construction Notification;
The PCN must be in writing and include the following
information:

O (1) Name, address and telephone numbers
of the prospective permittee;

[0 (2) Location of the proposed project;

O (3) A description of the proposed project;
the project’s purpose; direct and indirect adverse
environmental effects the project would cause; any
other NWP(s), regional general permit(s), or
individual permit(s) used or intended to be used to
authorize any part of the proposed project or any
related activity. The description should be
sufficiently detailed to allow the district engineer to
determine that the adverse effects of the project will
be minimal and to determine the need for
compensatory mitigation, Sketches should be
provided when necessary to show that the activity
complies with the terms of the NWP. (Sketches
usually clarify the project and when provided result
in a quicker decision.);

[0 (4) The PCN must include a delineation of
special aquatic sites and other waters of the United
States on the project site. Wetland delineations must
be prepared in accordance with the current method
required by the Corps. The permittee may ask the
Corps to delineate the special aquatic sites and other
waters of the United States, but there may be a delay
if the Corps does the delincation, especially if the
project site is large or contains many waters of the
United States. Furthermore, the 45 day period will
not start until the delineation has been submitted to or
completed by the Corps, where appropriate;

[0 (5) If the proposed activity will result in the
loss of greater than 1/10 acre of wetlands and a PCN
is required, the prospective permittee must submit a
statement describing how the mitigation requirement
will be satisfied. As an alternative, the prospective
permittee may submit a conceptual or detailed
mitigation plan.

O (6) Ifany listed species or designated
critical habitat might be affected or is in the vicinity
of the project, or if the project is located in
designated critical habitat, for non-Federal applicants
the PCN must include the name(s) of those
endangered or threatened species that might be
affected by the proposed work or utilize the
designated critical habitat that may be affected by the
proposed work. Federal applicants must provide
documentation demonstrating compliance with the
Endangered Species Act; and

[0 (7) For an activity that may affect a historic
property listed on, determined to be eligible for
listing on, or potentially eligible for listing on, the
National Register of Historic Places, for non-Federal
applicants the PCN must state which historic property
may be affected by the proposed work or include a
vicinity map indicating the location of the historic
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property. Federal applicants must provide
documentation demonstrating compliance with
Section 106 of the National Historic Preservation
Act.

[ (¢) Form of Pre-Construction Notification: The
standard individual permit application form (Form ENG
4345) may be used, but the completed application form
must clearly indicate that it is a PCN and must include all
of the information required in paragraphs (b)(1) through
(7) of this general condition. A letter containing the
required information may also be used.

0 (d) Agency Coordination:

O (1) The district engineer will consider any
comments from Federal and state agencies
concerning the proposed activity’s compliance with
the terms and conditions of the NWPs and the need
for mitigation to reduce the project’s adverse
environmental effects to a minimal level.

O (2) Forall NWP 48 activities requiring pre-
construction notification and for other NWP activities
requiring pre-construction notification to the district
engineer that result in the loss of greater than 1/2-acre
of waters of the United States, the district engineer
will immediately provide (e.g., via facsimile
transmission, overnight mail, or other expeditious
manner) a copy of the PCN to the appropriate Federal
or state offices (U.S. FWS, state natural resource or
water quality agency, EPA, State Historic
Preservation Officer (SHPO) or Tribal Historic
Preservation Office (THPO), and, if appropriate, the
NMES). With the exception of NWP 37, these
agencies will then have 10 calendar days from the
date the material is transmitted to telephone or fax the
district engineer notice that they intend to provide
substantive, site-specific comments. If so contacted
by an agency, the district engineer will wait an
additional 15 calendar days before making a decision
on the pre-construction notification. The district
engineer will fully consider agency comments
received within the specified time frame, but will
provide no response to the resource agency, except as
provided below. The district engineer will indicate in
the administrative record associated with each pre-
construction notification that the resource agencies’
concerns were considered. For NWP 37, the
emergency watershed protection and rehabilitation
activity may proceed immediately in cases where
there is an unacceptable hazard to life or a significant
loss of property or economic hardship will occur. The
district engineer will consider any comments
received to decide whether the NWP 37 authorization
should be modified, suspended, or revoked in
accordance with the procedures at 33 CFR 330.5.

[0 (3) In cases of where the prospective
permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30
calendar days of receipt of any Essential Fish Habitat
conservation recommendations, as required by
Section 305(b)(4)(B) of the Magnuson-Stevens
Fishery Conservation and Management Act.
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[0 (4) Applicants are encouraged to provide
the Corps multiple copies of pre-construction
notifications to expedite agency coordination.

O (5) For NWP 48 activities that require
reporting, the district engineer will provide a copy of
each report within 10 calendar days of receipt to the
appropriate regional office of the NMFS.

[J (e) Inreviewing the PCN for the proposed
activity, the district engineer will determine whether the
activity authorized by the NWP will result in more than
minimal individual or cumulative adverse environmental
effects or may be contrary to the public interest. If the
proposed activity requires a PCN and will result in a loss
of greater than 1/10 acre of wetlands, the prospective
permittee should submit a mitigation proposal with the
PCN. Applicants may also propose compensatory
mitigation for projects with smaller impacts. The district
engineer will consider any proposed compensatory
mitigation the applicant has included in the proposal in
determining whether the net adverse environmental
effects to the aquatic environment of the proposed work
are minimal. The compensatory mitigation proposal may
be either conceptual or detailed. If the district engineer
determines that the activity complies with the terms and
conditions of the NWP and that the adverse effects on the
aquatic environment are minimal, after considering
mitigation, the district engineer will notify the permittee
and include any conditions the district engineer deems
necessary. The district engineer must approve any
compensatory mitigation proposal before the permittee
commences work. If the prospective permittee elects to
submit a compensatory mitigation plan with the PCN, the
district engineer will expeditiously review the proposed
compensatory mitigation plan. The district engineer must
review the plan within 45 calendar days of receiving a
complete PCN and determine whether the proposed
mitigation would ensure no more than minimal adverse
effects on the aquatic environment. If the net adverse
effects of the project on the aquatic environment (after
consideration of the compensatory mitigation proposal)
are determined by the district engineer to be minimal, the
district engineer will provide a timely written response to
the applicant. The response will state that the project can
proceed under the terms and conditions of the NWP.

If the district engineer determines that the adverse
effects of the proposed work are more than minimal, then
the district engineer will notify the applicant either: (1)
That the project does not quality for authorization under
the NWP and instruct the applicant on the procedures to
seek authorization under an individual permit: (2) that the
project is authorized under the NWP subject to the
applicant’s submission of a mitigation plan that would
reduce the adverse effects on the aquatic environment to
the minimal level; or (3) that the project is authorized
under the NWP with specific modifications or conditions.
Where the district engineer determines that mitigation is
required to ensure no more than minimal adverse effects
oceur to the aquatic envir