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TITLE 21. PUBLIC WORKS 
Division 2. Department of Transportation 

 
 

NOTICE OF PROPOSED RULEMAKING 
 

The Department of Transportation (Caltrans) proposes to adopt the regulations described below 
after considering all comments, objections, and recommendations regarding the proposed action. 
 
PUBLIC HEARING: 
 
Caltrans will hold public hearings at the time and place listed below.  At the hearing, any person 
may present statements orally or in writing relevant to the proposed action described in the 
Informative Digest. 
 
 
Monday, July 1, 2013, 4:00-6:00 p.m. 
Caltrans Headquarters 
Auditorium, Basement Level 
1120 N Street 
Sacramento, CA 95814 
 
Wednesday, July 3, 2013, 4:00-6:30 p.m. 
Garcia Room 
Caltrans District 11 Office 
4050 Taylor Street 
San Diego, CA 92110 
 
 

 
Tuesday, July 9, 2013, 5:30-7:30 p.m. 
El Sereno Library 
5226 S. Huntington Drive 
Los Angeles, CA 90032 
 
Wednesday, July 10, 2013, 5:00-8:00 p.m. 
Pasadena Convention Center 
Conference Center, Lower Level, Rm. 211 
300 East Green Street 
Pasadena, CA 91101 
 
 

WRITTEN COMMENT PERIOD: 
 
Any interested persons, or his/her authorized representative, may submit written comments 
relevant to the proposed regulatory action to Caltrans before the close of the written comment 
period which is July 10, 2013. Please submit comments to: 
 
DeeDee Dodds  
Senior Legal Analyst, Caltrans Legal Division 
California Department of Transportation 
1120 N Street, MS-57 
Sacramento, CA 95814 
 
Comments may also be submitted by facsimile (FAX) at (916) 654-6128, to the attention of 
DeeDee Dodds, or by email to deedee.dodds@dot.ca.gov.  The written comment period closes at 
5:00 p.m. on July 10, 2013.  Caltrans will consider only comments received by that time. 
 
  

mailto:deedee.dodds@dot.ca.gov
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AUTHORITY AND REFERENCE: 
 
Section 65580 of the Government Code requires Caltrans to use the powers vested in it to 
facilitate the improvement and development of housing to make adequate provision for the 
housing needs of all economic segments of the community.  Section 104.6 of the Streets and 
Highways Code allows Caltrans to lease the property that it holds on such terms and conditions 
as it may deem necessary to secure rent therefrom. 
 
INFORMATIVE DIGEST/ POLICY STATEMENT OVERVIEW: 

The California Legislature has declared that the availability of affordable housing is of vital 
statewide importance, and the early attainment of decent housing and a suitable living 
environment for every Californian, including farmworkers, is a priority of the highest order.  
State governments have a responsibility to use the powers vested in them to facilitate the 
improvement and development of housing to make adequate provisions for the housing needs of 
all economic segments of the community.  (Gov. Code § 65580.) 

Caltrans acquires real property necessary for state highway purposes, and must, by law, maintain 
and lease the property that it holds pending future use for highway needs.  (Sts. & Hy. Code § 
104.6).  Since 1979, Caltrans has made a portion of its residential properties available to 
qualifying low- to moderate- income tenants at reduced rental rates pursuant to the terms and 
conditions detailed in Caltrans’ Right-of-Way Manual.  The program is known as the Affordable 
Rent Program. 

In August 2012, the State Auditor determined the procedures for the Affordable Rent Program in 
the Right-of-Way Manual may not meet the definition of a regulation used in the Administrative 
Procedures Act (APA) and, therefore, may be unenforceable because they have not been adopted 
as regulations pursuant to the APA. (See California State Auditor Report 2011-120, August 
2012, available at www.bsa.ca.gov) 

Accordingly, Caltrans adopted regulations on an emergency basis to implement provisions of 
Streets and Highways Code section 104.6, which allow Caltrans to lease property it holds on 
such terms and conditions necessary to secure rent therefrom, and in a manner that 
accommodates the housing needs of all economic levels.  This was done to ensure that the 
current Affordable Rent Program would not be compromised in a way that would create a 
hardship on tenants renting under the program.  The emergency regulations became effective on 
December 24, 2012, and will remain in effect for a period of 180 days.  The purpose of this 
rulemaking action is to adopt the emergency regulations on a permanent basis as set forth in the 
regulatory text. 

Because there are no changes to the emergency regulations in place, there are no indicated 
changes to the proposed regulations demonstrated by strikeouts or underlining. 

This rulemaking action proposes to put into regulation Caltrans’ procedures for administering the 
Affordable Rent Program by adopting the emergency regulations found in the California Code of 
Regulations, Title 21, sections 2653 through 2658. 
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The proposed regulations incorporate by reference existing state and federal law as described in 
sections 2654 and 2655.  The proposed regulations are not inconsistent or incompatible with 
existing state regulations or statutes, and the proposed regulations do not conflict with existing 
comparable federal regulations or statutes. 

Section 2653 - defines the purpose and scope of the proposed regulations. 

Section 2654 - specifies the definition of terms used in the proposed regulations.  The term 
"RAP" incorporates by reference the Relocation Assistance Program as set forth in the Uniform 
Relocation Assistance and Real Property Acquisitions Policies Act of 1970, as amended, Title 49 
of the Code of Federal Regulations, Part 24 (2005). 

Section 2655 - defines the tenant affordability standards that Caltrans has adopted and 
incorporates by reference the Department of Housing and Community Development's annual 
publication of official State Income Limits, adjusted for size of household, published annually by 
the Office of Administrative Law pursuant to California Code of Regulations, Title 25, section 
6932 and Health and Safety Code section 50093. 
 
Section 2656- sets forth the income standards used to measure affordability. 
 
Section 2657 - sets forth the criteria controlling rent increase. 
 
Section 2658- sets forth an annual affordability review requirement. 
 
ANTICIPATED BENEFITS OF THE PROPOSED ACTION: 
 
These regulations will allow Caltrans to continue the Affordable Rent Program without the risk 
of undue hardship to low - and moderate- income tenants, as well as allow Caltrans to adjust its 
statewide residential program to ensure that non-Affordable Rent Program properties are being 
rented at fair market value statewide.  The regulations will provide a monetary benefit to 
qualified renters by setting forth the standards used to calculate appropriate rental rates to fulfill 
the State’s mission of providing affordable rent to all Californians.  The Affordable Rent 
Program regulations provide the public with guidelines to determine the annual income levels 
used to qualify for the program which in turn promotes fairness and social equity to the renting 
public.  The regulations will provide a non-monetary benefit by setting the guidelines and 
timelines applicable which promotes openness and transparency in business and government. 
 
RESULTS OF THE ECONOMIC IMPACT ANALYSIS: 
 
Adoption of these regulations will not affect the following: 
 
1) The creation or elimination of jobs within the State of California. 
2) The creation of new businesses or elimination of existing businesses within the State 
    of California. 
3) The expansion of businesses currently doing business within the State of California. 
4) Worker safety and the state's environment. 
 
The proposed regulations will benefit the health and welfare of California residents by providing 
affordable rent to low- and moderate-income households. 
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SIGNIFICANT EFFECT ON HOUSING COSTS:  None 
 
COST IMPACTS ON A REPRESENTATIVE PRIVATE PERSON OR BUSINESS:   

Caltrans is not aware of any cost impacts that a representative private person or business would 
necessarily incur in reasonable compliance with the proposed action. 

SIGNIFICANT EFFECT ON BUSINESSES:  
 
The Affordable Rent Program is limited in scope to Caltrans-owned residential properties that 
are inhabited by economically disadvantaged tenants.  The program does not compete with the 
private sector; hence, the program does not affect businesses.  However, were the program 
eliminated, it is believed there could be an impact on businesses because the subject Caltrans-
owned properties would be made available at fair market rents in direct competition with the 
local residential property rental market. 
 
Caltrans has determined that the proposed regulatory action will not affect small businesses. The 
proposed regulations only apply to certain residential properties owned and managed by 
Caltrans. 
 
Caltrans has made the initial determination that the action will not have a significant, statewide 
adverse economic impact directly affecting business or the ability of California businesses to 
compete with businesses in other states. 
 
The agency is not aware of any cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed regulations. 
 
COST OR SAVINGS TO ANY STATE AGENCY: 
 
Mandate on local agencies and school districts:  None. 
 
Cost or savings to any state agency:  None. 
 
Cost to any local agency or school district which must be reimbursed in accordance with 
Government Code sections 17500 through 17630:  None. 
 
Other non-discretionary costs or savings imposed on local agencies:  None. 
 
Costs or savings in federal funding to the State:  None. 
 
CONSIDERATION OF ALTERNATIVES: 
 
In accordance with Government Code section 11346.5, subdivision (a) (13), Caltrans must 
determine that no reasonable alternative that is considered or that has otherwise been identified 
and brought to the attention of Caltrans would be more effective in carrying out the purpose for 
which the action is proposed or would be as effective and less burdensome to affected private 
persons than the proposed action or would be more cost-effective to affected private persons and 
equally effective in implementing the statutory policy or other provision of law. 
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Caltrans invites interested persons to present statements or arguments with respect to alternatives 
to the proposed regulatory action during the written comment period and during any of the four 
scheduled hearings. 
 
 
CONTACT PERSONS: 
 
Inquiries concerning the proposed regulatory action may be directed to: 
 
Michael J. Rodrigues 
Office Chief, Real Property Services 
Division of Right of Way and Land Surveys 
California Department of Transportation 
1120 N. Street, MS 37 
Sacramento, CA 95814 
916-654-3536 (office) 
209-481-4602 (cell) 
michael.rodrigues@dot.ca.gov 
 
Alternate contact person: 
 
Chuck Crosby 
Senior Right of Way Agent 
Right of Way Real Property Services Branch 
California Department of Transportation 
1120 N Street, MS-37 
Sacramento, CA 95814 
Telephone: (916) 654-4018 
chuck.crosby@dot.ca.gov 
 
Please direct requests for copies of the proposed text of the regulations, the initial statement of 
reasons, or other information upon which the rulemaking is based to Mr. Rodrigues at the above 
address. 
 
AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED 
REGULATIONS: 
 
Caltrans will have the entire rulemaking file available for inspection and copying throughout the 
rulemaking process at its office at the above address during regular business hours. As of the 
date this notice is published in the Notice Register, the rulemaking file consists of this notice, the 
proposed text of the regulations and the initial statement of reasons.  Copies may be obtained by 
contacting Mr. Rodrigues at the address or phone number listed above. 
 
AVAILABILITY OF CHANGED OR MODIFIED TEXT: 
 
After considering all written comments received timely, as well as comments received at the 
scheduled public hearings, Caltrans may adopt the proposed regulations as described in this 
notice.  If Caltrans makes substantive modifications that are sufficiently related to the originally 
proposed text, it will make the modified text (with changes clearly indicated) available to the 

mailto:michael.rodrigues@dot.ca.gov
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public for at least 15 days before Caltrans adopts the regulations as revised.  Copies of any 
modified regulations may be obtained by contacting Mr. Rodrigues at the address or phone 
number listed above.  Caltrans will accept written comments on any modified regulations for 15 
days after the date on which they are made available. 
 
AVAILABILITY OF THE FINAL STATEMENT OF REASONS: 
 
Upon its completion, copies of the Final Statement of Reasons may be obtained by contacting 
Mr. Rodrigues at the above address or by visiting Caltrans's web site listed below. 
 
AVAILABILITY OF DOCUMENTS ON THE INTERNET: 
Copies of the Notice of Proposed Action, the Initial Statement of Reasons, and the text of the 
Regulations in underline and strikeout if applicable can be accessed through Caltrans’ website at: 
http://www.dot.ca.gov/regulations.htm 
 
 

http://www.dot.ca.gov/regulations.htm


ADOPTED EMERGENCY REGULATIONS, SECTIONS 2653 through 2658 
  

TITLE 21 PUBLIC WORKS 
DIVISION 2.  DEPARTMENT OF TRANSPORTATION 

 
CHAPTER 24.  RIGHT OF WAY 

 
 
Article 1  Affordable Rent Program 
 
§2653  Purpose and Scope 
 
The California Legislature has declared the availability of affordable residential housing is of 
vital statewide importance and state agencies, including the Department of Transportation, have 
a responsibility to use the power vested in them to meet the housing needs of all economic 
segments of the community.  Accordingly, the Department sets forth herein the Affordable Rent 
Program by which the Department can consider affordability when adjusting rents for current 
residential tenants who are economically disadvantaged.  The Affordable Rent Program is 
intended to protect existing low-income tenants from large rental rate increases, which may 
otherwise result in their current rental unit becoming unaffordable.  For new tenants, rents will 
be set at fair market rates.    
 
Authority cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code 
Reference cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code  
 
§2654  Definition of Terms 
 
Affordable Rent Level means 25% of the gross monthly income for tenants who began renting 
the unit on or before March 3, 1981, or 30% of the gross monthly income for tenants who began 
renting the unit after March 3, 1981. 
 
Annual Income means total income for the most recent past tax year, before adjustments, credits 
and taxes.  
 
Fair Market Rent means the amount of rent a parcel would command in the open market if 
offered under the terms and conditions typical of the market for similar properties. 
 
RAP refers to the Relocation Assistance Program as set forth in the Uniform Relocation 
Assistance and Real Property Acquisitions Policies Act of 1970, as amended (URA), and Title 
49 Code of Federal Regulations Part 24 (2005). 



 
Authority cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code 
Reference cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code   
 
§2655  Tenant Affordability Standards 
 
In order to qualify for the Affordable Rent Program tenants must (1) be in occupancy as of 
December 31, 2012; (2) not be eligible for RAP; and (3) have an Annual Income not exceeding 
120% of the county median household income as identified in accordance with the Department 
of Housing and Community Development’s annual publication of Official State Income Limits, 
adjusted for size of household, published pursuant to Health and Safety Code section 50093.  
 
Authority cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code 
Reference cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code  
 
§2656  Income Standards 
 
Affordability is based on Annual Income from all tenants age 18 years or older living in the 
household.  Children up to the age of 23, who are enrolled in school full-time including college, 
will not be included in determining income.  Income will be verified using W-2 Forms, state and 
federal income tax returns, pay stubs, and any other financial documentation relevant to income.  
When current tenants do not submit complete and accurate supporting financial documentation, 
they will be charged fair market rent.  
 
Authority cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code 
Reference cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code 
 
§2657  Rent Standards 
 
Rent charged to tenants who qualify for the Affordable Rent Program will be the higher of either: 
(1) The current rent; or (2) The Affordable Rent Level.  Any rent increase made under the 
provisions of the Affordable Rent Program shall be limited as follows: (1) if current rent is 25% 
or less below the Affordable Rent Level, there will be annual 10% rent increases until actual rent 
equals the Affordable Rent Level, or (2) if current rent is more than 25% below the Affordable 
Rent Level, there will be 10% rent increases every six months until actual rent is 25% or less 
below the affordable rent level and then there will be annual 10% rent increases until actual rent 
equals the affordable rent level.  In no case shall the rent in the affordable rent program exceed 
the fair market rent.   
 
Authority cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code 



Reference cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code 
 
§2658  Tenant Eligibility 
 
Continued eligibility for the program will be reviewed annually by the Department. 
 
Authority cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code 
Reference cited:  Section 65580, Government Code; Section 104.6, Streets and Highways Code 
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INITIAL STATEMENT OF REASONS 

 

SPECIFIC PURPOSE OF THE REGULATION: 

The California Department of Transportation (Caltrans) is responsible for constructing, 
operating, administering, and maintaining the State’s highway system.  In anticipation of an 
extension of State Route 710 (710 Extension) to close an approximately 4.5 mile gap in the 
freeway affecting several cities in Los Angeles County, Caltrans purchased a number of vacant, 
commercial, and residential properties.  Caltrans has been managing these properties for more 
than four decades while the proposed extension project has stalled, pending resolution of 
ongoing environmental challenges. 

In August 2012, the State Auditor released Report 2011-120, which was critical of Caltrans’ 
statewide management of residential rentals, including certain residential properties in the 710 
Extension corridor.  Specifically, the Auditor found some of the residential properties were being 
rented below fair market value and Caltrans had not performed income eligibility verifications 
annually for those tenants in the Affordable Rent Program.    The report recommends Caltrans 
adopt regulations pursuant to the APA if it intends to continue the program.  In addition, for 
those residential properties being rented below fair market value to tenants not within the ARP, 
the Auditor recommends Caltrans adjust rents to fair market value. 

Accordingly, Caltrans adopted emergency regulations, sections 2654, 2655, 2656, 2657, and 
2658 that became effective on December 24, 2012.  The proposed regulations will make 
permanent the emergency regulations which allow Caltrans to continue the Affordable Rent 
Program and adjust rent increases without the risk of undue hardship to low- and moderate- 
income households.  The proposed regulations set forth the standards used to calculate 
appropriate rental rates to fulfill the mission of the Affordable Rent Program and provide the 
public with guidelines to determine the annual income levels used to qualify for the program and 
explains the limits on rental rate increases. 

NECESSITY FOR THE REGULATIONS: 

Adopting the regulations will clearly identify the Affordable Rent Program and will establish 
specific standards to qualify for the program.  The following regulations will: 

Section 2653 - define the purpose and scope of the proposed regulations.  

Section 2654 – provide definitions of terms used in the proposed regulations.   

Section 2655 - define the tenant  affordability standards and refers the public to  Department 
Housing and  Community Development’s annual publication of official State Income Limits, 
adjusted for size of household, published pursuant to Health and Safety Code section 50093. 
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Section 2656 - sets forth the income standards used to measure affordability. 

Section 2657 - sets forth the criteria controlling rent increase.  

Section 2658 - sets forth an annual affordability review requirement. 

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR 
DOCUMENTS. 

State Audit Report, of August 2012, Report 2011-120 

California Code of Regulation, Title 25, section 6932 (annual State Income Limits) 

Health and Safety Code, section 50093 

Affordable Rent Tenants, Exhibit 11-EX-3 of the Department of Transportation’s Right of Way 
Manual 

Uniform Relocation Assistance and Real Property Acquisitions Policies Act of 1970, as 
amended, Title 49 of the Code of Federal Regulations, Part 24 (2005). 

California Department of Housing and Community Development and the Federal Housing and 
Urban Development documents and websites that define their affordable housing programs. 

REASONABLE ALTERNATIVE TO THE REGULATIONS AND THE AGENCY’S 
REASONS FOR REJECTING THOSE ALTERNATIVES.  

Caltrans considered the following alternatives in proposing sections 2653, 2654, 2655, 2656, 
2657, and 2658: 

1. Abandon the Affordable Rent Program:  This option would require Caltrans to terminate all 
of the existing ARP agreements and immediately escalate the rents to Fair Market rates.  Under 
such a scenario, the existing Affordable Rent Program qualifying tenants would not be able to 
afford the sudden increase in rent to fair market value causing them to be displaced from their 
homes with the likelihood that some of those tenants could even be made homeless.  Abandoning 
the program would contravene the express intent of the Legislature expressed in Government 
Code section 65580. 

2. Limit ARP to only those tenants within 710 Extension: This option would limit the 
proposed new regulations to only residential properties within the 710 Extension.  Although most 
Affordable Rent Program tenants reside within the 710 Extension, not all program tenants are 
within that corridor.  For those tenants outside of the 710 Extension, it would not be fair to not 
afford them the same opportunity that the Affordable Rent Program provides and it would 
disregard the express intent of the Legislature pursuant to Government Code section 65580. 
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3. No other reasonable alternative: Caltrans has determined there is no reasonable alternative 
that would be more effective in carrying out the purpose of the Affordable Rent Program.  
Adopting regulations is the most effective and least burdensome way to accommodate private 
persons in the most cost effective manner. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING SMALL BUSINESSES: 

The Affordable Rent Program is limited in scope to Caltrans-owned residential properties rented 
to low- and moderate-income households. 

The proposed regulations clarify and interpret California Government Code Sections § 65580. 
The proposed regulations will allow the Department of Transportation to facilitate the need for 
affordable rental housing to all economic segments of the community.   

Accordingly, Sections 2653 through 2658 have no economic impact on businesses within the 
state. The action is to administer a state program which provides affordable housing 
opportunities to Californians of all economic levels. The regulations are promulgated to set 
standards and criteria for establishing the Affordable Rent Program for rental properties currently 
owned by Caltrans and does not regulate a commercial or private individual activity on any 
private business. 

If, however the program were eliminated, it may have an impact on real estate rental businesses 
because the properties would then be rented at fair market rent in direct competition with private 
sector residential rental properties.  Caltrans is not proposing to eliminate the program. 

ECONOMIC IMPACT ANALYSIS: 

Creation or Elimination of Jobs within the State of California: 

The regulations are designed to allow Caltrans to continue an existing Affordable Rent Program 
set forth in its Right of Way manual that was determined not to be in compliance with the APA.  
Because the present Affordable Rent Program utilizes existing housing stock owned and 
managed by Caltrans, there is no affect on the creation or elimination of jobs within the State of 
California.  

Creation of New or Elimination of Existing Businesses Within the State of California: 

Because the proposed regulations only affect the implementation of the Affordable Rent Program 
which is currently managed by the Right-of-Way, Real Property Services branch of Caltrans and 
is part of the day-by-day operations of the Division of Right-of-Way and Land Surveys, there is 
no affect on the creation or elimination of existing businesses within the State of California. 
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Expansion of Businesses or Elimination of Existing Businesses Within the State of 
California: 

The proposed regulatory action does not regulate a commercial or private activity of any 
individual business within the State of California.   The regulations only affect the administrative 
requirements of a government run program, and therefore have no affect on the expansion or 
elimination of existing businesses. 

Worker Safety, States Environment, and Health and Welfare of California Residents: 

The regulations only set forth administrative requirements of the Affordable Rent Program and, 
therefore, do not affect worker safety or the state’s environment.  The regulations will benefit the 
health and welfare of California residents by providing affordable rent to low- and moderate-
income households in accordance with Government Code section 65580. 

EFFORTS TO AVOID CONFLICT OR DUPLICATION OF FEDERAL 
REGULATIONS: 

This program is administered by the State, under guidelines developed by the State that 
incorporate by reference Title 49, of the Code of Federal Regulations, Part 24 (2005), and 
thereby eliminating any conflict or duplication of any Federal statute or regulation.  
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