TITLE 21. PUBLIC WORKS
Division 2. Department of Transportation

April 8, 2016

NOTICE OF ADDITION OF DOCUMENT AND INFORMATION ADDED
TO RULEMAKING FILE AND MODIFICATIONS TO TEXT OF
PROPOSED REGULATIONS FOR AFFORDABLE SALES PROGRAM

Pursuant to Government Code section 11346.8, subdivision (c), the California Department
of Transportation (Caltrans) gives notice that:

1. The proposed Affordable Sales Program (ASP) regulations originally noticed to the
public on February 27, 2015 and subsequently modified and noticed to the public on
July 1, 2015, have been modified and are available for public inspection and comment for
a 15-day comment period, and are attached to this notice.

Pursuant to Government Code sections 11346.8(d), 11346.9(a)(1), and 11347.1, the
California Department of Transportation (Caltrans) gives notice that documents and other
information which the Department has relied upon in adopting proposed regulations have been
added to the rulemaking file and are available for public inspection and comment.

The following document is added to the rulemaking file:

1. Addendum to Initial Statement of Reasons (Addendum) has been added to this
rulemaking file. This Addendum modifies the Initial Statement of Reasons originally
noticed to the public on February 27, 2015.

SUMMARY OF AND NEED FOR CHANGES TO TEXT OF PROPOSED ASP
REGULATIONS

The original proposed ASP regulations were published and released for public comment on
February 27, 2015 (Register Z2015-0217-10). The public comment period closed on

April 13, 2015. Public hearings were held on April 20, April 21, 2015, and May 12, 2015, in
Pasadena, Los Angeles, and the El Sereno area of Los Angeles, and comments were accepted at
those hearings.

The modified text proposing substantial, and non-substantial, sufficiently related changes to the
text was made available to the public for an initial comment period from July 1, 2015 through
August 14, 2015. Upon receipt of several comments requesting an extension of this comment
period, Caltrans extended the comment period for an additional ten days from August 14, 2015
to August 24, 2015.
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On December 24, 2015, Caltrans submitted the proposed text to the Office of Administrative
Law (OAL). OAL disapproved the proposed regulations for failure to comply with the clarity
and necessity standards as detailed in the Decision of Disapproval of Regulatory Action (OAL
File No. 2015-1224-02S). After considering the decision and discussion detailed in OAL’s
Decision of Disapproval, Caltrans proposes substantial, and non-substantial, sufficiently related
changes to the following sections:

Section 1475

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
deleted Government Code sections 54236, 54237.3, 54237.5, 54237.7, 54237.8, 54238, 54238.5,
54238.6, 54238.7 to clarify the applicable statutory authority for the regulation.

Section 1476

The definition of “Affordable housing cost” in section 1476(a) has been revised to clarify the
percentages used to calculate affordable housing cost for 1) lower income households, 2)
moderate income households, and 3) those households whose gross income is above low or
moderate income but does not exceed 150 percent of area median income.

The definition of “Affordable price” in section 1476(b) has been modified to clarify that the
affordable price for lower income households would not result in an amount exceeding an
amount determined in accordance with the regulations of the United States Department of
Housing and Urban Development, issued pursuant to Section 8 of the United States Housing Act
of 1937.

Section 1476(b) has also been modified to clarify the minimum and maximum affordable price in
relation to the original acquisition price and the current fair market price. This modification
makes the definition consistent with Government Code sections 54237.

Section 1476(b) has been changed to replace the term “prospective purchaser” with “prospective
buyer” for consistent reference throughout the regulations.

The definition of “Department approved appraised fair market value” in section 1476(j) has been
revised to clarify that the appraised value accepted by the Department complies with the Uniform
Standards of Professional Appraisal Practice.

The definition of “Fair market value” in section 1476(1) has been modified, to clarify that this
definition refers to all conditions requisite to a fair sale price in accordance with Government
Code section 54236(f). The numbered item “6. For transfer from the Department, the date of
value is the date the offer of sale is made by the selling agency.” has been moved from the

numbered list in the definition to the narrative portion of the definition, to clarify this section.

The definition of “Good cause” in section 1476(0) has been removed, for the purpose of clarity,
as the term is no longer used in section 1483(b) or section 1487(a).
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Due to the deletion of section 1476(0), “Good cause,” sections 1476(p), (q), (1), (s), (t), (u), (v),
(w), (x), (), (2), (aa), (bb), (cc), (dd), (ee) and (ff) have been re-lettered to 1476(0), (p), (q), (r),
(s), (©), (u), (v), (w), (x), (¥), (2), (aa), (bb), (cc), (dd) and (ee) respectively.

The Authority cited has been changed to add Streets and Highways Code section 118.6 and to
delete Government Code sections 54237.3, 54237.7, 54237.8, 54238.5, 54238.6, 54238.7, and 25
CFR 700.55 to clarify the applicable statutory authority for the regulation.

The Reference cited has been changed to add Health and Safety Code sections 34240 and 50900
and to remove 25 CFR 7303, Health and Safety Code divisions 24 and 31, California Code of
Regulations Title 2, section 1872, and California Code Regulations Title 25, sections 6910, 6912,
6914, 6916, 6918, 6920, 6922, 6924, 6926, 6928, 6930, and 6932 to clarify the applicable
statutory authority for the regulation.

Section 1477

Sections 1477(a)(1), (2) and (3) have been changed to remove “tenants in good standing” to
clarify that offers will be made to current tenants who are former owners and to current tenants
purchasing property at an affordable price, without the condition that they are tenants in good
standing.

The word “all” has been added to the first sentence of 1477(b), and the second sentence in
section 1477(b) has been deleted, to clarify this section.

The word ““all” has been added, and the phrase “, such offers” has been deleted, from the first
sentence of 1477(c) to clarify this section. The last sentence in section 1477(c) has been deleted
to clarify this section.

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 54237.7, 54237.8, 54238, and 54238.7 to clarify the applicable
statutory authority for the regulation.

Section 1478
The phrase “qualified tenant” has been replaced with “persons or families of low or moderate
income,” in section 1478(b)(5) to clarify the exception to renting a property purchased at an

affordable price.

Section 1478(b)(5) has also been revised to clarify that a finding of hardship is not subject to
approval by the Department.

Section 1478(d)(5) has been revised to clarify that refinancing a loan on surplus residential

property purchased at an affordable price is not subject to prior written approval by the
Department.
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The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 54237.3, 54237.5, 54237.7, 54237.8, 54238.5, 54238.6,
54238.7 to clarify the applicable statutory authority for the regulation.

The Reference cited has been changed to remove California Code Regulations Title 16, section
1996, and Title 25, section 6910 to clarify the applicable statutory authority for the regulation.

Section 1479

Section 1479(a) has been revised to clarify to whom the Department will mail the notice of
Conditional Offer Prior to Sale, pursuant to section 1477.

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 6061.3, 54236, 54237, 54237.3, 54237.5, 54237.7, 54237.8,
54238, 54238.5, 54238.6, 54238.7 to clarify the applicable statutory authority for the regulation.

Section 1480

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 6061.3, 54236, 54237.3, 54237.5, 54237.7, 54237.8, 54238,
54238.7 to clarify the applicable statutory authority for the regulation.

The Reference cited has been changed to remove Government Code section 54237.3 to clarify
the applicable statutory authority for the regulation.

Section 1481

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 54236, 54237.3, 54237.5, 54237.7, 54237.8, 54238, 54238.7 to
clarify the applicable statutory authority for the regulation.

The Reference cited has been changed to remove Government Code section 54237.3 to clarify
the applicable statutory authority for the regulation.

Section 1482

Section 1482(b)(3) has been revised to clarify that the notarized affidavit attesting the buyer has
not had an ownership interest in real property is in accordance with Government Code section
54237(a)(4).

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 54237.3, 54237.5, 54237.7, 54237.8, 54238.7 to clarify the
applicable statutory authority for the regulation.

The Reference cited has been changed to remove Government Code section 54237.3 to clarify
the applicable statutory authority for the regulation.
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Section 1483

Section 1483(a) has been revised to clarify the method of delivery and timeframe for the
Department to notify the prospective buyer of incomplete or insufficient documentation and the
method of delivery and timeframe for the prospective buyer to respond with the required
documentation.

Section 1483(b) has been revised to clarify the maximum number of days for the prospective
buyer to respond with complete and sufficient documentation, manner in which a prospective
buyer must request an extension and the duration of the extension. The change also resolves an
ambiguity concerning the maximum number of days to respond with complete and sufficient
documentation in accordance with section 1482.

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 54237.3, 54237.5, 54237.7, 54237.8, 54238, 54238.7 to clarify
the applicable statutory authority for the regulation.

The Reference cited has been changed to remove Government Code section 54237.3 to clarify
the applicable statutory authority for the regulation.

Section 1484

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 54237.3, 54237.5, 54237.7, 54237.8, 54238, 54238.7 to clarify
the applicable statutory authority for the regulation.

The Reference cited has been changed to remove Government Code section 54237.3 to clarify
the applicable statutory authority for the regulation.

Section 1485

The title of section 1485 has been changed to delete “Qualified,” to clarify that the prospective
buyers will be ranked by priority.

Section 1485(b) has been changed to replace the phrase “one or more respondents” with the
phrase “two or more respondents” and delete the word “first,” for the purpose of clarity, to
expressly identify that housing-related entities will determine the priority for two or more
respondents for a particular surplus residential property offered to a housing-related entity in
accordance with section 1478.

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 54237.3, 54237.5, 54237.7, 54237.8, 54238, 54238.7 to clarify
the applicable statutory authority for the regulation.

The Reference cited has been changed to remove Government Code section 54237.3 to clarify
the applicable statutory authority for the regulation.
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Section 1486

The acronym “CTC” in section 1486(d) has been revised to “California Transportation
Commission (CTC)” to clarify that contracts for sale under this chapter are subject to California
Transportation Commission approval.

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 54237.3, 54237.5, 54237.7, 54237.8, 54238, 54238.7 to clarify
the applicable statutory authority for the regulation.

The Reference cited has been changed to add Streets and Highways Code section 118 and delete
Government Code section 54237.3 to clarify the applicable statutory authority for the regulation.

Section 1487

Section 1487(a) has been revised to clarify the manner in which a prospective buyer must request
an extension to close escrow and the conditions under which the Department will provide an
extension.

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 54236, 54237.3, 54237.5, 54237.7, 54237.8, 54238, 54238.7 to
clarify the applicable statutory authority for the regulation.

The Reference cited has been changed to remove Government Code section 54237.3 to clarify
the applicable statutory authority for the regulation.

Section 1488

In section 1488(a), the phrase “may require” has been replaced with the phrase “shall require” to
clarify and expressly identify the duty of the Department at the time of determination of
noncompliance.

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 54237.3, 54237.5, 54237.7, 54237.8, 54238.5, 54238.6 and
54238.7 to clarify the applicable statutory authority for the regulation.

Section 1489

The Authority cited has been changed to add Streets and Highways Code section 118.6 and
delete Government Code sections 54237.3, 54237.5, 54237.7, 54237.8, 54238.7 to clarify the
applicable statutory authority for the regulation.

The Reference cited has been changed to add Government Code section 54238 to clarify the
applicable statutory authority for the regulation.
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Section 1490

The Authority cited has been changed to add Government Code sections 54235, 54238.4, and
Streets and Highways Code section 118.6 to clarify the applicable statutory authority for the
regulation.

The Reference cited has been changed to add Government Code sections 54235 and 54238.4 to
clarify the applicable statutory authority for the regulation.

Section 1491

The Authority cited has been changed to add Government Code sections 54235, 54237.7, 54238,
and Streets and Highways Code section 118.6 to clarify the applicable statutory authority for the
regulation.

The Reference cited has been changed to add Government Code sections 54237.7 and 54238 to
clarify the applicable statutory authority for the regulation.

SUMMARY OF CHANGES TO INITIAL STATEMENT OF REASONS

The Initial Statement of Reasons (ISR) was published and released for public comment on
February 27, 2015 (Register Z2015-0217-10). The public comment period closed on

April 13, 2015. Public hearings were held on April 20, April 21, 2015, and May 12, 2015, in
Pasadena, Los Angeles, and the El Sereno area of Los Angeles, and comments were accepted at
those hearings.

On December 24, 2015, the Department submitted the Final Rulemaking File, including the ISR,
to the Office of Administrative Law (OAL). OAL disapproved the ISR for failure to comply
with Government Code section 11346.2(b)(1), because certain terms and provisions lacked the
agency’s rationale for the determination that each was reasonably necessary, as detailed in the
Decision of Disapproval (OAL File No. 2015-1224-02S). After considering the decision and
discussion detailed in the Decision of Disapproval, Caltrans is adding an “Addendum to the
Initial Statement of Reasons” (Addendum) to the rulemaking file. The information in the
Addendum is summarized below:

NECESSITY — The statements in found paragraph 5, page 2, of the ISR notwithstanding, the
Department did not rely upon comments received from the October 23, 2013 and
October 24, 2013 pre-notice workshops; the May 30, 2014 through September 2,
2014 written comment period; and the July 15, 2014, July 17, 2014, and August
21, 2014 public hearings related to the proposed regulations published in the
California Regulatory Notice Register on May 30, 2014 (OAL notice Z-2014-
0520-05). The above referenced oral and written comments were submitted for a
proposed rulemaking which was subsequently withdrawn. Further, the
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comments did not include data or other factual information; technical,
theoretical, or empirical studies or reports which the Department relied upon for
the proposed Affordable Sales Program regulations published in the California
Regulatory Notice Register on February 27, 2015 (OAL notice Z-2015-0217-10).

Section 1476(1) — Explains the need for the definition of the term “Fair Market Value”. It is
required to describe how the sales price will be determined for current tenants
who must, or elect to, buy property at fair market value, and to calculate the
distribution of proceeds upon resale of property initially purchased under the
ASP at an affordable price. It is based on the definition of “market value” used
by U.S. Housing and Urban Development (HUD)/Federal Housing
Administration (FHA), as cited from the Uniform Standards of Professional
Appraisal Practice and the definition of value which must be used for all
appraisals performed for FHA-insured mortgages. The phrase, “in accordance
with Government Code section 54236(f)” was added to the definition to ensure
consistency with Government Code section 54236(f).

Section 1476(t) — Explains the need for the definition of the term “Minimum Property
Standards”. It is required to clarify the standards Caltrans will adhere to when
making repairs to a property sold to an affordable buyer, pursuant to Government
Code 54237(b), and is consistent with the minimum property requirements and
standards in Section C of the HUD Handbook 4000.1. Standards pertaining to
termite inspection were added to the minimum property standards from the
California Building and Professions Code section 8516(c)(1).

Section 1476(y) — Explains the need for the definition of the term “Principal place of residence”.
It is necessary because the Act gives priority to purchase to affordable buyers
who meet certain criteria, including tenure of occupancy. The definition used is
based on the definition from Cal-Vet found in 12 CCR section 343, and lists
examples of “principal place of residence” to clarify the ways in which tenure of
occupancy will be determined.

Section 1480 — Explains the need for the Conditional Offer Prior to Sale to remain open for one
hundred and twenty calendar days. In consultation with the California
Department of Housing and Community Development and the California
Housing Finance Agency, this period of time was determined to be adequate
time for potential affordable buyers to request and receive documentation from
state or federal departments for evidence of income, tenure, real property
ownership and household size.

Section 1481 — This section is needed to clarify that a prospective buyer must accept the
Conditional Offer Prior to Sale by the expiration of the time period specified in
section 1480, and to clarify the manner in which the Conditional Offer Prior to
Sale must be submitted to Caltrans.
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Section 1483 — This section is needed to provide the grounds for denial based on insufficiency or
incompleteness of a response to the Conditional Offer Prior to Sale. This section
is needed to identify the specific response time by which Caltrans will notify a
prospective buyer that it is in receipt of incomplete or insufficient financial
documentation and describes the manner in which Caltrans will provide this
notification. This section provides the potential buyer an additional sixty days to
provide the requested documentation after notification of the insufficiencies, and
describes the manner in which a 40 calendar day extension can be requested.
This section is also needed to clarify that prospective buyers have a maximum of
two hundred fifty calendar days to respond with complete and sufficient
documentation, which is the total of all time periods, including an extension, in
this section.

Section 1486(c) — This section is necessary to inform prospective affordable buyers that they will
be reimbursed an amount, not to exceed $3,000, for a buyer’s agent’s
commission. This agent would represent the affordable buyer in the purchase
transaction.

Section 1491(b) — This section is necessary to clarify that if the California Housing and Finance
Agency (CalHFA) purchases loans or otherwise finances purchases by occupants
purchasing at affordable prices: 1) it is necessary that all proceeds to which
CalHFA is entitled from subsequent sales, transfers foreclosures, insurance
claims or condemnations related to such properties be paid on condition that
CalHFA establish a designated account (the Affordable Housing Trust Account)
for such proceeds to be used as specified in 1491(b)(1)(A), (B), and (C) in order
to preserve, upgrade and expand the supply of housing available to persons and
families of low or moderate income in accordance with the Act; 2) it is necessary
that the use and resale restrictions provide that in the event of any transfer, any
outstanding loan balance, penalties, fees, interests and costs associated with
collecting on such amounts owed to CalHFA shall be paid to CalHFA prior to
determination of any net proceeds due to the CalHFA in order to induce CalHFA
to participate in the ASP and protect CalHFA’s funds; 3) it is necessary that use
and resale restrictions are enforceable by CalHFA because CalHFA shall agree
to monitor the occupancy restrictions under the use and resale restrictions as part
of its participation in the ASP and any such net proceeds shall be due, in part, to
CalHFA in the event of future transfers and/or resales.

The addendum deletes the “Public Outreach” subsection beginning on page 6 of the ISR. The
statements made in this subsection of the ISR notwithstanding, the Department did not rely upon
comments received from the October 23, 2013 and October 24, 2013 pre-notice workshops; the
May 30, 2014 through September 2, 2014 written comment period; and the July 15, 2014, July
17, 2014, and August 21, 2014 public hearings related to the proposed regulations published in
the California Regulatory Notice Register on May 30, 2014 (OAL notice Z-2014-0520-05). The
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comments were submitted for a proposed rulemaking which was subsequently withdrawn. Thus,
they were not added to this rulemaking file. Further, the comments did not include data or other
factual information; technical, theoretical, or empirical studies or reports which the Department
relied upon for the proposed Affordable Sales Program regulations published in the California
Regulatory Notice Register on February 27, 2015 (OAL notice Z-2015-0217-10), and all
outreach referenced in this subsection of the ISR was for the withdrawn proposed regulation.

AVAILABILITY OF DOCUMENTS FOR INSPECTION AND HOW TO SUBMIT
COMMENTS

Attached to this notice is a copy of the modified, proposed, text of the Affordable Sales
Regulations. The rulemaking file, including the noticed additional document and information
added to the rulemaking file, is available for inspection at the Caltrans office located at 1120 N
Street, Sacramento, California, between the hours of 8:00 a.m. and 5:00 p.m. The documents can
also obtained by calling the Caltrans Affordable Sales Program at (916) 654-4790 or by visiting
the Caltrans website at http://www.dot.ca.gov/regulations.htm.

If you have any comment regarding the modifications to the text of the proposed regulations or
the additional document and information added to the rulemaking file, a written comment period
will remain open from April 8, 2016 through April 24, 2016. Any written comments must be
submitted to Caltrans by 5:00 p.m. on April 24, 2016, to:

Kimberly Erickson
ATTN: Affordable Sales Program
California Department of Transportation
1120 N Street, MS 37
Sacramento, CA 95814
FAX: (916) 654-6378
Email: Affordable_Sales_Program@dot.ca.gov

All written comments received by 5:00 p.m. on April 24, 2016, which pertain to the
modifications to the text of the proposed regulations or the additional document and information
added to the rulemaking file, will be reviewed and responded to by Caltrans staff as part of the
compilation of the rulemaking file.
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