
STATE OF CALIFORNIA     CALIFORNIA TRANSPORTATION COMMISSION 

M e m o r a n d u m

To: CHAIR AND COMMISSIONERS CTC Meeting: October 19-20, 2016 

Reference No.: 4.10 
Action 

From:  SUSAN BRANSEN 
Executive Director 

Subject: CALTRANS OVERVIEW OF POTENTIAL IMPACTS OF NEPA ASSIGNMENT 
EXPIRATION 

ISSUE: 

The California Department of Transportation (Caltrans) informed the Commission on October 3, 
2016, that legislation providing for the limited waiver of sovereign immunity is necessary for the 
state to continue carrying out the federal government’s responsibilities to review and approve 
projects pursuant to the National Environmental Policy Act (NEPA).  Since expiration of this 
statutory waiver will lead to increased costs and continued exacerbation of the state’s dire 
transportation funding situation, should the Commission urge the Legislature to take action before 
the end of 2016 to address this issue? 

RECOMMENDATION: 

Staff recommends that the Commission approve the attached letter for transmission to the Senate 
President Pro Tempore and the Assembly Speaker urging the Legislature to enact legislation before 
the end of 2016 that waives the state’s sovereign immunity so that Caltrans can continue to carry 
out the federal government’s responsibilities to review and approve projects pursuant to NEPA. 

BACKGROUND: 

On October 3rd, the Commission received the attached letter from Malcolm Dougherty, the Director 
of Caltrans, informing the Commission that legislation providing the limited waiver of sovereign 
immunity for the NEPA Assignment program will expire on January 1, 2017.  The Caltrans letter 
outlines the potential impacts to the state if the limited waiver of sovereign immunity in current 
statute is allowed to expire.  These impacts include but are not limited to: 

• Significant time delays and increased costs for many projects when the benefits of the
existing program cease and as the federal agencies realign workload and processes to absorb
the responsibilities that they have not managed in ten years.

• Additional Caltrans staff time and the associated costs to revert state processes back to
reflect pre-NEPA Assignment requirements and to revise interagency memorandums of
understanding.
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• Loss of national leadership related to the NEPA Assignment program as Caltrans currently 
provides guidance to states that have recently assumed or are thinking of assuming NEPA 
responsibilities. 

 
There are a few options available to the state to address this matter.  First, the current funding 
proposals in the First Extraordinary Session (Senate Bill x1 1 and Assembly Bill x1 26) eliminate 
the sunset of the limited waiver and, if enacted prior to the end of the session, would resolve this 
issue.  Alternatively, the Legislature could pass an urgency measure to address this concern on 
December 5th when it meets to convene the 2017-18 Regular Session.  Finally, in its letter, Caltrans 
states that it is exploring non-legislative options for providing the necessary limited waiver of 
sovereign immunity.     
 
Attachment A – Letter from Director Dougherty dated October 3, 2016 
Attachment B – Draft Letters to Speaker Rendon and President Pro Tempore De Leon 
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October 19, 2016 
 
The Honorable Anthony Rendon 
Speaker of the Assembly 
State Capitol, Room 219 
Sacramento, CA 95814          
    
Re: California’s NEPA Assignment 
 
Dear Speaker Rendon: 
 
As part of its statutory charge, the California Transportation Commission (Commission) advises 
the Administration and the Legislature in formulating and evaluating state policies and plans for 
California’s transportation programs.  
 
Over the course of the last decade, the Legislature has enacted bills waiving the state’s sovereign 
immunity related to the performance of a specific federal transportation program.  This program 
entails the process by which the state performs the federal government’s responsibility for 
reviewing and approving projects pursuant to the National Environmental Policy Act (NEPA), 
and is known as the NEPA Assignment.  The NEPA Assignment program is intended to 
streamline the federal environmental process by eliminating one layer of governmental review 
and thus expedite project delivery and reduce costs. 
 
On October 3rd, the Commission received the attached letter from Malcolm Dougherty, the 
Director of the California Department of Transportation (Caltrans), informing the Commission 
that the legislation providing the limited waiver of sovereign immunity will expire on January 1, 
2017.  The Caltrans letter outlines the potential impacts to the state if the limited waiver of 
sovereign immunity in current statute is allowed to expire.  These impacts include but are not 
limited to: 
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• Significant time delays and increased costs for many projects when the benefits of the 

existing program cease and as the federal agencies realign workload and processes to 
absorb the responsibilities that they have not managed in ten years. 

• Additional Caltrans staff time and the associated costs to revert state processes back to 
reflect pre-NEPA Assignment requirements and to revise interagency memorandums of 
understanding. 

• Loss of national leadership related to the NEPA Assignment program as Caltrans 
currently provides guidance to states that have recently assumed or are thinking of 
assuming NEPA responsibilities. 

 
There are a few options available to the state to address this matter.  First, the current funding 
proposals in the First Extraordinary Session (Senate Bill x1 1 and Assembly Bill x1 26) eliminate 
the sunset of the limited waiver and, if enacted prior to the end of the session, would resolve this 
issue.  Alternatively, the Legislature could pass an urgency measure to address this concern on 
December 5th when it meets to convene the 2017-18 Regular Session.  Finally, in its letter, 
Caltrans states that it is exploring non-legislative options for providing the necessary limited 
waiver of sovereign immunity.     
 
Due to Caltrans’ concerns that the expiration of this statutory waiver will lead to increased costs 
and continued exacerbation of the state’s dire transportation funding situation, the Commission 
strongly urges the Legislature to take action before the end of 2016 to address this issue. 
 
As always, please do not hesitate to contact Executive Director Susan Bransen at (916) 654-4245 
if you have any questions. 
 
Sincerely, 
 
 
 
BOB ALVARADO 
Chair 
 
 
Enclosure: Letter from Director Dougherty dated October 3, 2016 
 
c:  California Transportation Commissioners 
 Malcolm Dougherty, Director, California Department of Transportation 
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October 19, 2016 
 
The Honorable Kevin De Leon 
President Pro Tempore of the Senate 
State Capitol, Room 205 
Sacramento, CA 95814          
    
Re: California’s NEPA Assignment 
 
Dear Pro Tem De Leon: 
 
As part of its statutory charge, the California Transportation Commission (Commission) advises 
the Administration and the Legislature in formulating and evaluating state policies and plans for 
California’s transportation programs.  
 
Over the course of the last decade, the Legislature has enacted bills waiving the state’s sovereign 
immunity related to the performance of a specific federal transportation program.  This program 
entails the process by which the state performs the federal government’s responsibility for 
reviewing and approving projects pursuant to the National Environmental Policy Act (NEPA), 
and is known as the NEPA Assignment.  The NEPA Assignment program is intended to 
streamline the federal environmental process by eliminating one layer of governmental review 
and thus expedite project delivery and reduce costs. 
 
On October 3rd, the Commission received the attached letter from Malcolm Dougherty, the 
Director of the California Department of Transportation (Caltrans), informing the Commission 
that the legislation providing the limited waiver of sovereign immunity will expire on January 1, 
2017.  The Caltrans letter outlines the potential impacts to the state if the limited waiver of 
sovereign immunity in current statute is allowed to expire.  These impacts include but are not 
limited to: 
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• Significant time delays and increased costs for many projects when the benefits of the 

existing program cease and as the federal agencies realign workload and processes to 
absorb the responsibilities that they have not managed in ten years. 

• Additional Caltrans staff time and the associated costs to revert state processes back to 
reflect pre-NEPA Assignment requirements and to revise interagency memorandums of 
understanding. 

• Loss of national leadership related to the NEPA Assignment program as Caltrans 
currently provides guidance to states that have recently assumed or are thinking of 
assuming NEPA responsibilities. 

 
There are a few options available to the state to address this matter.  First, the current funding 
proposals in the First Extraordinary Session (Senate Bill x1 1 and Assembly Bill x1 26) eliminate 
the sunset of the limited waiver and, if enacted prior to the end of the session, would resolve this 
issue.  Alternatively, the Legislature could pass an urgency measure to address this concern on 
December 5th when it meets to convene the 2017-18 Regular Session.  Finally, in its letter, 
Caltrans states that it is exploring non-legislative options for providing the necessary limited 
waiver of sovereign immunity.     
 
Due to Caltrans’ concerns that the expiration of this statutory waiver will lead to increased costs 
and continued exacerbation of the state’s dire transportation funding situation, the Commission 
strongly urges the Legislature to take action before the end of 2016 to address this issue. 
 
As always, please do not hesitate to contact Executive Director Susan Bransen at (916) 654-4245 
if you have any questions. 
 
Sincerely, 
 
 
 
BOB ALVARADO 
Chair 
 
 
Enclosure: Letter from Director Dougherty dated October 3, 2016 
 
c:  California Transportation Commissioners 
 Malcolm Dougherty, Director, California Department of Transportation 
 



                  State of California  California State Transportation Agency 
                  DEPARTMENT OF TRANSPORTATION 

 
“Provide a safe, sustainable, integrated and efficient transportation system 

to enhance California’s economy and livability” 

 

 

M e m o r a n d u m  
 
To:  CHAIR AND COMMISSIONERS 
 CALIFORNIA TRANSPORTATION COMMISSION 

CTC Meeting: October 19-20, 2016 

 Reference No.: 4.10 
 Information Item 

 
From:  NORMA ORTEGA 
 Chief Financial Officer  
 

 

 
Subject: DEPARTMENT OVERVIEW OF POTENTIAL IMPACTS OF NEPA ASSIGNMENT  

EXPIRATION 
 
Attached is a letter to the California Transportation Commission explaining implications of the 
expiration of the sovereign immunity that allows the California Department of Transportation to 
continue to carry out the federal government’s responsibilities to review and approve projects in 
accordance with the National Environmental Policy Act. 
 
 
Attachment 
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